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[OBIOINAI.  OIVILO 


A-  ' 


Before  Mr.  Justice  Mdcpherson. 

1872 

94ZA3} HULL  NAHATTA  xm  xsoivm  v.  SOBAGE  HULL    AmU  12. 

PUDDHA.  


Sufidisp  Property  in-^HundU  aeni  to  Agent  for  BeaUzation. 

8.  B.^  the  pUuntLSi'  agents  in  Calcutta,  acoepted  hnndis  for  Bs.  12,000  drawn 
i^n  them  by  a  br^ch  house  of  i|ie  plaintiffB'  finn,  ^d  the  plaintiffs  at  differ- 
ent times  sent  to  S,.B.  hundis  amounting  in  y^ue  to  Bs.!  1,400,  with  instructions 
to  realise  then»,  and  to  apply  the  prooeedd  towards  payment  of  the  Bs.  12,000. 
8.  B.  had  paid  Bs.  7,000  ofHhis  amomit,  and  they  had  realised  Bs.  6,400  out  of 
the  Bs.  ll,4Q0,  when  they  stopped  payment.  At  thst  tiiue  two  unmatured 
hundis,  for  Bs.  2,5Q0  eaoh,  reipa^n^d  io,  tl^eir  h^fidf,  and  th^se  they  endorsed 
pTer  to  the  defendant  after  maturity  in  trnst  for  their  creditors.  In  an  action 
by  the  phuntiff  against  the  defendant  to  reooTer  the  two  hundis. 

Held,  tl^at  the  huq4iff>  l^^ing  been  sen^  t(>  8.  B.  for  *the  special  purpose  of 
enabling  them  to  meet  their  acceptances  for  Bs.  12,000,  remained  the  property 
pf  the  plaintiffs  subject  to  a  liei^  of  ^.  B.  for  ]^.  000^ 

This  -was  a  suit  to  recover  possession  of  two  hundis  for  sicca 
Bs.  2,500  eacli,  or  their  value  and  damages  for  their  pletention, 
and  for  an  injunction  restraining  the  defendant  from  negotiating 
or  otherwise  alieiiatipg  tiiem.  The  hundis  were  drawn  by  two 
up-country  firms  upon  jrms  in  Oalicutta,  and  were  made  pay- 
able to  the  plqintiff^  $1  d^y^  after  d^te^  The  plaintifEs  sent 
them  without  endorsement  to  their  Calcutta  agents,  Sur^tram 
Bybhun,  with  instructions  to  procure  their  acceptance,  aud  to 
realize  them  at  duQ  date.  Suratram  Bybhun  had  previously  to 
this  accepted  hiii^dis  to  the  vaJi^  of  Sis.  1 2,000  drawn  upon  tiiem 
by  a  branch  ho^se  at  Lushkur  pi  fhQ  plaintiffs'  firm;  ^d  the 
plaintiffs  had  at  different  tiipes  sent  them  hundis  amounting  in 
value  to  ]^.  11,400,  the  two  hundis,  the  subject  of  the  present; 
suit,  being  among  the  number,  with  instructions  to  realise  them 
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^^'^^       and  apply  the  proceeds  towards  payment  of  the  Bs.  12,000,    Of 
HazabiMull  the  hundis  so  sent  them  for  realization,  Snratram  Byhhon  had 
Nahatta    realized  Rs.  6,400,  and  they  had  paid  Rs.  7,000  out  of  the 
SobaghMull  Rs.  12,000  for  which  they  had  given  their  acceptances,  when 
they  stopped  payment,  and  the  plaintiflfs  thereupon    became  " 
liable  to  the  holders  of  the  remaining  acceptances.    The  two 
hundis  sued  upon  had  not  then  matured  and  remained  unpaid  in 
the  hands  of  Suratram  Rybhun.  Shortly  after  stopping  payment, 
Suratram  Rybhun  convened  a  meeting  of  their  creditors  with  a 
view  to  effecting  some  compromise  with  them,  and  it  was  then 
agreed  that  they  should  endorse  the  two  hundis  over  to  the 
defendant,  as  a  member  of  the  firm  of  Sadasuk  Udoy  Mull 
Sobagh  Mull,  and  that  the  defendant  should  realize  the  hundis, 
and  distribute  the  proceeds  rateably  among  the  Calcutta  credit- 
ors of  the  firm  of    Suratram    Rybhun.    Suratram  Rybhun's 
gomasta  accordingly  endorsed  and  delivered  the  hundis  to  the 
defendant.     The  plaintiffs  demanded  the  two  hundis  from  the 
defendant,  but  the  latter  declined  to  give  them  up  on  the  ground 
that  he  had  received  them  from  a  committee  of  creditors,  with- 
out whose  authority  he  could  not  part  with  theln, 

Mr.  Branson  and  Mr.  Evwm  for  the  jdaintiffs. 
Mr.  Mariiiidin  and  Mr.  Ooodeve  for  the  defendant. 
The  arguments  are  sufficiently  stated  in  the  judgment. 

Macpherson,  J. — ^This  action  is  brought  to  recover  two 
hundis,  each  for  sicca  Rs.  2,500.  The  one  is  dated  the  5rd  day  of 
the  dark  side  of  the  moon  in  the  month  of  Jaishta  o*  the  Sfembat 
year  1928,  corresponding  with  the  7th  May  1871,  and  drawn  by 
the  firm  of  Mulchand  Dhanrup  Mull  of  Jeypore  on  the  firm  of 
Srikissen  Das  Balkissen  of  Calcutta,  in  favor  of  the  plaintiffs, 
.  payable  61  days  after  date ;  the  other  is  dated  the  8rd  day  of 
the  light  side  of  the  moon  in  the  same  month  and  year,  corre- 
sponding with  the  22nd  May  1871,  drawn  by  the  firm  of  Ram- 
ratan  Goberdhun  Das  of  Jeypore  on  their  Calcuttta  firm,  and 
payable  to  the  plaintiffs  61  days  after  date. 
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These  hmidis,  without  ha?iiig  been  endorsed  by  the  plaintiffs,       ^^^^ 
were  sent  by  them  to  CJalcntta  to  the  firm  of  Snra4«ram  Ry-  ^ahIota  ^ 
bhiin,  who  were  their  agents  and  ba;nkers  here.     SttratraBi..By-  ^       ^• 

^^  .  SobaohMull 

Bhnn  got  these  hnndis  accepted  by  the  firms  on  whidh  they  were  Dubdha. 
drawn ;  bnt,  before  they  fell  dne,  Snratram  Rybhnn  stopped 
payment.  After  the  bills  became  dne,  a  meeting  was  held  at 
Snratram  Rybhnn's  place  of  business,  which  a  number  of  the 
creditors  and  neighbours  of  the  firm  attended ;  and  in  compli- 
ance with  a  resolution  come  to  at  that  meeting,  Surubrom  By*- 
bhun's  gomasta  endorsed  the  two  hundis  oyer  to  the  defendant, 
who  undertook  to  hold  them  for  the  benefit  of  the  Calcutta 
creditors  of  Suratram  Bybhun. 

The  plaintiffs  claim  the  hundis  as  having  been  their  property 
at  the  time  when  they  were  endorsed  over  to  the  defendant ;  and 
the  principal  question  is,  to  whom  did  the  hundis  belong  at 
that  time  P 

This  question  depends  on  the  circumstances  under  which  they 
were  sent  by  the  plaintiffs,  and  under  which  they  were  received 
and  held  by  Suratram  Bybhun. 

The  plftintiffB  had  long  had  dealings  with  Suratram  Bybhun ; 
and  it  appears  on  the  evidence  that  there  were  separate  accounts 
kept  of  separate  and  independent  transactions  between  different 
firms  of  the  p1aiTifa'fffl(who  had  various  branch  firms  carrying  on 
business  at  different  places  up-country). and  Suratram  Bybhun* 
The  bills,  the  subject  of  suit,  were  two  of  a  series,  amounting  in 
value  to  Rs.  11,400  sent  dovm  by  the  plaintiffs  to  Suratram 
Bybhun  to  enable  that  firm  to  meet  bills  for  Bs.  12,000  drawn 
on  them  by  the  plaintiffs'  firm  at  Luflhkur  (Gwalior.)  The  plain- 
tiffs'  case  throughout  has  been  that  these  two  hundis  were  sent 
in  req^ct  of  this  particular  transaction  of  Bs.  12,000,  and  that 
case,  I  think,  is  proved  by  the  evidence  of  Suratram  Eybliun's 
gomasta.  It  appears  to  me  that  these  bills,  being  sent  down  for 
the  special  purpose  of  enabling  Suratram  Bybhun  to  take  up  the 
hundis  for  R&  12,000  drawn  by  the  Lushkur  firm,  still  remained 
the  property  of  the  plaintiffs,  and  were  in  the  hands  of  Surat- 
ram Bybhun  marely  as  agents  of  the  plaiatiffs  to  obtain  pay- 
ment when  due,  so  as  to  provide  for  the  hundis  for  Bs,  12,000. 
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1872       The  COM  of  Oilei  t.  Perhmi  (1)  shows  the  prndpU  <m  which 
5:;:;nS;r.ti^e  parties  were  dealing.    In  thatc«e  W  E^l^iW.^ 
Nahatta    c.  J.,  sayB :— "Every  man  who  pays  bills  not  then  due  into  Uie 
SoBAOHMtiLL  hands  of  his  banker  phices  them  there,  as  m  the  hands  of  his 
DuDDHA.    agent,  to  obtain  payment  of  them  when  due.    If  the  banker  dis- 
counts the  bill,  or  advances  money  upon  the  credit  of  it,  that  alters 
the  case ;  he  then  acquires  the  entire  property  in  it,  or  has  alien 
on  it  fro  UmUo  for  his  advance."    The  remarks  of  Bayley 
and  Holroyd,   JJ.,  in  the   case   of   Thonnpson  v.    Oiks    (2) 
also  seem  applicable.    Bayley,  J.,  says  J—"  It  has  b^n  argued 
for  the  defendants  that  we  must  infer  an  agreemetit  to  have 
been  made  between  the  banker  and  his  customer,  that  as  soon 
as  the  bills  reached  the  hands  of  the  former^  the  property 
should  be   changed.    Undoubtedly,  if  there  were  any  such 
bargain,  the  defendants  would  be  entitled  to  our  judgment  ^ 
but  if  there  be  no  such  bargain,  then  the  case  of  customer  and 
banker  resembles  that  of  principal  and  factor,  and  the  bills 
remaining  in  specie  in  the  banker's  hands  wHl,  notwifhstand- 
ing  the  bankruptcy,  continue  the  property  of  the  customer; 
Scott  V.    Swrrrum    (3)    and    BoU(m    r,    PvMer    (4)    establish, 
that  as  a  general  rule.''    And  Holroyd,  J.^  says: — ^^I  am   of 
opinion  that  the  biUs  in  question  did  not,  under  the  eircum* 
stances  of  thisr  case,  become  the  property  of  the  bankers,  and 
that  tiie  defendants,  therefore^  have  not  any  sufficient  answer 
to  this  action.    It  is  perfectly  dear  as  a  general   rule,  and 
indeed  is  not  disputed  on  the    present   occasion^  thai^  if  a 
customer  pay   bills  into  a  banker's  hands^  although  it  gives 
him  a  right  to  expeet  that  his  drafts  wiU  be  honored  to  the 
amoimt  of  the  bills  paid  in,  yet  the  property  in  the  bills  is  not 
altered  ;  they  still  remain  thei^operty  of  the  customer,  although 
the  banker   may   have  a  lien   to  the  extent   of  his  advances. 
The  defendants  must^theref ore,  show  such  special  circiaemstances 
as  will  operate  to  change  the  property,  and  vest  it  in  the 
assignees,  either  as  standing  in  the  situation  of  the  bankrupts. 


(1)  9  East,  11.  (3)  Willes,  400. 

(2)  2  B.  &  C,  422.  (4)  1  B.  &  P-,  539.  • 
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fJir  by  virfctte  of  21  Jao.  1^  c.  19,  a.  11."      Then  he  sayjr  :-^''Now      1W2 


it  id  hardly  to  be  supposed  that  the  bankers  intended  to  debit  Hazam  Uxjil 
themselves   presently    with    the  whole  sum    that    was  to  be    ^^^"^^ 
ifeoeiVed  in  future.      In  order  to  change  the  property,  it  miu^t  S6Bioh  Muil 
be  shown  that  the  bankers  bought  the   bills,  or  discounted  them,    ^^®'^*'^- 
Which  is  indeed  the  same  thing  ;  then  the  customs  might  hare 
immediately  sfied  the  backers  for  the  price  whfich  they  aigreed 
to  give  for  the  bills,  but  still  retained  in  their  hands  ;  and  il 
the  citstomer  did  not  endorse  the  bills,  and  they  wire  afterwards 
dishonored,  the  bankers  under  such  circumstances  would  have 
no  remedy  against  him.'' 

It  is  clear  that  Suratram  Rybfaun  would  have  been  the  very 
last  to  admit  that  they  would  have  been  liable  for  the  full 
amount  of  the  hundis,  if  they  had  been  dishonored  on  the  dna 
date.  There  is  nothing  to  show  that  Suratram  Rybhun  treaA^ 
6d  these  bills  as  cash.  The  only  thing  approaching  to  evidence 
of  that  is  the  letter  of  Suratram  Rybhun's  gomasta  set  out  in 
paragraph  4  of  the  plaintiffs'  written  statement,  in  which  he  sayS 
after  acknowledging  receipt  of  one  of  these  hundis,  '^  will  credit 
it  to  you  after  it  has  been  accepted."    But  I  regard  this  merely 

as  indiqating  that,  if  the  bill  was  accepted,  he  wQuld  (so  far  as 
the  amount  of  this  hundi  weut)  be  ready  to  pay  the  bill  for 
Be.  12,000  drawn  upon  him.  The  case  is  presented  to  the 
Court  in  a  very  naked  form.  We  have  no  books  of  account 
before  us.  We  do  not  know  with  absolute  certainty  how  the 
bills  were  intended  to  be  dealt  with :  but  I  have  myself  no  doubt 
they  were  intended  to  be  treated  in  the  same  manner  as  the  bills 
in  the  two  cas)ds  cited. 

Mr.  Marindin  says  that  Suratram  Rybhun  had  given  con« 
sideration  for  the  bills»  inasmuch  as  they  had  accepted  the  bills 
drawn  upon  them.  But  what  Suratram  Rybhun  had  to  do 
was  not  only  to  accept  but  to  pay.  If  they  had  accepted  and 
paid  the  bills,  that  would  have  no  doubt  formed  a  valuable  con- 
sideration ;  but  the  mere  acceptance  forms  no  consideratioUj 
when  it  is  proved  that  Suratram  Rybhun  did  not  pay  these 
bills,  but  returned  them  unpaid,  and  having  advanced  nothing  on 
them.  It  is  admitted  that  Suratram  Rybhun  paid  the  bills  of 
&e  tmshkut  firm  to  the  extent  of  Ra.  7^000,  while  they  accepted 
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iB72      bills  to  the  extent  of  Ra.  12,000.    The  total  amount  which  they 


Buddha. 


Hazari  Mull  received  from  the  plaintiffs  (including  the  two  hundis  now  sued 
Nahatta  IqpJ  ^^  ^  11,4/00 ;  so  that  they  paid  Rs.  600  more  than  the 
'^TWrv^)"*  "wdu^  of  the  other  hundis  sent.  That  being  so,  they  had  a  lien 
on  these  two  bills  for  Bs.  600.  I  think  it  is  clear  from  the 
evidence,  and  it  is  almost  admitted  by  the  plaintiffs,  that,  when 
Suratram  Rybhun  stopped  payment,  they  had  a  lien  on  these 
•bills  to  the  extent  of  Rs.  600. 

So  far  I  de^  with  the  case  as  between  Suratram  Rybhun 
and  the  plaintiffs. 

Mr.  Marindin,  however,  contends  that  the  bills  were  endorsed 
over  for  a  good  consideration  (to  provide  for  the  body  of  the 
creditors  of  Suratram  Rybhun),  and  that  the  defendant  is  enti- 
tled to  hold  them,  even  if  Suratram  Rybhun  themselves  could 
not  have  done  so.  But  the  defendant  took  no  higher  title  than 
Suratram  Rybhun  had ;  for  the  endorsement  was  after  due  dato^ 
and  the  circumstances  under  which  Suratram  Rybhun  hold  the 

hundis  were  known« 

The  plaintiffs  are  entitled  to  recover  the  bills,  subject  to  tho 
^en  for  Rs^  600,  and  to  costs  on  scale  No.  2. 

Attorneys  for  the  plaintiffs :  Messrs.  Beehy  and  Rutter. 

Attorney  for  the  defendant :  Mr.  Linton. 


[APPELLATE  CRIMINAL.] 


Beifo  ft  Sir  Richard  Couch,  Kt,  Ohief  Justice,  and  Mr.  Jastke  Aln$lie. 
QUEEN  V.  0  H  ANDRA  JUGI  (Appellant).* 

'^^  '        Toww  of  a  single  Judge  of  the  High  Court-^AfpeaU  in  Crimiwd  Cases. 
Afrit  9. 

A  Judge  of  the  nich  Court,  sitting  alone  ou  the  Appellate  Side,  has  the  power 
io  hear  and  dispose (2  appeals  incrimioal  cases. 

Th8  Sessions  Jndge  of  Jessore,  not  concurring  with  the  assess- 
ors, foand  the  prisoner  Uhandra  Jagi  guilty  of  an  attempt  to 
commit  murder,  and  sentenced  him  to  rigorous  imprisonment 

•  Criminal  Appeal,  No.  14S  of  1872,   from  an  order  of  the  Sessions  Judge  of 
JessorCj  dated  tho  18th  December  1871. 
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for  the  term  of  seren  years.    The  prisoner,  on  the  1 8th  Decern-       ^^^ 
ber  1871>  presented  a  petition  of  appeal  from  the  conyiotion^      Qvsen 

which  petition  was  heard  and  rejected  on  the  27th  January  1872    CHANDRii: 
by  Glover,  J,,  sitting  alone.  J^^» 

On  the  15th  February  1872,  Baboo  BhairabChanch'a B'an^ 
erjee  for  the  prisoner  presented  another  petition  of  appeal 
from  the  said  order.    This  appeal  came  on  for  hearing  before  a 

Diyiflion  Bench  of  the  High  Conrt  (Couch,  0.  J.,  and  Ainslie,  J.) 
Bftboo  Bhairab  Chandra  Banerjee,  for  the  prisdHer  contended* 
that  there  was  nothing  in  the  Criminal  Ptocedore  Code  expressly 
authorising  a  single  Judge  of  the  High  Conrt  to  try  and  reject 
eriminal  appeals,  but  the  practice  had  been  for  a  single  Judge  to- 
hear  criminal  appeals  in  the  first  instance,  and  to  refer  them  to- 
another  Judge  if  it  was  necessary  either  to  modify  or  reverse  th& 
sentence  of  the  l&wer  Court.  This  practice  was  adopted  by  tho- 
High  Court,  and  continued  to  be  in  force  till  J  867  or  1868,  since^ 
which  time  all  such  appeals  have  been  heard  by  a  Division 
Bench  consisting  of  two  Jadges.  In  1869  Peacock,  C.  J.» 
questioned  the  authority  of  a  single  Judge  to  decide  criminal 
appeals,  and  re>tried  certain  cases  which  had  been  so  dbcidedL 
Uikder  24  A;  25  Yict.,  c.  1041,  s.  13,  the  High  ^  Court  has  the 
power  by  its  own  Rules  to  provide  for  the  exercise  of  appellate 
orinnnid  jurisdiction  by  a  single  Judge  ;  but  as  no  rule  seems 
to  have  been  made  by  the  High  Court  since  1869  conferring* 
vpon  ft  single  Judge  the  povier  of  exercising  criminal  appellate 
jurisdiction,  the  order  passed  by  G-lover,  J.,  rejecting  the  appeal^ 
was  parsed  without  jurisdiction.  CL  3&  of  the  letters  Patent 
of  1865  does  not  confer  any  authority  upon  a  single  Jndjg;e  to 
dispose  of  such  cases,  unless  there  be  a  Rule  of  Cburt  authorizing 
the  same,  and  a  single  Judge  be  appointed  under  such  Rufe  to* 
£spose  of  such  cases>  As  a  matter  of  practice,  however*  it 
must  be  admitted  that,  since  November  I870i  single  Judges- 
have  tried  criminal  appeals ;  but  such  a  practice  does  not  confer 
any  authority^  and  the  decisions  passed  by  Jiidges  sitting  singly 
might  be  questioned. 

Couch,  C.  J«— In  this  case  the  prisoner  presented  a  petition 
of  appeal  to  thia  Court  from  Vk  conviction  by  the  SessiouA  Judges, 
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Mj^       which  was  disposed  of  on  the  87th  of  Janoftry  by  Olorer,  J«, 

Qvwi      sitting  alone.    The  learned  Jadge  rejected  the  petition.    Tha 

CujMv^    petitioner  has  now   his  pleader  presented   another   petition, 

Joot       which  was  filed  on  the   15th   of   Febroary,   within   the  time 

allowed  by  law  ;  and  therefore  the  qaestion  arises  whether  the 

first  petition  was  properly  disposed  of.    If  it  was^  the  Court  will 

not  allow  the  maiter  to  be  re-opened. 

;Now  the  13th  section  of  the  24  &  25  Vict.,  o,  1(H,  for 
oonstitnting  the  High  Conrt^  enacted  that  the  ezerois^  <>f  Ibe 
original  apd  appellate  jorisdiction  vested  in  the  Court  by  one 
or  more  Judges,  or  by  Dirision  Courte  constitnted  by  two 
or  more  Judges,  was  to  be  provided  for  by  rules  of  the  Court. 
I  have  not  found  that  any  formal  Bules  under  this  section  w.Qre 
passed  until  the  let  of  January  1865  ;  but  the  praotice  of  dispq^* 
ing  of  some  business  by  one  Judge  and  of  other  business  by  a 
CiTision  Court  existed  from  the  time  of  the  institution  of  the 
High  Court,  which  on  the  Appellate  SidOj  for  the  nio^t  parfc 
adopted  the  practice  of  the  Sudder  Court.  But,  on  the  Ut  o£ 
January  1865^  a  Rule  was  made  by  which  it  was  declared  that 
all  Rules,  which  at  the  time  of  the  abolition  of  the  Sudder  Court 
were  in  foroe  in  that  Courts  were  to  extend,  so  far  as  they 
were  applicable,  and  as  nearly  as  might  be,  to  all  proceedings  ot 
appellate  jurisdiction  in  the  High  Court,  not  being  CMeeof 
appeal  from  the  ordinary  original  civil  jurisdiction  of  the  Cof  rt 
except  so  far  as  such  Rules  were  cpntrary  to  the  said  24t 
&  25  Yict.i  c.  104,  or  to  the  Letters  Patent,  or  as  the 
same  might  have  been  or  should  thereafter  be  altered  or  modi- 
fied by  the  Court.  Those  words  are  very  important ;  the  Bqlea 
of  the  Sudder  Court  were  to  be  in  force,  except  so  far  as 
the  same  migbt  have  been  altered  or  modified  by  the  Court 
before  that  time.  Now  it  appears  that  there  was  a  Rule  of 
the  Sudder  Court  of  the  27tb  of  April  1854,  whioh  required 
that  all  criminal  cases,  whether  appeals  or  referred  oases,  sbpuld 
be  tried  before  a  Bench  of  at  least  two  Judges.  But  oil  the 
14th  of  June  1854,  a  modification  of  that  Rule  wa9  nu^e, 
and  it  was  then  provided  that,  ''if,  by  accident  or  indisposi- 
tion, one  of  the  Judges,  forming  a  double  Bench  for  the  trial 
of  Nizamut  casesj  is  proTented  from  attending  the  Oourt^  itidiaU 
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be  9QiQpetenA  lio  bis  collaagae^  sitting  alone^  to  take  np  and  dis**        ^73 
pose  o£   aTi7  appeals  or  referred  oriminal  tri^ls^  in  which  the       QdjesT^ 
ppinioB  of  jthe  Sessions  Judge   agrees  with  the  fatwas  of  the         v. 

XsiW  Offiper,    or  the    verdict   of    the  jury  or    assessors    who       Jugi. 
trie4  the  cas^i.  reserving  for  the   consideration  of  his  colleague 
any  cas^  i^  whiph  he  may  entertain  doubtj  or  may  he  inclined 
U)  differ.^in  the  Session3  Conrf 

la  the  Bales  made  on  the  Ist  of  January  1865,  whiph  were 
continued  in  force  by  a  Bnle  made  on  the  2nd  of  January  1806^ 
after  the  issuing  of  the  Jjptters  Patent  now  in  force^  there  is, 
another  Bule  (No.  30)  which  say^  that  '^  appeal  on  the  criminal 
side  of  the  i^pellate  branqh  of  the  Qour^,  which  are  in  the 
first  in^tanpe  heard  before  one  Judge^  may^  if  he  think  $t,  be 
refQrre^  to  such  Division  Court,"  And  the  previous  Bale 
(Np,  29)  is  thi^t  '•  a  Division  CJourt  for  the  hearing  of  criminal 
appenil?  may  popsist  of  t»wo  or  more  Judges."  This  Bule,  SO, 
fihows  tl^tj  either  in  the  time  of  the  Sadder  Court  or  of  the 
SQgh  Coartj  a  practice  had  e^^ted  pf  oriininfil  appeals  being 
ifi  tlie  first  instancy  he^rd  before  ope  Judge,  Tk^  laiignsiga 
of  the  i^^le  qlei^rly  ^ho^s  this.  It  reoo^n  laeK  it  s«  a  praottoe^' 
wlud^L  was  (hen  in  existen<^i  and  provides  that  tl^  Ja%Q 
magr,  if  he  thin^  &t,  refer  the  appeal  to  the.XKvisiQn  Qoioirtf 
Therefore^  whatever  mighb  have  bee^  the  Ri^le  of  the  Snddev 
Qonrt;  it  had,  before  the  phoning  of  the  Bules  oi  the  Isi  oC 
Jam^97  '^99&»  been  alterad  or  modified  so  as  to  allow  of  oritni'* 
nal  WP^^^  being  heard  in  the  first  inatanoe  before  one  Judge.: 
ISffH  ^  (h^t  wc)r0  not  so,  this  Bule,  90,  might  be  Gonsidered  t^ 
implied  by  allowing  appeals  so  to.  be  heard,  although  it  doea 
not  in  terms  say  that  they  shall  .  be.  By  providing  that  the 
Judge  may  refer  appeals  to  a  Division  Bench,  it  impliedly 
authorities  him  to  hear  them  in  the  first  instance. 

• 

There  is  r^ljFi  th^a^  a  Bqle  pf  this  Court  inade  under 
the  anthprity  iconfef red  npoq  it  lof  the  l^th  section  of  the  Ant 
Qpp^tntinjf  the  pQurt,  aljiowiqg  a  single  Judge  in  tbe.  first 
ipRtf^cp  tq  he^r  criminc^l  f^ppeab ;  az^d  the  pi^ra  which  we  I^ve 
got  9hQwiag  wifiti  ioyo^  plage  in  the  matter  when  it  came  before 
^e  l^xvL^  Pq^pqgI^  confirm  the  view  of  wha(t  was  the  pracitice 
qt  Hkp  Bigh  Qonrt  at  the  time  the  gnlds  of  186S  w^re.  made^ 
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1872      There  is  a  minute  'of  Sir   Barnes    Peacock  dated  tbe  8tlt  of 

qxj^^jf      February  1869,  in  which,  speaking    of  what  the  practice  liad 

V.         been,  he  says :— '*  As  criminal  appeals  were  formerly  heard  and 

Juoi.       determined  by   one   Judge    of   the    Sudder  Court,  except  in 

cases  in  which  the  order  had  to  be  signed  by  two  Judges  under 

B.  420  of  the    Code  of  Criminal   Procedure,    I  have  thought 

^t   right  to    appoint   each  of  the   Judges  of  the  Sr^^and  Sth 

Benches,  sitting  alone,  to  hear  and  determine  ciiMinal  appeals.'' 

The  appointment  of  four  of  the  Judges  to  sit  singly  to  hear 

criminal  cases  was  made  by  an  order  of  the  same  date*    That 

appears  to  have  been  objected  to  as  being  an  exercise  of  a  power 

which  did  not  belong  to  the  Chief  Justice  under  the  Act  of 
Parliament.    The  power  of  the  Chief  Justice  was  not  to  make 

a  Rule  that  criminal  appeals  'should  be  tried  by  a  single  Judge  ; 
but  that  if  there  was  Rule  of  the  Court  to  that  eftect,  he  was 
to  determine  what  Judges  should  sit  to  hear  them.  And  his 
attention  having  been  called  to  that.  Sir  Barnes  Peacock,  in  a 
minute  dated  thel2th  of  February  1869,says  :— '^  I  find  that  thero 
was  a  Bule  of  the  late  Sudder  Court  under  which  all  appeals  in 
criminal  cases  and  cases  for  revision  were  required  to  be  heard 
before  two  Judges.  I  do  not  find  that  that  Bule  was  ever  revoked. 
Under  these  ciioumstances,  I  doubt  whether  the  Bule  of  this 
Court  which  provides  that  all  such  business,  as  was  formerly 
heard  and  determined  by  one  Judge  of  the  Sudder  Court*  may 
be  heard  and  determined  by  one  Judge  of  the  High  Court, 
authorises  the  appointment  of  one  Judge  to  hear  criminal 
iq>p6alB  or  revisions.''  And  he  revoked  the  order  wbidi  ho  had 
made  on  the  8tb  of  PebruBry. 

Now  it  is  to  be  observed  that  the  learned  Chief  Justico 
appears  not  to  have  had  present  to  his  mind  the  Bule  30  at  all. 
He  .does  not  refer  to  it,  and  he  assumes  that  the  matter  was 
governed  by  the  Bule  of  the  Sudder  Court  which  required  that 
criminal  appeals  should  be  heard  before  two  Judges.  And 
that  Bule  never  having  been  revoked,  he  considered  that  every 
criminal  appeal  must  be  heard  by  two  Judges.  Bat  there  was 
the  circumstance  which  appears  in  his  own  minute,  that  it  had 
been  the  practice  in  the  Sudder  Court  for  jone  Judge  to  hear 
criminal  appeals ;  and  there  was  the  Bule  30  showing  thak  tbe 
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High  Court  had  adopted  that  practice.   I  think  that    Sir  Barnea       ^872 
Peacock  if  he  had  had    his  attention  called  to    Rule  30^  and  the      Qubxn 
nndoabted   practice  for  one    Jndge  to   hear    criminal  appeals,     qj^^^j, 
wonld  not  have  considered  that  a  single  Jadge  sitting  alone  had       ^^^^ 
no  power  to    try  criminal  appeals.    He  bad  exceeded  the  power 
of   the    Chief  Justice  in    making  the  Bule  that   single    Judges 
should  sit  alone  to   hear  criminal  appeals.     But  these  papers  do 
not   show  that   the  Rules  of   the  Court  did   not  and    have    not 
allowed    criminal  appeals  to  be  disposed   of  by    single  Judges. 
And  it  appears   that  from  November    1870,  if  not  from  the  con- 
stitution of   the  Court,  single    Judges  have   constantly    heard 
appeals  in  criminal  cases,  and  disposed  of  them,  as  was  done  by 
G-lover,  J.,  in    this  case.  I  think  the   learned  Judge  had  power 
to  reject  the  former  petition,  and  therefore    we  cannot  allow  the 
second  petition  to  be  considered. 

Appeal  dismissed. 


[ORIGINAL  CIVIL.] 


Before  Sir  Richard  Ootwh,  Kt,  Chief  JusHce,  and  Mr.  J$^iee  Macphereon*        1872 

AprUZ' 
S.  M.  NISTABINI  DA81  (Plajntipf)  v.  MAKHANLAL  DUTT  and 

AMOtBBa    (DsFnVDAlfTs). 

Hindu  LaW'^MtUnlenance  of  Widow-^Veclaratory  Deeree^Baisinf  lames 
not  raised  hy  Pleadinga^^ReHqf-^Securitif  for  Costs  of  Appeal^  Act  VIII 

In  a  snit  by  a  Hindo  widow  far  a  declaration  o£  her  right  to  maintenanoe  out  of      t  r    •» 
her  hnsband's  estate  which  had  been  mortgaged  to  the  defendant  by  the  heir,  the    ■%   qJI  o^| 
plamt  prayed  **  that  the  rights  of  the  plaintiff   over  the  estate  of  her  husband  by    2  QaL  315* 
way  of  matntenaace,  and  lor   the  expenses  attendant  oa  the    marriage   of  her 
dani^tersy  might  be  aioeitained  and  declared ;  that    it  might  be  declared  that  the 
defendant  took  the  mortgage   snbjeet  to  the  plaintiff^s  right   to  maintenance  and 
right  to  snch  ezpenes   as   aforesaid  ;  that  for    saoh  purpose  all  proper    accounts 
might  be  taken  }  for  an  injunction ;  and  for  such   further  or  other  relief  as  might 
beaeoessary."  No  apeoifio  sum  was  asked    for  maintenance,  nor  was  it  stated  on 
what  portion  of  the  estate  the  maiatenaaoe  was  sought  to  be  charged,  aor  that  the 
defendant  took  with  notice  of  the   plaintiffs  assertion  of  her  rights.    The    lower 
Court  held  that  the  suit  ought  to  be  dismissed  as  praying  only  for  a  dedaratioaof 
right.    No  alteration  in  the  form  of  the  suit   or  in  the  issues  in  this  respect  was 
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1872        propo»a  for  the  pkintlff .    IfesM,  on  appeal,  tl»fc  th«  Judge  onghi  not  U>  hate 

miiBed  the  ■ait)  bat  to  have  frameo^hnnMa  far  the  porpoie  of  deteraiiiihi^  what 


^;,^j  g^^' should  be  aUowed  for   the  mfcinlenaaoe  of  the  plaintiff  aad  the   erpeneea  of  th* 

t;.  marriages,  if  the    plaintiff  ehould  be   foand   entitled  to  them.    Where  a  plaintiff 

Mactanlal  ittiafcakei   the  relief  to  which    he  is  entitled  in  his  special  prayers,  the  Oonrt  may 

^^^^*       afford  him  the  relief  to  ^bich  he  has  a  right  under  the  prayer  ^or  general  relxef, 

provided  it  Is  ■ach  relief  m  h  agteenble  to  the  teae  made  by  tiie  ^laiitt. 


Tni8  was  an  appeal  from  a  dedaion  of  Mr.    Jostioe  Markby 
dated  26tli  January  1872« 

The  plaint    stated    that  one  Oof^al   Gbandm  Dntt,  a    Hindti 
inhabitant  of  Calcutta,  died  oa  21sl    Norember    1864  int^statOi 
leaving   an  only  son^  the    defendant  Makhanlal*  hie    sole   heir 
and   legal  personal    representative    according    to    Hindu  law» 
and  leaving  also    a  widow,  the    plaintiff,    and    three  unmarried 
daoghters,  Ramanmanij  Anandmaoi,  and  Saratmani ;   that  with 
the  exception  of  an    undivided  one-third    share  in  the  anoestral 
family  dwelling-hoase  in    Galoutta  of  the  value  of  Bs.  3^500    or 
thereabouts^    Qopal  Ohandrik   Da6t  left  no  effects    out  of    which 
the   maintenance   of  the    plaintiff   and    the    other    dependent 
members  of  the  family  could  be  defrayed  ;  that,  on  or  about  26th 
November  1870;  and  shortly  after  the  defendant  Makhanlal  had 
attained  his  majority,  a    partition  into  three    equal  parts    of  the 
joint  ancestral  house  was  come   to  by  the  defendant    Makhanlal 
and  his  co-sharers,    by  virtue  of  which  one  equal  third  part  was 
allotted  to    Makhanlal,  and  had  since  been    held  by    him  as  his 
own  seperate  estate  ;  that    sometime  after  the    death  of    €k>pal 
Chandra,    the  plaintiff  being  unable,  owing  to  the  then  minority 
of  Makhanlal,  to  procure  funds  for  the   purpose  of  defraying  the 
expenses  attendant  on  the  marriages  of  her  two  eldest  daughters 
by   mortgage    or  sale  of  the    estate  which   had  descended  to 
Makhanlal,  raised  the  required  the  sum,  Bs.  2,500,  by  the  sate  of 
her  own  persotial  jewels  and  ornaments  which  formed  her  stridhaU 
or  seperate  estate  ;    that  shortly   after  the  partition  of    the  pro- 
perty, the  defendant,  who,  the  plaintiff  alleged,  was  extraYagaat 
and  wasteful  in  his  habits,  executed  a  mortgage  of  his  one^third 
share  in  the   family  dwelling-house  to  the   defendant   Chandni 
Mohun  Sur  to  secure  the  repayment  o£  Rs.  2,000,  with  interest  ; 
that  the  plaintiff  was  unaware   of  the   amount  of  the   oonsidera- 
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tion  (if  any)  for  tlie  mortgage,  bub  she  alleged  that  it  was  execnt-  ^ 
ed  without  her  knowledge  or  consent,  and  without  any  justifiable  S,  M.  Nista- 
necessity  ;  that  except  the  one-third  share  of  the  family  dwelling-  ^,, 

house,  Makhanlal  was  utterly  devoid  of  means  or  money  where-  Makhanlal 
with  to  support  the  plaintiff  and  her  unmarried  daughter,  or  to 
provide  them  with  any  dwelling-house,  or  to  defray  the  expenses 
incurred  by  the  plaintiff  on  the  marriage  of  his  two  sisters,  or 
which  would  be  incurred  on  the  marriage  of  heryoungest  aaughter ; 
and  that,  notwithstanding  this,  Makhanlal  threatened  and  intend- 
ed to  sell  his  oae-third  share  of  the  family  dwelling-house, 
and  that  the  defendant  Chandra  Mohan  Sur^took  the  mortgage 
with  notice  of  the  plaintiff's  rights  therein.  The  plaintiff  sub<^ 
mitted  that  her  right  of  maintenance  and  her  right  to  be  re* 
conped  the  expenses  properly  incurred  by  her  about  the  marriages 
of  her  two  daughters,  as  well  as  her  right  to  be  provided  with  the 
expenses  necessary  for  the  due  performance  of  the  [marriage  of 
her  youngest  daughter,  constituted  a  first  charge  on  the  pre^ 
mises  comprised  in  the  mortgage  to  the  defendant  Chandra 
Mohan  Sur.  She  prayed  that  these  rights  might  be  declared  ; 
that  it  might  be  declared  that  Chandra  Mohan  Sur  took  the 
mortg^age  subject  thereto  ;  that  for  such  purpose  all  proper  ac- 
counts might  be  taken ;  that  the  defendant  Makhanlal  might 
be  restrained  by  injunction  form  alienating,  dealing  with,  or 
disposing  of  the  one-third  share  of  the  dwelling-house,  and  for 
such  further  or  other  relief  as  might  be  necessary. 

The  defendant  Chandra  Mohan  Sur,  in  his  written  statement 
stated  that,  on  the   partition  of  the  family  dwelling'^house.  Ma* 
khanlal's  one-third  part  thereof  had  been  valued  at  Es.  4,109-6-1  ; 
that  by  mortgage  dated   3rd   April   1871,  Makhanlal  conveyed 
his  one-third  share  to  one   Kaliprasad    Chatterjee  to  secure  the 
re-payment  of  Rs.  350  borrowed  by   him    from  Kaliprasad  ;that 
on  26th  May  he  mortgaged  it  to  Kaliprasad  for  a  further  sum  of 
Bs.  713;  that  in  June  1871,  Makhanlal  requested   the  defendant 
Chandar  Mohan  to  lend  him  Rs.  2,000  on  the  security  of  his  one- 
third  share  in  the  house,  and  stated  that  he  required  the  money 
to  pay  off  Kaliprasad  and  other  debts ;  that  Makhanlal  then  in- 
fromed  him  that  his  mother  was  dead,  and  his   sisters  married  ; 
that  he  thereupon  agreed    to  advance  the  sum  required,   and 

5 
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1S72       Makhanlal^  on  17th    July   1871,  executed  a    mortgage  to  him, 
8.  M.  NiBTVA-  Chaudra  Mohan,  of  his  one-third  share  in  the  house  as  secnrity 
EiN^Oifli    f^p  g^^jj  advance  ;  that  he  had  no  notice  of  the  plaintifPs  claim 
Makhanlal  or  position  before  the  execution    of  the  mortgage,  and  he  was 
informed  and  believed  that  the  plaintiff  did  not,  during  the  sub- 
sistence of  the  prior  mortgage,  make  auy  such  claim.     He  sub- 
mitted that  his  mortgage  was  good  and  valid,  and  not  subject  to 
any  claim  of  the  plaintiff  ;  that  the  plaintiff's  daim  in  respect  of 
the  marriages  of  her  daughters  was  absurd  ;  that  if  there  were 
any  right  to  have  marriage  expenses  raised  out  of  the  property 
(which   right  the  defendant  did  not  admit),  such  right  was  the 
right  of  the  daughters,  and  not  of  the   plaintiff,  and  the  plain- 
tiff had  no  cause  of  action  in  respect  oE  the    same  ;   that  on  the 
plaintiff's  own  statement  euough   would  remain  after  satisfying 
this  defendant's  mortgage  to  provide  for  the  maintenance  of  the 
plaintiff ;  that,  even  if  there  were  such  right  in  the  daughters  to 
have  the  marriage  expenses   out  of  the  estate,  yet   the  plaintiff 
would  not,  by  voluntarily  paying  sums  on  the  marriage  of  the 
^daughters,  acquire  any  charge  or  Hen  on  the  estate  for  the  same  ; 
»thttt  there  was  the  plaintiff's   own   statement  of  the  destitute 
state  of  4he  family,   as  appeared   on  an  urgent  necessity  for 
cthe  raising  of  money  on  the  estate,  and    the    sum   raised  was  a 
Treasonable  one 5  that  the  plaint  disclosed  no   cause   of  action  or 
title  to  relief  against  him^  and  that  the  suit  ought  to  be  dismissed 
^ith  costs. 

Mr.  Lorn,  Mr.  Soa7%s^  and  Mr.  Bonnerjee  for  the  plaintiff. 

Mr.  Marindin,  and  Mr.  Branson,  for  the  defendant  Chandra 
Mohan  Sur. 

The  defendant  Makhanlal  was  in  Court,  but  had  put  in  no 
written  statement.  (The  only  matter  in  which  he  was  separate* 
ly  concerned  was  as  to  the  restraint  on  future^alienation.) 

Mr.  Lowe  opened  the  case,  and  proposed  the  following  issues 
on  behalf  of  the  plaintiff: — 

1«^— Is  the  plaintiff  entitled  to  such  rights  over  the  estate  of 
iier  husband  Gopal  Chandra  Dutt,  upon  the  estate  coming  to 
ihe  hands  ofMakhaiilal  Dutt,  aa  are  stated  in  the  plaint? 
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2nd.^rWh6bher  the   defendant  OLaudra  Muhan  Sar  took  the       1872 
property  subject  to  anch  right  f  a  M.  Nuta- 

Sri. — Whether  the  defendant   Chandra  Mohan  Stir  took  the    *"V  ^' 
property  with  notice  of  the  plaintifE's  right  to  maintenance  f         ^.Makhanlal. 

4fth.'-^  Whether  the  defendant  Chandra  Mohan  Snr  took  the 
property  with  notice  of  the  plaintiff's  claim  to  be  recouped 
expenses  incurred  for  the  marriage  of  the  plaintiff's  sisters  f 

5ih, — ^Whether  the  plaintiff  is  entitled  to  any  and  what  sum^ 
out  of  the  said  estate  for  the  marriage  expenses  of  the  youngest 
daughter  of  Gopal  Chandra  Dutt  f 

e^;^. — ^Whether  there  was  any  legal  necessity  for  the  aliena- 
iion  by  Makhanlal  Dutt  to  Chandra  Mohem  Sur  f 

7^&.*--^Wbether  the  mortgage  was  boncufide  and  for  valuable 
consideration  I 

Mr»  Marindin  took  a  preliminary  objection   that  the  plainb^ 
disclosed  no  cause  of  action.    The  suit  is  a  merely  declaratory 
one.    Nothing  specific  is  asked  for.    The  widow's  maintenance  is 
not  a  charge   on  the  estate  of  her  husband  in  the  hands  of  aa 
Aliaiee   without  notice^  at  least  by  the  law  of  Bengal-^iSrima^i' 
BhagahaUBasi  v^£anaUal  Hitter.  (1).,    The  heic  is  primarily, 
liable  for  the  maintenance  of  the  widow^it  is  a»  charge  on  him^^ 
sot  on  the  estate — IRam  Ohwm  Tewmee   v.  Mttsaamat  Jaasoda 
Koomour  {2J ;   and    per  Peacock^  C. J'.j  in  Khetramcmi-  Dasi  v 
KaahincUh  Das  {9i^  In  HeeraHtd  y.  iti^aamut  KovailXah  (4)^  the 
purchaser  had  express  notice  of  the  widow's  claims ;  bat  in  the 
present  case  the  plaint  does  not  show  that  the  defendant  had 
notice  of   the  assertion  of  the  widow's  right  te  maintenance,  or 
that  she  actually  asserted  it.     As  to  the  marriage  portions  of  the 
daughters^,  that  is  their  own  rights  not  the  plaintiff's,  and  they 
ought  Uy  have  been  made  parties.      No  injury  has  accrued  to> 
the  plaintiff,   and  no   probable  injury  is  shown  by  the  plaint ; 
the  suit  is  brought  merely    in  anticipation   of  possible  injury-*-- 
Jackson  v.  Twrnley    {B),   Omars    Sulima  Bihee    y.  LuckssPreeL. 

(1)  8  B.  L.  B.,  S25.  (4)  2  Agra  H.  C,  42. 

<2)  2  Agra  H.  C,  184.  (5)  1  Drewry,  til. 

(3)  2  B,  L.  K.,  A.  a,  15/  at  p.  35, 
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1872        DaJee  (1),  Bani    Anand   Kumari  v.  The  Oovemment  (2),  PoAi- 
8  M    NiBTA*  fl^^^^^^  Pillay  v.  Shcmmugham  Pillaj  (3),  and  fromo^Aona^fc 
BIN!  Dabi     OhoseY,  Jadoonath  Sen  (4). 

Durr  (2)  Before  Mr.  Justice  L.  8.  Jaehon  and    the  meritt  he  foond  that  the  semindari 

Mr,  Juttice  MMrkby.  of  Pei^onah  C  hutna  wae  liable  to  an 

obligatioD  of  police  aeryioe  so  long  as 

See  aUo       aaKI  ANAND  KUMARI  and  oTHCRf    Oorernment    required   the  aervice   of 

15  B.Ii.B.  79.      (soMB  or  thk    DBFENDA^  ts),   Appbl-    ghatwal ;   and  he  declared  the  right  of 

LA  NTS,  VTHB  GOVERN  MfiNTi  Plaint-  the  Government  to  re-instate  a  ghatwal 
ivp)  AMD  KHITU  ROY  GHATWAL  in  the  possession  of  Monia  Koranjorah 
(Defendant),  Rbsfondbnts.*  as  a  ghatwaU   tenure,  liable   to  be  ap- 

propriated  to  the  use  of  the  ghatwal  for 
Declarat&ry  Decree— Jet    VIII  o/1859,     the  time  being. 
8.  15 — OhcUwal 

The  defendants  appealed  to  the  High 

This  was  salt  by  the  Government  of  Court. 
India  claiming  the  right  to  re- instate  a 

ghat  wal  in  the  possession  of  Haosa  Eor-  Mr.  Jfonsy  (Baboos  Bamstekundrs  Mil- 

injorah,  in  Pergunnah  Chatna.  ter  and  Bansidhw  Sen  with  bim^  for  the 

The  plaint  stated  that,    on  the  29th  appellants. 
Chaitra  1237  (9th  AprillSdl),  Lslmohan 

Banerjee^  the  predecessor  of  the  patntdar  Baboo  Anuhd   Chandra  MitokayM  tor 
defendanl0»  in  ooUosion  with  the  prede-  the  Oovemment. 
oessorof  the  aemindar  defendant,  obtain- 
ed a  patni  talook  of  the  village  in  dis-  Baboo  Oopinath  Bmeijee  for  the  ghat- 
pate ;  bat  having  failed  to  obtain  po9-  wai. 
session  of  it  in   oonsequenoe  of  the  op- 
position of  the   ghatwal,    who  was  in  Mr.  Money  for  the  appellants  contend- 
rightlol  possession  at  that  time^  be  had  ed  that,  even  if   the  Government  was 
instituted  a  suit  and  obtained  a  decree,  entitled  to  a   declsration  of  its  right  to 
and  on  the  strength  of  it  had  taken  pos-  uppotnt  a  ghatwal,  such   right  was  not 
session  of  the  village  in  1834,  ejecting  one  for  which  the    Coart  oould  give  a 
the  ghatwal.  The  defendants  had  ever  declaratory  decree  under  s.   15  of  the 
'since  been  in  possession  to  the  great  Civil   Procedure   Code — duee  Muzhur 
injury  of  the  public  serrice  and  tho  Hoasain  r.    Dino^nde  8m   (a),  Baboo 
safety  of  persons  and  property.  MaUeLal  y  Ban^e  (6)  Brijjfo  Kithoree 

The  defendants,    Godadhur  Banerjee  Iktsee  v.  Sreenaih  Boee   (c).  Nodeelara- 

and  others,  the  patnidara,  stated  {inttr  tory  decree    can  be   given   unless  the 

elia)  that  they  and  their  ancestors  hay-  plaintiff  would  be  entitled  to  eonseqnen- 

ing  been  in  possession  for  more  than  60  lial  I'elief   if  he  asked   it — NobokUhore 

years,  the  suit    was   barred  by  lapse  of  I>ey  v.    Bamkuhtm     Mohurir   (d)  and 

time.  Brinda  Dahee  ChowdArain',v.  Pearee  Loll 

The   defendants,     Madhnsndan    sod  Ohawdhry  («).     Here  the  Government 

others,  the  dur-patnidars,  seb  up  in  their  coiUd  get  no  conse(|iiential  relief, 
defence  {intet  alia)    that  the  suit  was 
barred  by  lapse  of  time,  and  by  s.  2,  Act 
Vllf  of  1859. 

The  Principal   Budder   Ameen  held  (3)  2Mad.  H.C.,  833. 

that  the  snit  was  not  barred  by  lapse  of  (4)  I  I.  J.,  K.  S.,  293, 

*  Regular  Appeal,  No.  104  of  IBBS,  from  the  decree  of  the  Principal  Sadder 
Ameen  of  Manbhoom,  dated  the  17th  March  1868. 

(•)  Bonrke,  8.  (b)  8  W.  R.,  64.  (c)  9  W.  R.,  463.  (d)  lb,,  131.  (e)  lb,,  460. 
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Mr.  Bomierjee,  contra, — The  plaint  discloses  a  sufficient  cause        1S72 
of  action.     The  maintenance  of  the  widow  is  a  charge^  not  mere*  s.  m.:|Ni8ta. 

BINI  Dasi 

Baboo  Anukul  Chandra  Mookerjee,  on  death,  namely,  in  the  year  1860,  Kali  Makhawlal 
behalf  of  theGAyemment,con tended  that)  Gharan  Boy,  a  defendant  in  this  suit*  DUTT. 
as  to  tbe  form  of  action,  the  sait  was  for  and  who  claims  to  be  his  heir,  made 
a  declaration  of  ngltt  to  re-instate  a  ghat-  some  attempt  to  f;et  possession  of  these 
wal  for  the  time  being  in  possession  of  lands.  The  patnidars  thereapon  obtained 
his  tenare,by  setting  aside  a  patni  tenure  an  order  from  the  Criminal  Court, which 
created  by  the  zemindar.  Whether  the  directed  that  they  should  remain  in  pos- 
appointment  be  in  the  hands  of  the  session.  Kali  Charan  Soy  then  applied 
Government  or  of  the  zemindar,  Govern-  to  the  Civil  Court  for  leave  to  bring  a 
ment  has  an  interest  in  the  appointment  suit  in  formd  pauperis  against  the  patni- 
and  is  the  be8t,or  rather  only  Judge  of  its  dars  and  the  Government  jointly,  in 
necessity  ;  and  in  the  present  case  the  order  to  establish  his  claim  to  the  pos- 
Govemment  says  that  a  ghatwal  is  ne^  session  of  these  lands  as  ghatwal.  The 
ceosary.  The  suit  is  virtually  for  a  de-  application  was  heard  by  Mr.  Oakes,  the 
claration  that  the  village  is  a  ghatwal  Assistant  to  the  Agent  of  the  Governor- 
village,  and  not  the  mdl  land  of  the  de<-  General  in  Manbhoom,and,after  enquiry, 
fendant.  The  zemindar  cannot  oust  a  he  hold  thdt,  under  s.  1  of  Act  IX  of 
ghatwal — Bahoo  Koolodeap  Narain  Singh  1839,there  was  no  ground  for  institnting 
v.  Mahadeo  Singh  (a).  Such  ouster  is  an  the  suit,  and  refused  the app1ication.No. 
invasion  of  the  rights  of  Govemment,  thingfurther  was  done  antil  theyearlSOGy 
and  a  period;  of  sixty  years  is  necessary  when  the  Govemment  brought  a  suit 
to  bar  those  rights.  valued  at  Rs.6,600,against  the  patnidars, 

Hr.  Money  was  not    called    upon    to    certain  durpatnidars,  the  zemindar,  and 
reply.  the  ghatwal  for  khas    possession  of  Ko« 

mnjorah,  alleging  that  the  whole  village 
Makkbt,  J. — Thft  history  of  this  liti-  was  Govemment  ghatwali  property,  and 
gation  is  somewhat  remarkable.  In  the  that  it  was  held  by  ghatwals  in  ghatwali 
year  1830,  the  zemindar  of  Pergnnna  down  to  the  year  1834»  in  the  course  of 
Chutna,  in  Zilla  Manbhoom,  granted  a  which  year  the  zemindar  and  patnidar 
patni  lease  or  Mouza  Karunjorah  and  dispossessed  the  ghatwal,  under  color  of 
other  villages  to  certain  persons  of  the  a  decree  secured  in  the  civil  suit  collo- 
name  of  Banerjee.  When  those  persons  sively  brought  by  them.  The  Principal 
went  to  take  possession,  they  wero  op-  Sudder  Ameen  gave  Govemment  a 
posed  by  one  Srimant  Roy,,  who  claimed  decree,  but  it  was  so  palpably  apparent 
to  hold  the  lands  by  hereditary  right  as  that  the  lands  claimed  were  included  in 
ghatwal,  paying  a  small  fixed  quit -rent  the  zemindar's  8ettlemect,that  the  6ov« 
to  the  zemindar.  Thereupon  the  patni-  ernment  did  not,  when  the  case  came 
dar  instituted  a  suit  for  the  purpose  of  up  oh  appeal  before  this  Court,  attempt 
recovering  possession.  The  right  of  to  support  the  claim  for  khas  possession; 
Srimant  Boy  appears  to  have  been  then  but  the  Govemment  Pleader  asked  to  bo 
fully  enquired  into,  and  it  was  decided  allowed  to  amend  the  claim  and  have  the 
in  1834  that  he  was  not  entitled  to  hold  right  of  Government  declared,  which 
these  lands   upon    the  tenu  re  claimed,    was  refused. 

The  patnidar  thereupon  took  possession  The  Gk>vemment  has  now  brought  the 
and  nothing  further  was  done  during  the  present  suit  against  the  zemindar,  the 
lifetime  of  Srimant  Boy,  but    after  his    patnidars,    and    Khita  Boy^  who  is  ib^ 

(a)  6  W.  B.,  199. 
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1872       \j  personal  against  the  heir,  bnt  on  the  estate  in  his  hands.    In 
s.  M.  NttTA-  Musnamat    Oolub  KoMwar  v.  The  Collector   of    Benareg    (!)• 

SLVnBAMt 

V.  Boribed  ia  the  pUint  as  ghal;wftl  ofMoiuta        B«fore  oonaidering  the  objeotiani,   I 

Mahhamlal  Koranjorah,  in  Chataa.  The  aaiiia  would  point  oat  that  not  the  dtghteat 
^^''^*  yalaed  at  Bs.  13,000,  or  twice  the  former  attempt  has  been  made  by  the  Govern- 
amonnt,  and  in  a  plaint  verified  by  the  ment  in  this  snit — nor,  aa  f ar  aa  I  oaa 
Aaaistant  Commiasioner,  the  Government  gather,  wai  it  made  in  the  former  snit — 
olaima  the  "right  to  ra^instate  aghatwal  to  aupport  the  charge  of  ooUoaion  which 
in  the  poeaeaaion  of  Hoi^za  Korunjorah,  has  been  bronght  by  the  Government 
in  Perganna  Chataa,aa  a  ghatwal  tenare  againat  the  defendanta.  Why  that  charge 
liable  to  be  appropriated  to  the  nae  of  has  been  brought^  I  am  at  a  loaa  to  oon-^ 
the  ghatwal  for  the  time  being^by  aetting  oeive,  bat  it  ia  right  to  aay  that  not  a^ 
aaide  a  patni  talook  collaaively  created  ahadnw  of  evidence  haa  been  adduced  in 
by  the  defendanta  in  the   aaid  village.*'    anpport  of  it. 

'The  Principal  Sadder  Ameen  haa  given  With  regard  to  aetting  aaid)9  the  patni 
the  GoTemment  a  dooree  in  theterma  of  talook.  it  aeema  to  me  quite  clear  that 
the  prayer.  the  Government  can  in  no-  caee  aak    for 

thai  relief.  £ven  if  the  Government 
Upon  appeal,  the  defendanta  object  have  vnj  right  which  oortaila  the  righta 
that  thia  aait  will  not  lie.  They  con>-  of  the  zemindar  or  patnidar  over  the 
tend  that  the  law  does  not  lecognize  landa  of  thia  village,  it  haa  nona  whida 
either  inGovemment  or  a  private  person  enabloa  them-  to  have  this  patni  lease 
any  snch  right  as  to  re-inatate  another  set  aside;  It  ia  not  denied  that  the 
in  posseaaion ;  and  that  if  any  person  ia  lands  are  within  the  aemindari,  and  it 
entitled  to  posaeseioo,  he  mnat  aak  it  .at  ia  admitted  that  the  zemindar  hat  a 
the  hands  of  the  Oivil  Coort.  Further,,  right  to  receive  at  leaat  an  anonal  fixed 
they  contmid  that  the  Gk>venunant  can-  rent  from  the  tenant  of  thia  village, 
not  aak  to  set  aside  the  patni  taloek,.  ior  The  semindar,  tberefere,  has  a  clear 
the  landa  being  admitted  to  be  within  right  to  iooluda  in  a  patni  lease  the  landg. 
the  zemindari  and  paying  rent  to  these-  of  thia  village^  The  esiatence  of  thia 
mindar.the  latter  was  entitled  to  grant  a  patni  lease  does  not  inanf  way  affect  the 
patni  leaaa,  including  theae  lands, which  rights  of  Government^  if  any  there  be  ^ 
would  at  any  rate  give  the  patnidar  a  it  only  gives  to  the  patnidar  the  rights  of 
right  to  receive  the  rent  which  is  payable,  the  semindar;  This  past  of  the  anit  must 
And,  lastly,   that   if   any    dedaratory    therefore,  fail. 

decree  is  asked  for  without  reLief,it  can-  With  regard  to-  the  prayer  for  a  de» 
not  be  granted  ;  first,  because  the  Gov^  daration  of  the  right  of  Government  to* 
renment  have  nowhere  stated  the  nature  re-instate  a  ghatwal  in  possession  of 
of  the  right  they  seek  to  have  declared ;  these  lands,  it  seems  to  me  to  re^oire- 
and,  secondly,  because  there  has  been  no  no  argument  toahow  that  it  is  impos'^ 
infringement  or  threatened  infringement  sible  that  any  aooh  right  can  exist  in 
of  any  right  of  the  Gk)vemment»  what-  any  person  ov  body  whatsoever.  We 
ever  it  may  be,  on  the  part  of  any  of  the  have,  however,.  eudflAvoured  to  ascertain 
defendanta,  and  that  no  relief,  if  asked  from  the  Government  Pleader  what  tha> 
'or,  could  be  given.  rights  claimed  by    Government    really 

Baving  heard  the  very  able  argument    are,    in  order  to  see  whether  or  no    we 
of  Baboo  Anukal  Chandra    Mookerjee»    can  adjudicate  upon  them  in  this  appeaL 
who  appeared  for  the  GovMmnent,  I  am    Aa  far  as  I  could  gather,  it    is  not,    ae 
clearly  of  opinion  that  these  objections    had  all  along  on  very  good  ground  been 
must  prevail.  supposed,    sought   to   have  Kbitu  Boy 

(i;  4  Moore*s  1.  A.,  246. 
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the  iridow  was  held  to  have  a  right  to  maintenance  as  against  the      l^*^^ 
Government    ont    of    property     forfeited  to  Government.     In  ^^  ^   njsta- 

tlie  penon  who  it  dflaonbed  in  the  pUint    opposed.  It  is  argued    that  it  is  useless     Bini  Dasi 
«•  ^batwal,  re-instated  in  the  possession    for  the  Government  to  appoint  a  ghatwali  ^* 

tif  this  t'illage,  or  to  have  him  declared    becaase  it  is  clear  that  the  zemindar  and         y%xjTS 
^ghatWB*)  or  boand  to  perform  ghatwali    patnidar  will  not  permit  him  to  take  pos*- 
B0rviees»  f or  it  is  now  said  that  Govern  •    session  of   these    lands;    they    having 
nent  does  not  recognise  him  as  ghatwal;    asserted  all  along  that  the  lands  are  mdl 
t>at  it  is  astced  that  we  should  declare    and  subject  to  no  ghatwali  rights  what' 
thai  iheVillagdKomiiJorahie  a  village,    soelrer.    Undonbedly,    they  or  their  pre* 
Iftie'proceeds  of  which  mght  to  be  appro-    decfltasors  did  so  assert  in  lesS,  and  tho 
priated  to  the  maintenanoe  of  a  ghatwal»    Civil  Court,  after  full   enquiry,  decided 
«md  also  fer  a  de<^laration  that  the  Gk)v-    that  they  were    right.    All  that  the 
«mmentls  entitled  to  appoint  a  ghatwal.    semindar  and-patnidar  have  since  done 
Kow,  potthig  aside  the  ijnestnmothow    is  to  abide  by  that  decision.  I  osainot 
far  this  is  a  departure  (and  it  is  oertainly    oonoeive  that  their  doing  so  in  any  way 
B  very  wide  one)  from  the  claim  as  origi-    alters  the  position  of  the  parties  or  gives 
nally  made  in  the  plaint^    and  assuming     the  Government  a  right  to  maintain  the 
that  we  sheuld  permit  theOovenmient    suit.  With  that  decision  in  their  favo^ 
0oto8h9tils   gronad   in  the  Court,  in    and  seeing  that  the   Government   had 
Appeal,  I  am   still  of  f  pinion  that»  in    allowed  the  office  to  remain  in  abeyance 
fiDCordaooe  with  the  rules  laid  down  as    for  a  great  number  of  years,  I  must  say 
to  the  cases  in   which    this    Court  will    that  it  seems  to  me  that  the  semindar 
grant  mere  dscltontory  decrees  withont    and  patnidar  would  bd  justified  in  sup- 
relief,  this  oansot  be  maintained*  The    posing  that  all  claim  on  the  part  of  Oov^ 
only  actual  disturbance   of  the  right  of    emment  was  abandone<l,    and  I  cannot 
Government  took  place  85  years  ago,    consider  the  exercise  of  their  ordinary 
whenSrimantSoy,  the  person  who  then    rights  as  semindar   and    patnidar,  re- 
claimed to  be  ghatwal,  was  ejected,    It    spectivelyt  to  be   such  a  denial  of  the 
Beams  to  me  that,  if  the  Government    rights  of  Government   ns  Woold  entitle 
have  any  rights   of  which  this  act  was    the  latter  to  come  into  Court  and  obtain 
an  infringement,  it  might  have  come  to    a  decree,    without    showing    that   any 
tiiis  Court,  and  by  a  proceeding  analo-    r^t  had  actually  been  infringed, 
govs  toaa  information   in  the  Court  of       In  such  stronger  oasos  this  Oovrt  has 
Stoheqneriii  England,  might  have  as*    de<dared  that  no  declaratorydeoree  ought 
■erted  those  rights  whether  against  the    to  be  made  ;  as,  for    instance,  where  a 
lemindar,  the  patnidar^  or  its  own  ghat-    Hindu  widow  has  alienated  her  husband's 
waL  It  did  not  do  so  ;  and  more  than  16    property,  and  the  presumptive  heir  sues 
years  ago  that  ghatwal  died,  whereby,    in  her  lifetime  to  declare  his  presumptive 
as  the  Government  now  say,  the  office    right  as  next  taker.  So  also  where  the 
became  vacant.    No   new  ghatwal  has    widow  sues  to  have  it  declared  that  she 
been  appointed,  and  I    am,  therefore,  at    has  a  right  of  adoption  which  is  denied, 
a  loss  to  see  on  what    possible  ground    an  1  which  she  has  not  yet  exeroiBed.  &i> 
the  Government  can  come  into  Court  for    also  in  England  in  the  case  of  Briitow  v. 
the  declaration  of  a  right,  which  for  16     Witmore  (a)  upon  the  words  of  the  J6  & 
years  it  has  not  thought  proper  to  exer-    16  Vic,  c.    86,    s.  50,   which  a  re  the 
dse,  which  it  may  never  exercise,  and    same  as  those  of  s.ldof  the  Code  of  Civil 
which,  if  it  does  exercise,  may  not  be    Procedure  here.  When  two  parties  were 

(a)  28  L.  J.,  Cb.,  807  : 1  John8ton,96.  . 
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1873  Ramchandra  DiJcshit  v.  Savitribai  (l)jher  riglit  to  znainte- 
S.  M.  KwTA-  i^fti^ce  is  stated  to  be  a  chirge  on  the  whole  estate  and  on  ev^ery 
uMi  Dam  part  of  it.  ThAtc^sewvLsdistingmshed  in  Srimati  Bhagabati  Dasi 
Makhanlal  v.  Kanailal  Mitter  (2)  on  the  ground  that  it  was  not  law  in 
Bengal ;  but  there  is  no  difference  in  the  different  Hindu  schools 
on  the  subject  of  the  widow's  right  to  maintenance:  they  all 
admit  the  same  moral  obligations  which  are  the  foundation  of  the 
right  to  maintenance.  The  assertion  of  the  right  by  a  Hindu 
widow^  would  probably  be  known  only  to  the  members  of  her 
family  owing  to  the  secluded  life  she  leads.  It  is  not  neoes- 
sary  that  on  alienee  should  have  notice  of  the  widow's  asser- 
tion of  her  claim  to  maintenance  to  make  him  liable  for  it— 
Mussamat  Golab  Koonwar  ▼.  The  Collector  of  Bertares  f3). 
In  this  case,  however,  the  plaintiff  can  show,  if  necessary,  that 
notice  was  in  fact  ^iven  to  the  defendant  Chandra  Mohan  of 
the  plaintiff's  assertion  of  her  claim.  As  to  the  claim  for  the 
daughter's  marriage  expenses,  it  is  submitted  that  the  estate  also 
is  liable  for  that ;  and  if  expense  has  been  incurred  by  the 
widow,  she  is  entitled  to  be  repaid  such  expense  out  of  the 
estate.  It  is  submitted,  therefore,  that  the  plaintiff  is  entitled 
to  a  declaration  that  the  mortgagee  took  the  property  subject  to 

« 

the  rights  of  the  plaintiff, 

Mabkbt  J.,  shortly  delivered  judgment  dismissing  the  suit, 

basing  his  decision  on  that  of  Phear,  J  .,  in   Srimati    Bhagabti 

Daai  V.  Kanailal  Mitter  (2). 

preifliiig  rival  dainiB  upon  tbe  Gomims-  over  the  diffioalty,  bat  he  thought  it 

Bioners  of  the  Admiralty^  aod  one  party  insaperable.    These  oaees  aeem  to  me  to 

brought  a  suit  against  the  other  for  a  go  much  further  than  it  is  necessary  for 

declaration  of  his  rights,  tbe   Court  of  us  to  go  in  the  decision  of  this  case,  and 

Chancery  refused  to  interfere,  on  the  I  think  it  is  clear  that  whatever  the 

ground  that  that  Court  could  not  make  tights  of  the  Government  may  be,  the 

A  bare  declaration  of  right,  although  the  law  does  not  authorize  us  to  m  ake  any 

defendants  had  asserted  a  right  which  decree  in  its  favour  in  the  present  suic 

they  could   not  maintain    ia  point  of  aud  that  the  suit  must  be  dismissed  with 

law.    Wood,   V.  C,  who  decided   that  costs  in  this  Court  and  in  the  Court 

case,  going  so  far  as  to  say  that  in  such  below, 
a  case  the  Conrt  had  no  jurisdiction. 

This    last  case  is  a  very  strong  one»        L.  8.  JacIsoh  J. — I  entirely  concur 

because  thelleamed  Vice-chancellor  was  in  dismissing  the  suit,  and  generally  in 

clearly  most  desirous,  if  possible  to  get  thereasons  stated  by  Mr.  Justice  Markby 

(I)  1  Bom.  U.  C,  A.  A.  C,  73.     (2)  8  B.  L.  R.,  225.     (3)  4  Moore's  I.  Af,  246. 
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Mr.  Bonnerjee  observed  that,    though  there  was  no  allega- ^^^^ 

gatioa  in  the  plaint  to  the  effect  that  notice  of  the  assertion  of  s.  M.  Nistna« 
the  widow's  claim  was  given,  he  had  mentioned  in  the  coarse  of         ^ 
his  argument  that  the  plaintifE  was  prepared  to  prove  that  she  ^t?"^"^ 
had  given  the  mortgagee  such  notice,  an  issue  might  therefore 
be  raised  on  the  point,  as  issues  must  be  framed,  not  merely 
from  the  written  pleadings,  bat  also  from  the  oral  statements  of 
p\esLders-^Mii88am<U  Kotiaullya  Dosaee  v.  Ram  Juggemath  Day 
Sir  ear  (l). 

On  a  siibsequent  day,  the  case  having  been  adjourned^  further 
discussion  took  place  as  to  the  power  of  the  Court  to  raise  the 
issue  whether  the  defendant  Chandra  Mohan  took  the  property, 
with  notice  of  the  assertion  of  the  plaintiff's  claim  to  mainte* 
nance,  and  the  cases  of  Arbuthnot  v.  Setts  (2)  and  Eshan  Chun- 
der  Singh  v.  Shama  Chum  Bhutto  (3)  were  cited  for  and  against 
that  power. 

Judgment  was  delivered  as  follows  by 

Mabkby,  J.  (who  after  shortly  stating  the  plaint  and  issues 
continued)-*!  did  not  consider  that  there  was  any  ground  shown  in 
the  plaint  for  such  relief,  and,  further,  it  appeared  to  me  that,  if 
the  property  were  declared  subject  to  the  plaintiff's  claim  for 
maintenance  and  marriage  expenses,  she  Would  obtain  thereby  all 
the  security  she  would  require* 

The  defendant  Chandra  Slohan,  before  proposing  any  issues 
and  raising  his  other  objections,  objected  generally  to  the  form 
of  the  suit,  first,  on  the  ground  that  a  Hindu  widow  had  no 
such  rights  as  were  claimed  in  this  suit ;  secondly,  on  the  ground 
that  the  plaint  only  asked  for  a  declaration  of  right,  and  not  for 
any  relief  ;  and  upon  these  two  points  after  hearing  Counsel  on 
both  sides,  I  was  asked  to  express  my  opinion. 

With  regard  to  the  first  point,  I  considered  thals  without 
expressing  any  final  opinion  of  my  own,  and  reserving  to  myself 
the  power  of  reconsideriog  the  matter  in   the  Court  of  Appeal, 

(1)  8  W.  R.,  162.    .  (3)  11  Moore's  I.  A.,  7. 

(2)  6  B.  L.  R.,  273. 
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^Q72      I  ought,  for  the  purpose  of  this   suit,  to    follow  the  raling  of 

8.  M.  NitTA-  Phear,  J.,  in  the  case  of  Srirriati  Bhagdbati  Dasi  v.  Kandilal 

RiN'i  Dabi    2[itter  (1)  decided  on  the  8th  instant.  The  learned  Jadge  (accord- 

.^iKHAVLAL  ing  to  a  report  of  his  judgment  in  the  Bngliehman  newspaper, 

^^'  which  has  on  this  argument  been  treated  as  correct)  said  that  he 
was  not  prepared  to  say  that  the  mere  fact  of  the  existence  of  the 
widow  was  sufficient  notice  to  give  her  a  lien  against  the  estate 
in  the  haods  of  alienees ;  that  againet  an  heir  who  has  taken  the 
property  the  widow  has  a  right  to  have  her  maintenance  treated 
as  a  charge  an  the  property  ;  that  she  may  donblless  follow  the 
property  in  the  hands  of  any  one  who  takes  it  with  notice  of  her 
having  set  up  a  claim  for  maintenance  against  the  heir,  but  that 
in  Bengal,  she  has  not  a  lion  on  the  property  in  respect  of  her 
maintenance  against  all  the  world,  irrespective  of  her  mottce. 
3  took  the  ruling  of  the  learned  Judge  there  to  be  that,  in 
order  to  establish  a  lien  against  property  in  the  hands  of  an 
•aliene,  the  widow  must  show,  not  only  that  the  alienee  had 
•notice  of  her  existence*  and  therefore  notice  of  the  ezistenco 
•of  a, person  who  might  claim  maintenance,  but  notice  that  she 
had  actually  set  up  that  claim  against  the  heir.  I  do  not 
understand  that  any  such  notice  as  that  was  alleged  to  have 
taken  place  in  this  case,  but  all  that  was  alleged  here  as  regards 
the  maintenance,  was  that  the  mortgagee  was  aware  of  the 
widow's  existence,  and  it  was  souu[ht  to  be  inferred  from  that 
that  he  was  aware  of  her  claim  to  maintenance,  and  the  third  issue 
was  apparently  framed  with  the  intention  of  proving  and  relying 
on  these  facts  ;  and  I  thought  that,  according  to  the  ruling  of 
(the  learned  Judge  upon  which  I  base  my  decision,  was  not 
sufficient. 

I  also  thought  that,  without  going  into  the  question  now  (upon 
which  no  authority  had  been  cited  before  me,  and  upon  which  I 
express  no  opinion)  as  to  whether  or  not  the  claim  for  the 
expenses  of  a  daughter's  marriage  is  precisely  the  same  in  charac. 
ter  and  extent  as  the  claim  for  maintenance^  it  was  quite  clear 
that  that  part  of  the  claim  which  relates  to  those  expenses  stands 
in  the  same  position  :  because  if  it  is  necessary  that  notice  that 
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a  claim  baa  been  set  irp  as  against  the  heir  should  be  given  in ^^^^ 

the  case  of  maintenance,,  it  seems  to  me  by  parity  of  reasoning  s.  M.  Nist^l^ 
that  it  must  also  be  given   in  the  case  of   expenses  for   the    ^^^^J^^^ 
daughter's  marriage.  Makhanlal. 

The  case  was  then  adjourned  until  the  following  morning,  in 
order  that  the  parties  nngfat  consider  the  effect  of  this  ruling  on 
thB  case  as  it  stood*  On  the  case  being  again  called  on,  permis- 
sion was  asked  on  the  part  of  the  plaintifi  to  alter  the  frame  of 
her  3rd  issoe  by  substituting  an  issue  in  this  f(trm  r-*-Whether 
the  defendant  Chandra  Mohan  Sur  took  the  property  with 
notice  that  the  plaintifE  bad  asserted  her  right  to  maintenance 
out  of  the  mortgaged  property  against  the  heir  F  And  she  also 
wished  to  make  a  similar  alterationr  in  the  4tb  issue.  It  was 
stated  that  the  plaintiff  was  prepared  to  prove  that  the  defend- 
ant Chandra  Mohan  had  had  express  notice  of  the  plaintiff's 
assertion  of  her  riirht  to  maintenan.ce  and  marriage  expensep^ 
This  alteration  in  the  issues  was  opposed  by  the  defendant 
Chandra  Mohan  as  not  being  in  accordance  with  the  allegation 
in  the  plaint,,  and  his  Counsel  relied  on  the  case  of  Eshan 
Ckunder  Singh  v.  Sham  Ghum  Bhutto  (1).  But  I  thought 
that  case  had  really  nothing  whatever  to  do  with  the  question, 
»nd  decided  to  alter  the  issues. 

It  remained,  however,  to  decide  the  other  edjeetioo^  namely^ 
that  the  suit  was  only  for  a  declaration  of  right,  and  did  not 
ask  for  any  relief ;  and,  "upon  consideration,  I  think  that  that 
objection  is  fatal  to  the  suit  in  its  present  form.  I  am  inclined 
to  thinlt  that  the  rule  which  excludes  suits  for  a  mere  declara- 
tion ol  right  is  not  qaite  so  strict  here  as  'in  England,  atrd  that 
by  the  practice  of  the  Courts,  at  any  rate  in  the  Mofussil,  suits 
are  admitted  in  certain  exceptional  cases  for  a  declaration  of 
right,  although  no  actual  relief  has  been  asked  for,  or  could  be 
grAnt^i  ;  probably,  because  in  these  particular  cases,  there  is 
manifest  convemeace  in  having  the  right  ascertained,  and  there 
is  no  other  way  of  raising  the  question  :  but  I  think  there  is 
nothing  in  the  practice  of  this  Court  which  would  justify  this^ 
suit  in  its  present  form.     On    the   contrary,  I    think,  it  is  the 

0)  11  Moore's  L  A.,  7. 
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1872  practice  here^  whenever  a  widow  snes  to  have  her  right  of 
8,  M.  NiBTA-  maintenance  deckred,  for  her  to  ask,  not  that  her  right  should 
BiNi  Dasi  \yQ  declared,  generally,  but  that  it  should  be  enquired  what  is 
Ha^anlal  a  ^^g  &nd  proper  sum  for  her  maintenance!  and  upon  what 
DvTT.  portion  of  her  deceased  husband's  property  and  in  what  mode 
ib  should  be  secured.  Whether  or  no,  such  a  suit  must  be  pre- 
ceded by  a  demand  by  a  mother,  and  refusal  by  the  soa  to 
znaintain  his  mother,  I  need  not  now  say  :  but  I  may  observe 
that  there  is  no*  allegation  in  this  case  that  the  son  is  not  main- 
taining his  mother^  or  even  that  any  funds  applicable  to  that 
purpose  have  been  directed  by  him  to  any  other  purpose.  It 
is  not  said  that  she  has  been  turned  out  of  the  family  dwelling- 
house,  or  that  there  is  any  prospect  of  her  being  ejected.  She 
asks  for  general  lieu  to  be  declared  over  the  whole  property 
for  her  maintenance,  .without  fixing  the  amount*  and  that  the 
money  expended  on  her  daughter's  marriages  should  be  declared 
a  charge  on  the  property,  without  any  inquiry  whether  those 
sums  were  properly  expended  ;  and  the  issues  raised  are  in 
accordance  with  this  indefinite  prayer.  In  this  form  I  think  the 
suit  cannot  be  maintained  ;  and  as  no  proposal  is  made  for 
amending  the  form  of  the  suit  or  the  issues  in  this  respect,  the 
suit  must  be  dismissed  as  against  both  defendants  with  costs 
on  scale  No.  2. 

Pending  the  appeal,  Mr.  Bnmson,  on  behalf  of  the  defendant 
Chandra  Mohan,  applied  that  the  plaintiff  should  be  ordered  to 
give  security  for  the  costs  of  the  appeal  under  s.  342  of  Act 
YIII  of  1859 ;  he  referred  to  the  case  of  Bamaaundari  Daai  v. 
Bamnmrayan  Hitter  (1). 

Mr.  Lowe,  ctmtra,-^Ii  the  application  is  granted,  the  effect 
will  be  to  prevent  the  proper  rights  of  the  plaintiff  from 
being  asserted.  In  the  lower  Court  no  issue  as  to  her*  rights 
was  allowed  to  be  raised.  The  ca^e  was  dismissed  on  pre- 
liminazy  points :  the  plaintiff  has  had  no  opportunity  of  going 
into  her  case  and  showing  she  is  entitled  to  the  relief  asked  for. 
[Pheab»  J.— 'You  do  not  in  your  'plaint  ask   for  any  specific 

(1)  7  B.  L.  Bv  App.,  59L 
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fiom  fopmaintenanoe,  op  tbat  it  should  be  paid  out  of  any  parti-        1872 
oulap  fund ;  that  is  the   reason  Mapkby,    J.,    gives  for  dismiss-  s.  M.  Nista- 
ing  it.    It  may  be  your  appeal  is  merely  a  vexatious  proceeding.     ^^^  ^^^ 
Mp.  Brawfcw.— Opportunity    was    given    to  the  plaintiff  in  the    Makh;nlai. 
Court  below  to    amend  her  pleadings,  but  she  elected  to  stand        ^^^ 
by  them  as  they  were.]     She   asked    in    her  prayer  that  an  ac- 
count might  be  taken  fop  the  puppose  of  asceptaining  the  proper 
amount  of    maintenance.    The    ppayep   is   specific    enough    to 
enable  us  to  obtain    a    decpee,    and    then    the  amount  can  be 
asceptained.    In  applications  of    this   kind,   diligence  should  be 
used ;  there  has    here  been    great  delay    on    the   part   of  the 
defendants. 


Mp.  Branson  in  peply. — Oppoptunity  was  given  to  the  plaintiff 
in  the  Coupt  below  to  amend  hep  case,  but  she  pefused  to  do  so.  It 
is  said  the  plaint  ppayed  fop  a  specific  declapation>  but  the  second 
gpound  of  appeal  is  that  the  leapued  Judge  ''  epred  in  holding  that 
the  plaintiff's  suit  would  not  lie  unless  the  plaint  asked  f 6p  a  speci- 
fic sum  to  be  asceptained  as  necessapy  fop  the  maintenance  of 
the  plaintiff,  and  fupthep  sougrht  to  chapge  such  sum  upon  a 
specific  poption  of  the  propepty  mentioned  in  the  plaint.^ 
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[Mpy  Lotoe  objected  to  pefepence  to  the  gpounds  of  appeal>  but 
the  objection  was  oveppuled.] 

Cur,  adv,  vulL 

Phsab,  J.— On  considepation  of  Mapkby»  J.'s  judgment, 
I  find  that  be  dismissed  the  suit  mainly  on  the  g  pound 
ihat  the  plaint  only  asked  f op  a  vague  genepal  declapation 
of  pight  to'maintenance,  without  fupthep  asking  that  the  ppoper 
sum  fop  maintenance  should  be  asceptained,  and  made  specific 
in  amount.  The  last  wopds  of  his  judgment  ace  '^  she''  (the 
plaintiff)  ''  asks  f op  a  genepal  lien  to  be  declaped  ovep  the  whole 
ppoperty  fop  hep  maintenance,  without  fixing  the  amounti  and 
that  the  money  expended  on  hep  daughtep's  mappiages  should 
be  declaped  a  chapge  on  the  ppopepty,  without  any  enquipy 
whether  those  sums  were  propeply  expended ;  and  the  issues 
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1872  raised  are  in  accordance  wiUi  this  indefinite  prajer.  In  this 
S.  M.  NiBT4-  form  I  think  the  suit  cannot  be  maintained ;  and  as  no  pro- 
BiNi  Dabi  posal  is  made  for  amending  the  form  of  the  suit  or  the  iseoea 
Maeiianlae,  in  this  respect,  the  suit  mast  be  dismissed  with  costs.'*^ 
Markby^  J.,  thereforCi  was  ot  opinion,  not  only  that  the 
claim  of  the  plaintiff  was  at  the  ootest  to  have  a  general 
right  of  this  kind  declared,  bat  also  that  the  parties  them- 
selves decUned  to  enable  him  to  make  a  decree*  which 
should  be  specific  in  its  character,  and  on  this  ground  he  re- 
fused to  gire  the  plaintiff  the  relief  which  she  asked.  Now 
whether  Markby,  J.,  was  right  or  wro»g,  as  a  matter  of  strict 
law  or  procedure,  in  refusing  to  make  the  generri  declaralioii 
of  right  to  maintenance,  for  which  he  considered  the  plain tifT 
asked,  stiU  if  I  thought  the  plaint  conld  not  be  construed 
otherwise  than  in  the  way  in  whiohj  Markby,  J.,  construed  it, 
namely,  that  it  asked  for  nothing  more  than  a  generardeclara- 
tion,  I  should  consider  the  litigation  set  on  foot  by  the  plaintiff 
Sfl  in  a  sense  vexatious  ;  because  it  seeme  to  me  that,  even  if 
she  got  the  general  dedaratioo,  she  could  make  no  use  of  it,  with- 
out suing  the  defendants  agfbin  d&  novo*  Then^  attribntting  this 
eharactw  to  the  suit,  and  coupKng  it  with  the  apparent  want 
of  means  of  the  plaintiff,  I  should  think  it  was  a  case  in  which 
I  ought  to  direct  security  for  the  costs  of  further  litigation  to 
be  ^yen.  But  I  am  not  sure  that  the  plaint  must  neces* 
sariTy  be  construed  quite  ea  narrowly  as  Markby,  J.,  did  con- 
strue it.  I  express  no  opinion  upon  this  point ;  but  if  the  plain- 
tiff has  any  ground  to  ask  the  Appeal  Court,  on  the  footing 
of  her  plaint,  to  make  a  decree  for  a  specific  amount  of  mainte- 
nance, and  to  char^it  on  the  poverty,  which  is  the  subject 
of  the  sniti  I  think  that  ber  proverty  alone  ought  not  to  Itad  me- 
to  grant  the  present  application.  It  does  seem  to  me  on  the- 
whole  that  the  plaintiff  may  be  fairly  justffied  in  asking  the^ 
Appeal  Court  to  put  the  latter  construction  on  the  plaint..  Con- 
sequently, as  ||[r.  Bf anson  haa  not  given  me  any  other  gironnd 
than  that  of  poverty  in  support  of  his  application  for  security 
for  the  costs  of  the  appeal,  I  think  I  most  dismiss  it»  The- 
costs  of  the  application  will  be  costs  in  the  appeal  proceed^ 
ings. 
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On  the  appeal  commiiig  on  to  be  heard)  Mr.  Lovbe  and  Mr.  Bon-       1B72 
merjeB  appeased  for  ih«  «ippellants.  S.  m.'Kibta. 

Mf.  Viarmdin  and  Mr.  Branson  appeared  for  the  respondeots.   Hakbanlal 

Mr.  £o«^6.*^More  is  asked  for  in  this  case  than  a  more  deda- 
ration  of  righi  :  the  plaint  asks  that  a  right  of  maintenance  miy 
be  dedaredy  and  that  the  amount  may  b.e  aspertained  x  that  is  in 
Aocordance  witli  the  nsnal  practice  in  cases  of  this  kind,  which 
)s  first  to  get  a  declaration  of  the  right,  and  then  to  make  an 
^nq^iiy  as  to  the  valae  of  the  property  and  position  of  the  parties 
with  a  view  to  ascertain  the  amount.  The  plaint  asks  that  ai 
Aoooant  may  betaken.  {MACrstCBSON,  J.-— The  plaint  asks  fo? 
nn  account  '^  for  the  purposes  aforsaid  ^^  i.e,,  for  tbe  purpose  of  the 
declaration  of  the  rigfat»  not  of  ascertaining  the  amount.]  A 
Buit  is  not  to  be  dismissed,  merely  because  it  only  asks  for  a 
declaratory  decree ;  see  s.  15,  Act  VIII  of  1859—* Jfewaratw 
CfhuekerbnUy  y:  IHnoncLth  tanda  (1).  The  widow  has  a  right 
to  maintenance  as  long  as  she  continues  to  live  in  the  £amilj| 
dwelling-house.  The  maintenance  of  unmarried  daughters  was  a 
charge  on  the  estate  in  the  hands  of  the  heir,  Makhanlal,  Shama 
Charan'sVyavashta  Darpana,  368-^370.  That  the  property  \i 
small,  is  all  the  greater  reason  for  assign  ing  the  widow  some 
maintenance,  and  Mangala  Dehi  v.  IHnanath  Base  (2)  decides 
that  she  cannot  be  ejected  from  the  family  dwelling-house  as  tb  a 
defendant  threatens  to  do.  The  case  of  Ram  Chand/ra  Dikshit 
V.  Savitribai  (3)  decides  that  the  maintenance  of  a  Hindu  widow 
is  a  charge  on  the  whole  estate  and  on  every  part  of  it  [Concir^ 
C.J. — The  question  there  was  as  to  whether  one  brother  could 
.be  sued  alone,  and  it  was  held  that  he  could.]  We  ask  for  an 
injanction,  which  is  more  than  a  mere  declaration  of  right :  if 
we  are  entitled  to  an  injanction  against  Makhanlal,  that  isj 
more  than  a  declaration  of  right — Qobindmani  Dasi  v.  Shamla^ 
Bysak  (4). 

The  Court  called  on  the  respondents. 

(1)  9  W.  R.,  325.  (3)  4  Bom.  H.  0„  A.  0.,  73. 

(2)  4  B.  L.  B.,  O.  0.,  72.  (4)  B.  L.  R.,  Supp.  Vol ,  48. 
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1872  Kr.  If anndtn.— It  is  in  the  discretion  of  the  Coart  to  g^ive  a 

6.  M.  NieTA-  declaratory  decree  or  not.     It  would  be  vezations  and  harassing 

^  ^^     if  a  plaintiff  coald  come  in  and  ask  for  an  indefinite  sum  to  be 

Mamanlal  chi-rged  on  the  property.     There  is  no  prayer  that  the  amount 

of  maintenance  should  be  ascertained,  nor  is  it  stated  what  would 

be  a  proper  amount,  nor  on  what  part  of  the  estate  it  is  to  be 

charged.     [Couch*  C.  J.— Ought  this  suit  to  be  dismissed  because 

the  issue  was  not  raised,  whether  the  property  in  the  hands  of 

the  mortgagee  is  chargeable  with  maintenance,  and  what  is  a 
proper  sum  f  I  think  we  have,  if  necessary,  power  to  raise  the 
:ssue  now.]  If  the  plaintiff  asks  for  it,  I  do  not  think  Toan  op- 
pose it  being  raised,  but  the  costs  of  the  appeal  ought  in  that 
case  to  be  paid  by  the  plaintiff — The  Oovemmeni  y.  Bajah  EUlj 
Kishen  Singh  (1).  As  to  the  claim  for  the  daughter's  marriage 
expenses,  that  is  the  right  of  the  daughters,  and  they  ought  to 
have  sued. 

Mr.  Branson  on  the  same  side.— Opportunity  was  given  in  the 
Court  below  to  raise  the  issuci  but  advantage  was  not  taken  of  it 
by  the  plaintiffs. 

Mr.  Lowe  in  reply.-^As  to  raising  issues,  see  Arbuthnot  v. 
Beits  (2).  [Couch,  C.J.^That  mustbe  understood  as  applying 
to  special  appeals,  not  to  regular  appeals.]  As  to  marriage 
expenses  being  a  charge,  see  Vyavashta  Darpana,  342  &  358. 

Couch,  C.J.— This  is  an  appeal  from  a  decree  of  M.arkby,  J., 
dismissing  the  suit  with  costs.  The  ground  of  the  dismissal 
is  stated  by  the  learned  Judge  to  be  that  the  suit  was  only 
for  a  declaration  of  right,  and  did  not  ask  for  any  relief,  and 
that  it  is  the  praabice  of  the  Court,  whenever  a  widow  sues  to 
have  her  right  of  maintenance  declared  for  her  to  ask,  not  that 
her  right  should  be  declaved  generally,  but  that  it  sho  uld  be 
inquired  what  is  a  fit  and  proper  sum  for  her  maintenance.  We 
agree  that  this  is  a  proper  practice,  and  that  it  would  be  unjust 
that  a  burden  of  an  indefinite  amount  should  be  imposed  upon 

(1;  9  W.  R.,  427  ;  sec  p.  436.  (2)  6  B.  L.  R.,  273. 
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the  property  which  the  defendant  Chandra  Mohan  Snr  holds  _ 
as  mortgagee  by  a  general  declaration  of  the  plaintifPs  right  to  6.  M.  Nista- 
maistenance^  rendering  it  necessary  for  him  to  institute  a  suit         ^, 
to  have  the  amount  determined.     The  plaint  prayed  "  that  the  Makhanlal 
plaintftS's  rights  over  the  estate  of  her  late  husband  by  way  of 
maintenance^  and  for  the  expenses  attended  upon  the  marriages 
of  her  said  daughters^  as  well  those  already  incurred  as  those 
which  may  hereafter  be  incurred  in  respect  of  the  marriage  of 
her  still  unmarried  daughter^  may  be  ascertained  and  declared ; 
and  that  it  may  be  declared  that  the  defendant  Chandra  Mohan 
Sur  took  his  said  mortgage  subject  to  the  plaintiff's  right  to 
maintenance,  and  right  to  be  recouped  the  expenses  necessarily 
and  properly  incurred  by  her  in  and  about  the  marriage  of  her 
said  two  daughters,  as  also  the  right  to  be  provided  with   the 
expenses  necessary  for  the  due  and  fitting  performance   of  her 
said  unmarried  daughter's  marriage,  when  incurred,  or  to  some 
one  or  other  of  such  rights,  and  that  for   the  purm>se3  afore* 
said,  all  proper  accounts  may  be  taken  and  directions  given/' 
The  plaint  also  prayed  *^  that  the   defendant  Makhanlal  Dutt 
may  be  restrained  by  and  under  the  order  and  injunction  of  this 
Honorable  Court  from  alienation,  dealing  with,  or  disposing  of 
the  said   one*third  share  of  and  in   the  said  family  dwelling- 
house.  No.  2,  Beadon  Street,  until  the  further    order    of   this 
Honorable  Court,  and  that  the  plaintiff  may  have  such  further 
or  other  xelief  as  the  nature  of  this  case  may  require. '^ 

Now  the  rule  in  Courts  of  Equity  is  that,  if  the  plaintiff 
should  mistake  the  relief  to  which  he  is  entitled  in  his  special 
prayer,  the  Court  may  yet  afford  him  the  relief  to  which  he 
has  a  right  under  the  prayer  for  generel  relief,  provided  it  is 
such  relief  as  is  agreeable  to  the  case  made  by  the  bill.  This 
rule  should  be  acted  upon  in  this  Court,  and  is  in  accordance 
with  the  judgments  of  the  Judicial  Committee  of  the  Privy 
Council  in  Eshan  Chunder  Sing  v.  Shama  Ohum  Bhutto  (1)  and 
Mohammed  Zahoor  Ali  Khan  v.  yiusaamat  Thahooranee  Rutta 
Koer  (2).    Although,   as  the  learned  Judge  says,   no  proposal 

was  made  for  amending  the  form  of  the  sait,  we  think  he  mighty 
(i)  11  Moore's  I.  A.,  7.  (2)  lb.  468. 
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187S       upon  the  plaint  a^  it  then  was,  have  framed  iaQaea.for  the  par- 

B*  M.  NivTv  pose  of  ditermining  what  should  be  allowed  for  the  maitttaoanea 

aiNi  Dau     q^^  expenses,  if  the  plaintiff  should  be  found  to  be  entitled  to 

^AMANLAc   them,  and  that  this  should  have  been  done  instead  of  tbe  suit 

being  dismissed.    No  leave  being  reserved  to  bring  a  freah  sniti 

the  effect  of  the  dismissal  is  to  bar  the  right   of  the  plwitiffj 

which  is  too  great  a  penalty  for  a  mistake  in  the  form  of  the 

suit.    We  think  the  suit  should  be  remanded  for  rcntrial,  fresh 

issues  being  framed  in  accordance  with  this  judgment ;  and  that 

4ihe  parties  shonld  bear  their  own  costs  of  this  appeal. 


Dorr 


Case  remanded* 


Attorney  for  the  plaintiff:  Mr.  Hart. 


Attorneys  for  the  defendant,  Chandra  Mohan  Sur :  Messrs. 
^haae  and  Bose. 


Jun^5&  6       ^ff ore  Sir  Bieh»rd  Ooueh,  Kt,  Chief  Jusiice,  and   Hr.  Juitice  Markby 
^^  Ik  thr  600B8  OF  RA2i  CHANDRA  DAS,  Diciasxd. 


OouH  Fees'  Act  (Tin  of  18*70),  8ched,l,cl.  11— LeUers  of  AdministraHon, 
Fee  payable  for^Debts  due  hy  Deceased — Letters  limited  to  coUeot  Bents. 

The  fee  payable  for  letters  of  adminifltratien,  nnder  Act  YTI  of  1870,  Sched.  I, 
d.  11,  is  to  be  oalcalated  on  the  amount  or  valneof  the  property  inVespect  of 
which  the  letters  are  songht,  wi£hoat  dodncting  therefrom  the  debts  dae  by  the 
deceased. 

Where  letters  are  granted  limited  for  the  pnrpose  of  collecting  the  rent  of  m 
Qiotuae,  the  duty  is  to  be  assessed  on  the  ralue  of  the  lionse. 

'Case  referred  by  Mr.  Belchambers,  the  Taxing  Officer,  to 
*tlie  final  decision  of  the  Chief  Justice  of  the  High  Court  under 
-s.  6  of  the  Court  Pees'  Act,  1870  :— 

'*  In  this  case  the  deceased  died  intestate,  leaving  a  widow^ 
tind  two  adnlt  and  three  minor  sods,  and  three  adult  married  and 

■ 

"two  minor  nnmarried  daughters,  and  leaving — 

(1).  A  honsp,  No.  71,  Bentinck  [Street  in  Calcutta,  the 
monthly  rent  of  which  i^  fis.  260,  and  which  is  valued  at 
lis.  20,000. 
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(2).  .  A«botiBe,  No.  28,    Babooram    Seal's    lane  in  Calcutta,        ^S^ 
wUdi  is  oeoapied  as  the    family    dwelling-honae,    bat  whicli  is  Iittbs  oood» 
damatar-propQvtj,   haTing    been   dedioated  by  the  grandfather    ^  ^^^ , 
of  tbe^eeeased  to  the  family  idol.  Dm 

^).  A  gardeQ*-hoase  at  Sarah  in  «the  24-Pergonna8,  valued 
at  Re.  6,000,  and  which  stands  mortgaged  for  R.  7,000  and 
interest. 

(4).    Oatstandinga  and  stock-in-trade  valued  at  Ba.  16,000. 

On  the  other  hand  there  are,  it  is  alleged,  debts  (other  thau 
the  mortgage-debt)  due  by  the  estate,  amounting  to  Bs.  15,000. 

The  widow,  with  the  consent  of  her  adult  sons,  has  obtained 
letterp  of  administration  of  the  property  of  the  deceased,  limited 
for  thepmrpose  of  collecting  the  rent  of  the  house.  No.  71  > 
Bentinek  Street,aDd  the  outstandings  due  to  the  estate,  and 
also  limited  for  the  purpose  of  selling  the  garden-house  at 
Surah,  and  paying  6S  the  mortgage-debt. 

In  filling  :tbe  amonnt  of  the  ad  valorem  fee  chargeable  under 
cl.  11,  fidied.  I  of  the  Court  Fees'  Act,  I  propose  to  ex. 
elude  the  house  in  Babooram  Seal's  Lane  (1),  and  to  deduct 
the' amonnt  doe  on  the  mortgage  of  the  garden-house  at  Surah 
from  the  value  of  the  house. 

The  following  questions  have  been  submitted  on  behalf  of  th& 
wid^fw: — 

Itff.-^Wbether  allowance    should    not   be  made  for  the  debts* 

doe  by  the  estate  ? 

2i«L — Wiiether  the  od  valorem  fee  should  be  charged  on  the* 
mluieaE  the  house  in  Bentiock  Street,  or  on  the  rent  there^ 
oft 

As  to>  the  first  question;  it  has  been  decided  that '  allowance- 
should  be  made  for  a    mortgage-debt — In    the    goods    of  Peter 

(I)  8m  Financial Besolttion  No.  S004,  such,  wills  or   letters  of  administratioa. 

dMbsd  lith  Jnly  187 1 . — "  Iii  the  exercise  relatt  to  property  which  a  deceased  per- 

#f  the  power  vei^ted  ia  him  by  b.  86  of  son  wag  poasesaed  of  or  entitled  to  not 

the  Court  Foes'    Aot  J  870,  the  Gover-  beneficially  bat  as  a  trostee  for  any  otlMt 

nor-General  is  pleased  to  remit  in. the  per8oa>   Ponded  that  this^aeodaeioit 

wlioieof  B^itish^ndlaUhele^olUlgft*  shall  not  extend  tp  oapes  in  whiob-ik 

M/b  «adte  SdqdL  X  Mt  UL  d .  the  tmatee  has  the  powef  of  appointing  jop 

aaid  Act  in  respect    of  probate  of  wills  otherwise  conferring  a  beneficial  interest. 

•V  letters  of  administration  ia  so  far  as  in  the  said  property." 


"2  BENGAL  LAW  REPORTS.  [VOL.  IX. 

^^       Innes,  daoeased  (I) ;  but  that  decisba  does  not  applj  to  mj  otlier 

In  THE  oooM  kind  of  debt    In  England  debts    dne  by  an  estate  are  iaofaidsMi 

Chandra    ^  ^^  amonnt  on  whioh  probate   dnty  is  charged,  bnt  a  c^tfnnd 

1>A0        may  be  afterwards  obtained  inrespeot  of  debts  which  haFebeen 

actually  paid  on  proof  of  payment   thereof.    This    is  ^>eciaUy 

lU-oyided  for  by  s.  51  of    55   Geo.    Ill,  c.    184 ;  but  there  is.no 

similar  provision  in  the  Court  Fees'  Act. 

The  second  question  depends  upon  whether  the  house  in  Ben- 
tinck  Street,  or  the  rent  thereof  (to  the  collection  of  whieh  the 
letters  of  administration  are  limited),  is  to  be  oonsidered  aa 
formings  within  the  meaning  of  the  words  in  Sched.  T,  ^'  the 
property  in  respect  of  which  the  probate  or  letters  of  eertiflottle 
shall  be  granted/'  These  words^  it  appears  to  me,  refer  to'pro* 
perty  in  esse  at  the  time  of  the  grant  of  probate  or  letters^ 
administration,  and  not  to  income  to  be  derived  from  property 
infuturo.  In  this  view  the  question  would  resolve  itself  into 
this,  whether  or  not  the  letters  of  administration  granted  in  the 
present  ca^e  are,  in  the  form  in  which  they  nave  been  granted, 
in  respect  of  the  house  itself  f  If  not  in  respect  of  the  honso 
itself  then  no  fee  either  on  the  value  or  the  rent  of  the  house 
would  be  chargeable  under  the  provisions  of  the  Court  Pees* 
Act.  If  it  should  however  be  considered  that  the  rent,  and  not 
the  value  of  the  house^  is  liable  to  the  ad  valorem  iee,  it  WtH  be 
necessary  to  determine  upon  what  amount  of  rent  it  should  be 
charged.  The  amount  of  rent  may  fluctuate,  and  the  house  may 
not  always  be  tenantei.  I o  addition  to  this  the  letters  of  aid- 
ministration,  though  limited  as  to  the  power  conferred  thereby, 
are  unlimited  as  regards  the  period  of  duration.  It  is,  therefore, 
impossible  to  say  how  long  the  rent  may  be  received  thereunder. 
Contingencies,  as  the  death  of  the  administratrix,  or  the  parti- 
tion of  the  property,  &c.,  may  at  any  time  put  an  end  to  the 
letters  of  administration.  But  on  the  supposition  that  none 
of  these  oontingencies  will.arise,  and  that  the  minor  sons  will  all 
live  to  attain  their  full  age,  it  may  be  expected  that  the  sons 
wtU,  on  the  youngest  of  them  attaining  his  full  age,  take  pos- 
session of  the  house.  Under  the  circumstances  the  proper  coursa 

(1)8B.  L.B.,App.,43. 


) 


VOL.  IX.]  HIGH  COURT.  33 

1S72 


probably  wonld  be  to  charge  the  ad  valorem  fee  cm  the  aggregate 

attmmfe  of  rent  calcatated  up  to  the  day  oq  which  the  joungeat  l^  thbooods 

son  will  attain  his  fall  age.''  Chamdka 


Thd  AdvocaU'-Oeneral  (Offg.),  on  behalf  of  Government^  sub- 
mitted that,  as  to  the  Bentinck  Street  house,  the  fee  was  pay- 
able on  the  value  of  the  house.  The  Court  Fees'  Act  contains 
no  provision  for  an  allowanoe  in  respect  of  debts  due  by  the 
estate.  The  words  used  are  *'  the  amount  or  value  of  the  pro- 
perty,'' whereas  in  the  liDglish  jict  the  words  are  ''^  estate  and 
effecfau"  There  is  no  anbhority  for  the  proposition  laid  down 
in  ftbe  oaaae  of — in  the  goods  <^  Peter  Innea  (1).  With  regard  to 
the  pfBBHses  in  Babooram  Seal's  Lane,  I  need  only  refer  to  th^ 
Remarks  of  Peel,  OiJ.,  in  Sib  Chwnder  Doss  v.  8tb  Kissen 
Bonmrfee  (2)  as  to  their  being  a  benificial  residue  in  the  nature 
of  BTeralfcing  trust  for  the  endower  and  his  heirs ;  but  the  letters 
hmg  limited  to  the  house  in  Bentinck  Street^  it  will  be  unneces. 

terj  to  enter  upon  this  point. 


Mr.  PhiUvpe  for  the  widow  contended  that  the  debts  ought 
to  hp  dednoted.  The  justice  of  snch  a  deduction  is  recognised 
in  England ;  the  Indian  Act,  it  is  true,  contains  no  express  re- 
cognition ;  but  s.  38  of  the  English  Act  55  Oeo.  Ill,  o«  184, 
provides  that  probates  or  letters  of  administration  shall  not  be 
granted  without  an  affidavit  that  the  estate  and  effects  of  the 
deoeaaed  *'  without  deducting  anything  on  account  of  the  debts 
dne  and  owing^^ro^the  deceased  are  under  the  value  of  a  certain 
aooi  to  be  therein  Specified,"  which  seems  to  show  that  the  Legis. 
laiiice  thought  it  necessary  to  expressly  exclude  dedoction  of 
debts  in  the  affidavit  upon  which  the  assessment  is  based.  Then 
in  «•  40  provision  is  made  for  a  refund  in  case  of  too  high  a  statnp 
dntjr  being  paid.  The  words  ''  amoont  or  value''  are  ambigil- 
ons^  but  the  more  natural  oonstmction  of  ^^  value"  in  die.  net 
valne  after  dedneting  debil^,  and  the  case  of  In  O^e  goQd$  of 
Peter  Itmea   (1)  sapports  thiis  oonstmction.    (Couch,  C.J^—- The 

(I)  8  B.  L.  R.|  Anp..  43*  (2)  1  BouL,  70. 


Das. 
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1878  •      debts  Are  not   charged  oq  any  particolar  pprtiop  pf  tbe.nf ^j^}« 

Is  TffB  GOOD*  '^ba  administrator  is  boaad  <k>  pay  tbem  .oat  of  the  ea^lie  F^if^- 

of^Ram.     comes  to  his  hands.     If  the  debts  are  not  ded^aiiedf  ibfia»  i^  ^e 

Das.        case  of  an  insolvent  estate^  the  only  efiEect  vroold   be  to  diminish 

the  fund  available  for  orediter^^  which  the  LegislAtor/ei  oas  Oi9V«r 

» 

have  intended.  As  to  the  hopse,  what  the  admmislirajbri^  ao* 
quires  by  virtue  of  tbe  letters  ia  the  right  to  receive  the  r^nts;  ai^ 
caanot  deal  with  the  house  itself  in.  any  way.  ^aph  ri^ht.  cai^ 
perhaps  hardly  be  termed  property^  and.  at  any  rate^  as  it  is  a 
right  which  may  be  put  an  end  to  at  any  raoment  by  the  peraoa 
entitled  taking  out  genreal  letters  of  adminLsftrationi^  it  i»a  rigbt^ 
inea|>erble  of  valuation,  and  therefore  no  duty  is  payable*  Oa  tba 
limited  administration  tbe  fee  mxist  he  either  pn  the  wbpla<pi:<r* 
pert^  of  tbe  intestate,  or  on  the  portion  which  cornea  injko  feW 
hands  of  the  administrator,  and  oat  of  which  be  oau  paj  tho 
fee.  If  it  is  to  be  calculated  on  the  whole  property^tbaa. hie 
might  have  to  pay  more  than  the  teaets  which  will  come  to  jbitf 
hands,  which  is  in  violation  of  tbe  principal  that  an  administiA" 
tor  cannot  be  called  upon  to  pay  except  out  of  assets ;  for 
instance,  an  administration  for  the  purpose  of  making  an  assign- 
ment, or  of  carrying  on  prooeedtnga  in  Chancery)  se^'I  WiUiatns 
on  Executors,  497,  40&j  would  involve,  on  that  prinoifial,  fi4y* 
mont  of  duty  on  the  whole  estate,  although  ao  assatH  wliatislver 
might  come  to  the  admii/istrator  's  bitida. 

Tho  Advocati-Oenerai  {OSg,}  ia  reply. 

Ocmm,  CJ.**-The  first  question  which  has  been  rafeiirod  tK> 
US  is  whether,  in  estimating '  the  amount  of  tbe  oci  ig^lo${em  fea^ 
any  allowanee  is  to  be  made  for  the  debts  dae  by  tba  estate. 
Now  f  he  weeds  in  the  scfaedale  are:>-^''If  tbe  amockntor  Yabia 
of  (the  pro^Hiy  in  respect  of  'which  the  probate  off  lerttetB  of  oern 
tricate  shall  l>o  granted  asneadsi  obe  tfaoosaltid  iriofieeai'^  Tha 
lettoi^'irtre^  -  ^matei  in  respect  of  the  *  pl^opertjF^  of  the  dskiei^eclai 
althdagh  it  mdky  'hava  to  be  appliQd  k>)tlie.payte€6it'  of .dobts^- 
It  Is-nOt'  lefai  tbe  property,  of  the  deoeaAidy  becaiDse,  instead  oE 
being  given  as  legacies,,  it  is  to  applied  to  paying  debts.  It  is 
in  order  that  the  propert^f  may  be  collected  by  the  adaiiniatrator 
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QHd  80   applied  that  letters  of  admimstration  are  necessary.       '^73 
It  ip  impossible  to    read   the    words  as  meaning  the  amonnt  or  In  ths  eooD 
value  afler  dedootiDg  tbe  debts  due  by  the  deceased.    What     chahdba 
faab  been  done  in  England  leads  to  the  same  conclusion.       The       ^^ 
words  in  the  schednle  of  the    English    Act   are   not    precisely 
the  same  as  the  words  in  this  Act,    bnt    they    are  substantially 
the  8ame>  "estate  or  effects  of  the  deceased/'  with  the  addition 
of  tbe  exception  which  has  been  introduced  here  by  the  Finan- 
cial Resolntion  mentioned  in  the  reference.      It  was  considered 
necessary  to  make  an  express    provision    in    the    English  Act 
for    a    return   of   duty  in  respect  of  a  portion  of  the  property 
which  is  applied  towards  the    payment    of    debts.       It  may  be 
thought  to  be  a  hardship  that  in  this  country  that  should  not 
be  allowed.      It  might  be  better  that  it  should.       The  matter 
may  have  been  in  the  contemplation  of  the  Legislature  in  India 
when  this    Act    was   passed,    and  the    Legislature  may  have 

thought  it  was  not  proper  to  allow  a  deduction  on  account 
ti  debts,  or  it  may  foe  that  the  matter  was  not  thought 
of  at  aM.  We  have  nothing  to  do  with  that.  We  are  not  to 
make  the  law  but  to  put  a  construction  upon  the  language 
which  the  Legislature  has  used,  and  we  think  the  fee  must  be 
paid  in  respect  of  the  value  of  the  property,  without  deducting 
the  amount  of  the  debts  to  be  paid  out  of  it. 

Tbe  second  question  is,  whether  the  ad  valorem  fee  should  be 
charg^  on  tbe  value  of  the  house  in  Bentinck  Street,  or  on  the 
vent  of  it  ?  Mr.  Phillips  was  obliged  to  admit  that  the  duty 
must  be  paid  either  on  the  value  of  the  house,  or  on  nothing 
at  alt  The  parties  may  obtain  letters  of  administration,  and 
liave  the  benefit  of  them  for  the  purpose  of  receiving  the  rent 
for  »Q  indefinite  number  of  years  (for  there  is  nothing  to  pre- 
vent that),  and  not  pay  any  duty  at  all.  That  almost  shows 
that  such  a  view  of  the  Act  is  wrong.  The  letters  of  adminis- 
tration are  granted  in  respect  of  the  house  and  of  the  property 
in  it,  but  they  are  limited  to'  the  particular  purpose  of  receiving 
the  rent.  The  administrator  is  precluded  from  dealing  with  the 
property  in  any  other  way  than  simply  to  receive  the  rent;  still 
the  administration  is  in  respect  of  the  property.  To  say  that 
the  right  to  receive  the  rents  is  to  be  considered  as  property 
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1872       in  respect  of   whieh   there   is  to  be  adminiBtrfttioti  is  abdord* 


TDK  GOODS  T^  ^K^^  ^  receive  the  rent  is  moidenUd  to  the  property  m 
or  Bam     the  hoase.      We  think  the  right  way  to  assess  the  duty  is  to 
^  Dai.       take  the  yalae  of  the  house^  aad  upon  that  the  ad  valorem  fee 
ought  to  be  paid. 

Gbvernment  Solicitor :  Mr.  ChauntfelL 

Attorneys  for  the  administriz  :  Messrs.  Beeby  and  RiMer* 


[APPELLATE  CRIMINAL.] 


Before  Sir  Richa/rd  Oouch,   Kt.,  Chief  Jniiice,  Mr.  Jasltce    L.  8.  Jackionf 

and  Mr.  Justice  Macpher$on» 

QUEEN  17.  AMtE  KHAN  and  othebs  (Atpellakts),* 
1871 
Dec.  21.      JwiBdidiKm-ActXI of  1857— -As*  XFIIo/1862,«.  A^Wagmg  War  o^eiitwi 

""  ilie^m-Ahetment'-'PencA  Code  (Act  XLV  0/I86O),  «.  121**-Co<l0  0/ 

CrimiiiaX  Procedure  {Act  XXV  of  [861)^8.  2S—Warrant  qf  Arreet  under 
Beg.  HI  o/lSl^—t^jfect  aivl  Weight  qf  Evidence. 

• 

Where  the  pHsoner  was  charged  with  having,  at  Caloatta,  abetted  the  waging  of 
war  against  the  Qaeen,  and  was  tried  at  the  Sessions  Oottrt  of  Fatna,  it  Was  held 
that  the  Court  of  Sossions  ai  Patna  bad  jorisdiction  to  try  him,  beoanse  ha  was  a 
member  of  a  oonspircoy,  other  members  of  which  had  done  acts  within  the  district 
of  Patna  in  pursoanoe  of  the  original  concerted  plan,  and  with  reference  to  the 
common  object.  The  Court  of  Patna  had  jurisdiction  also,  beoanse  the  prisoner 
had  sent  money  from  Calcutta  to  Tatna  by  hnndis,  and,  until  that  money  re^hed 
its  destination)  the  sending  continaed  on  the  part  of  the  prisoner. 

The  6overner*QeneraI)  in  issuing  a  warrant  of  oommitment  under  Regulation  III 
of  18I8«  does  not  in  any  way  act  judicially  or  as  a  Court  of  Justice,  nor  Sshe  to  bo 
considered  as  having  adjudicated  that  the  person,  placed  under  personal  restraint^ 
had  been  guilty  of  some  specific  oltenoe.  The  proceeding  is  not  in  the  nature  of 
a  conviction  of  the  person  |*laced  nnder  restraint,  therefore  the  person  so  placed 
under  restoaiot  cannot,  in  any  future  proceeding  taken  against  him,  plead  that  he 
has  been  already  tried,  convicted,  and  punisHed. 

Letters,  &c.,  found  in  a  man's  house  after  his  arrest,  are  admissible  in  evidence, 

if  their  previous  existence  lias  been  proved. 

^Criminal  Appeal,  No.  522  of  1871,  from  the  order  of  the  Sessions  Judge  of 
Patna,  dated  the  26th  July  1871. 
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Pir  Mahomed,  Amir  Khan,    Hashmaiad  Khan,    Mobarok  Ali, W71 

Tobatnk    A]i,  Haji  Din  Mahomed,  and  Aminaddin,  were,  on  the      Qveeii 
27th  March  1871,  committed  by  the    Officiating   Magistrate  of  j^^^^'^^^^ 
Patna  to  take  their  trial  at    a  special  sessions    to  be  held  on  the 
Ist  May  1871. 

The  Officiating  Magistrate  drew  np  thirteen  different  charges 
against  the  prisoners  with  different  heads  or  counts  : — 

The  first  was  against  Pir  Mahomed :  that  he>  in  or  about  the  yeat^ 
18^2,1863,  1864,  and  1865,  and  also  in  or  about  the  years  I866»  1867 
1868,  and  1869,  at  Dinapore,  abetted  the  waging  of  war  aod  attempted 
to  wage  war  againsb  the  Queen,  and  thereby  committed  o£Eences  punish* 
able  under  s.  121  of  the  Indian  Penal  Code. 

The  second  was  against  Amir  Khan,  Hashmadad  Khan,  and  Mobaruk 
Ali :  that  thajy,  ia  or  about  the  year  1867,  at  Patna,  abetted  the  wagmg 
of  war  and  attempted  to  wage  war  against  the  Queen,  and  thereby  com- 
mitted offences  punishable  under  e.  121  of  the  Penal  Code. 

The  third  was  against  Pir  Mahomed  and  Mobaruk  Ali :  that  they,  in 
or  about  the  year  1867,  at  Diuapore,  abetted  the  waging  of  war  and 
attempted  to  wage  war  agabist  the  Queen,  and  thereby  committed 
offences  punishable  under  s.  121  of  tbe  Penal  Code. 

The  fourth  against  Amir  Khan  alone,  under  fourteen  different  headst 
charged  that  he,  in  or  after  the  month  of  May  1861,  in  or  about 
the  year  1862,  in  or  about  the  year  1863,  in  or  about  the  year  1864,  in 
or  about  the  year  1S66,  in  or  about  the  year  1869,  at  Calcutta,  abetted 
the  waging  of  war  and  attempted  to  wage  war  against  the  Queen, 
and  thereby  committed  offences  punishable  under  s.  ifil  of  the  Penal 
Code. 

The  fifth  was  against  Hashmadad  Khan :  that  he  in  or  after  the 
month  of  May  1661,  in  Calcutta,  and  in  or  about  the  years  1862,  1863, 
1864^  and  1867,  at  Patna,  abetted  the  waging  of  war  and  attempted 
to  wage  war  against  the  Queen,  and  thereby  committed  offences  panish- 
able  under  s.  121  of  the  Penal  Code. 

The  sixth  was  against  Mobaruk  Ali :  that  he  in  or  about  the  years 
1863,1864,1865,1866,  1867,  and  1868,  at  Patna,  and  in  or  about  the 
years  1864, 1866,  and  1869,  at  Delhi,  abetted  the  waging  of  war  against 
the  Queen,  and  thereby  committed  offences  punishable  under  s.  121  of 
the  Penal  Code. 

The  seventh  was  against  Tobaruk  Ali :  that  he,  in  or  about  the  years 
1864, 1865, 1866,  1867,     aud  186S,  at    Dolbi,      abetted  the      waging     of 
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1871        war  against  thd  Qveeoi  and  therebj  committed  offeooes  panishable  under 

^  8.  121  of  the  Penal  Code. 

Qdbsn 

1'.  The  eighth  was  against   Tobaruk  AH    and  Aminaddin  :    that    they,  ia 

Amir  Khav,  ^^^  aboat  the  years  1866  and  1867,  at  Delhi,  abetted  the  waging  of  war, 
and  attempted  to  wage  war  against  the  Queen,  and  thereby  committed 
offences  punishable  under  s.  121  of  the  Penal  Code. 

The  ninth  was  against  Aminaddin  :  that  he,  in  or  about  the  years  1882, 
1883, 1864, 1865, 1866,  1867,  and  1863,  at  Delhi,  abetted  the  waging  of 
war  against  the  Queen,  and  thereby  committed  ofEecces  punishable  under 
9,  1^  of  the  Penal  Code. 

The  tenth  was  against  Haji  Din  Mahomed  :  that  he  in  or  about  fhe 
years  1862. 1863,  1864,  1865,  1866,  1867  and  1868,  at  Bawul  Pindee, 
abetted  the  waging  of  war  against  the  Queen,  and  thereby  committed 
offences  punishable  under  s.  121  of  the  Penal  Code. 

The  eleventh  and  twelfth  were  against  Haji  Din  Mahomed  and  Pir 
Mahomed  :  that  they,  in  or  about  the  year  1866,  at  Dinapore,  abetted  the 
waging  of  war,  and  attempted  to  wage  war  against  the  Queen,  and  there* 
hy  committed  offeaoss  punishable  under  s.  121  of  the  Penal  Code. 

The  thirteenth  was  against  Tobaruk  Ali :  that  he,  in  or  about  the  year 
1 863,  at  TJmballa,  waged  war,  abetted  the  waging  of  war,  and  attempted 
to  wage  war  against  the  Queen,  and  thereby  committed  offences  punish. 
4bble  under  s.  121  of  the  Penal  Oode ;  and  that  he  at  Mulka  prepared  to 
>wage  war,  with  the  intention  of  either  waging  war  jdr  being  prepared  to 
rwage  war  a^inst  the  Queen,  and  thereby  committed  an  offence  punish* 
.able  under  s.  122  of  the  Penal  Code. 

The      charge  against  Amir      Khan    was  amended      by    tlie 
Sessions  Jadge    at  the  trial.     In  the  first  two    counts    he    was 
charged  with  hairing,  daring  or  about  the   month   of  September 
1861^  at  Calcutta^    abetted  the  waging  of  war^    or  attempted   to 
•wage  war  against  the  Queen,  and  thereby  having  committed  an 
offence    punishable    under  s.  1    of  Act    XI  of    1857    (1),    and 
within  the  cognizance  of  the  Court  of  Session.     In  ten  succeed- 
ing counts    he  was   chargred  with    having,  during  or    about  the 
month  of  May  1862,  during    or  about  the    month  of  September 
or  October    1 803,  during    the  months   of    January,    February, 
March,  or  April    1864,  on  or    about  the  13th    June    1866,    and 
•during  or  about  the  month  of  July  1869,  at  Calcutta,  abetted  the 
waging  of  war,  or  attempted    to  wage  war    against   the  Queen, 

(1)  Sue  Act  XVll    of  186i,  s.  1. 
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and    having    thereby .  committed    offences    punishable    under '^71 

8.  121  of  the  Penal  Code,    and   within    the    cognizance  of  the      QtrEsv 
Court  of  Session.  Amir^hak^ 

Amir  Khan  had  been  arrested  in  Calcutta,  on  the  10th  July 
1869,  under  a  warrafit  of  the  Governor-General  in  Council^ 
issued  under  the  provisions  of  Regulation  III  of  1818.  He  was 
kept  in  confinement  at  various  places  till  the  20th  of  Janu- 
ary 1871*  when  he  was  released,  and  again  arrested' under  a 
warrant  of  the  Officiating  Magistrate  of  Patna,  dated*  the  4th 
January  1871.  Under  that  warrant  he  was  removed  to  Patna, 
and  there  put  upon  his  trial  with  the  other  prisoners,  who  had 
likewise  been  imprisoned  under  the  provisions  of  Regulation  lit 
of  18)  8. 

The  prosecution  attempted  to  make  out  the  charge  ef  conspi* 
racy  against  Amir  Khan  by  proving  (among  others)  the  following 
facts,  by  the  evidence  of  accomplices  :: — ^That  the  North-Wesb 
frontier   of    India   has    been    in   a    state  of  warfare  since  the 
year    1827,    when    Syad    Ahmed,    at    the    head' of  a*  body  of 
fianatics,  fought  with  the   Sikhs  ;  that  fighting  has  been  going 
en  down  to  the  present)    day    under    various    leaders,  and  has- 
for  many  years  past  been  directed  against  the  British  Govern-p 
Bient,  between  whose  troops  and    the  fanatics  there  have  beeui 
several  fights ;  that  these  fanatics  receive  support  by  voliintary 
eontributions  of  money,,  and  recruits  come  to  them,  from;  several; 
places    in    Bbngal ;    that    the    money    from.  Bengal  is  sent,  by 
Bundi&   or    in    cash,,   in   the.  first  instance  to  Patna>  whence  it 
IB  forwairded  to  tl^e  frontier ;    that    at   Patna    the    movements 
of  the-  conspiracy  were  directed  by  Pyaz  Ali,  Yahiya  AH,  and 
Harhat    Hossein^   who   were    said  to  be  the  chief  agents  of  the 
malcontents ;    that    Amir    Khan    was  a  disciple  of  the  leading 
fanatic,    and    at    one    time    entertained  jehadis  at  his  house  in 
Patna ;    that    ^mir  Khan    was    in    the    habit    of  living  at  his 
house  in  Pabna  with  his  family,. except  when  became  to  Calcutta 
on  account  of  his  business  ;  that  he  attended  a  musjid  at  Pataa, 
where   jehad  was    regularly    preached ;    that    he  directed    his 
trading  agent.  Amir  Khan  of  Pubna,  to  collect  zakat^  and  that 
kis  agent   did   collect    sums    of  money,  and  that.be  s^tnt  tb9ff» 
moneys  to   Tahiya   Alij    the  bead  of  the  conapirai^y  at  Pikto>> 
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1871  and  Ahroadulla,  of  Saduttpore,  who  acknowledged  the  receipt  of 
g(j,i«  them  ;  that  one  Kazi  Mian  Jan,  an  inhabitant  of  Comarcolly, 
^*  Zilla  Pnbna,  was  concerned  in  the  conspiracy,  and  that  he  was 
one  of  the  agents  for  the  collection  and  transmission  of  money 
for  jehad  purposes ;  that  one  Daimulla,  a  disciple  of  Kazi  Mian 
Jan,  paid  Mian  Jan  tehat  and  fitra  every  year,  and  on  one 
occasion  took  Ra.  200  (Rs.  125,  his  own  money,  and  Rs.  75 
given  to  him  by  Kazi  Mian  Jan)  by  Mian  Jan's  order,  and  made 
it  over  to  Amir  Khan  of  Pubna  ;  that  Kazi  Mian  Jan's  house 
was  searched  by  Nabakrishna  Qhose  of  the  Bengal  Police  some* 

time  in  February  1864»  and  among  the  vast  mass  of  correspond- 
ence found  there,  were  three  leSters  which  purported  to  havo 
come  from  Amir  Khan,  the  prisoner,  to  Kazi  Mian  Jan,  and, 
accordingly/   Nabakrishna    proceeded    to    Calcutta  with  Kazi 

Mian    Jan    and    his   brother  Kazi  Murad ;    that  he  there  met 

Major  Parsons,  District  Superintendent  of  Police  of  Umballa, 

and  these  two,  with  others,  proceeded  to  Amir  Khan's  place  of 

business,  and  from  what  passed  there.  Amir  Khan  was  arrested  ; 

that  these  letters  were  explained   to  Amir  Khan,  and  he  waa 

asked  if  he  wrote  them,  and  was  called  upon  to  show  the  entries 

in  his  books  of  the  transactions  mentioned  in  them  ;  that  Amir 

Khan  pointed  to  one  of  his  munshis,  Mosahib  Ali,  as  having 

written  the  letters,  and  being  able  to  show  the  accounts ;  that 

Mosahib  Ali  admitted  having  written  the  letters,  and  said  he 

wrote  them  by  his  master's  orders,  and  pointed  out  the  entries  ; 

that  a  sum  of  Rs.  200  was  received  by  Yahia  AH  and  Pyaz 

Ali,  through  Asad  Ali,  the  son-in-law  of  Amir  Khan,  the  receipt 

of  which  was  announced  to  Kazi  Mian  Jan  as  purporting  to  be 

on  account  of  the  balance  of  the  price  of  books,  the  same  term 

as  was  used  in  the  letter  NIA  from  Amir  Khan  to  Mian  Jan. 

It  was  contended   by    the    prosecution    that  this  term  signified 

money  for  the  support  ot  jehad,  and  that   other  fi  titious  names 

were  used  in  the  account  books  of  Amir  Khan*    These  letters 

were  marked  LI,  MIA,  and  NIA,  and  were  as  follows  :— 

(Translation  of  Exhibit  LI.) 

Mt  dxah  Shsikh  SAHiB,-«After  compliments  and  wishes  for  a 
happy  mterview,  which  is  the  sole  object  of  my  heart,  be  it  known 
to  you   that,  thanks  to  God,  I  am  all  right  up  to  the  present  time 
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throQgh  God*s  favor,  and  I  pray  to  him  every  moment  for  your  good         1871 
health.     Your   kind  note  containing   (your)   happy    news,  and  asking       qJJ^^^JJ 
about  the  transmission  of    a   hundi  for  Azimabad  to  Hatkhola,  came  v. 

to  hand  by  post,  and  I  learned  the  contents  thereof.  My  friend,  AmibKhan. 
whatever  sum  of  money  you  wish  to  send  to  Azimabad^  you  can 
lodge  at  the  firm  of  Am'r  Khan  Sahib  in  Naz'rpore,  Fubna,  and 
in  lieu  thereof  get  a  hundi  dr^wn  out  in  favor  of  {ha  nam)  Zarawar 
Khan,  and  send  it  in  to  Azimabad,  or  you  can  send  it  to  me,  and  I  will 
forward  it  from  here  to  Zarawar  Khan  Sahib.  If  this  cannot  be  donct 
get  a  hundi  drawn  out  on  the  mahajana  (or  the  banker)  of  Hatkhola, 
and  send  it  to  me.  On  receipt  of  the  hundi  I  shall  realize  the  amount 
and  remit  it  to  Zarawar  Khao  Sahib  at  Azimabad.  Best  assured. 
Dated  8th  Zikadi  1278  (8th  May  1862),  Thui-sday,  from  Calcutta. 

(Translation  of  Exhibit  M 1,) 

(Envelope.) 
God  willing,  this  envelope  having  reached   Oomaroolly.  should  reach 
the  Klian  Shaib  (who  is  kind  to  his  friends)  Kazi  Abdulla  Khan,     alias, 
Mian  Jan.    May  God  increase  his  favor. 

ComarcoUy,  dated  the  3rd  Zilhigga  1278  Hijra.  (2nd  June  1862.) 

From  Amir  Khan»  Calcutta. 

Post  markfrM}alcatta»  2nd  June  1862.    Jeesore,  3rd  Jnae  1862« 
Oomarcolly,  4th  June  1862. 

Bearing  1  anna. 
iTransktion  of  Exhibit  MIA.) 

Mt  dear  Kh4N  Sahtb,—> After  compliments  and  wishes  for  a  happy 
interview,  which  is  the  chief  object  of  friends,  T  have  to  inform  you 
tiiat  your  letter,  with  two  hundis  for  Ra.  125,  written  by  Amir  Khan 
oi  Pubna,  on  account  of  the  sale  of  books,  oame  to  hand  by  post,  and 
I  was  thereby  highly  obliged.  My  friefid  I  have  seat  the  said  amount 
to  Azimabad  throi^h  {matfai)  Zarawar  KhaA  Sahib.  .  Rest  assored  by 
all  means . 

I  ooodnde  wi^h  best  wish^. 

(Translation  of  Exhibit  Nl«) 

(Envelope.) 

God  willing,  this  envelope  having  reached  the  MoonsifiTs  Court  at 
Oomarcolly,  should  reach  my  friend  Kaai  Abdul  Bahman  Sahib, 
Ac,  &o* 

Gomarcolly  Moonsiffs  Court. 

From  Amir  Khan,  Calcutta. 
Dated  the  8th  Eubiool-owal  1978   Hijra  (4th  S^ptemb^r.  1861 ) 
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1871  Bearing. 

QoEBR  Post  marks— Calcatta.    Gomarcolly,  17th  September. 

V. 

Amir  Khak.  (T.  anslaticm  of  Exhibit  N  1  A.) 

Mt  dkar  K.\zi  Sahif,  &c.  ^„— After  compliments  and  wisheff- 
for  a  happy  interview,  which  are  more  than  I  can  spealc  and  write,. 
I  have  to  state  that,  thanks  to  God,  the  news  of  this  place  is  all 
right,  and  I  aways  pray  to  him  for  your  good  health..  Tonr  kind 
letter  containing  (your)  happy  news,  with  a  hondi  for  Bs.  800  on 
account  of  the  sale  of  books  for  transmission  to-  Azimabad,  dated 
the  3rd  Rubi-ool«owal,  came  to  hand  by  post  nnd'er  »  registered 
cover,  and  I  fally  learned  the  contents.  May  yon  be  ever  so  kind 
and  live  well  and  in  good  health.  As  yoic  hare  sent  a  hundi,  I, 
have  given  credit  for  it  in  the  Azimabad  account;  God  willing  I  shall, 
as  desired  by  you,  write  about  the  remittance  to  Asimabad.  Best 
assured  by  all  means.  Two  days  before  I  had  the  pleasure  to  receive 
from  you  a  kind  note,  dated  the  2nd  Bubi-oolnowaT,  This  I  write  for 
your  information. 

Dated  the  8th  Bubi-ool-owal  1268  Hiira  (14th  September  1861); 

At  the  trial  Mir  Mahomed  and  Hadramdad  Khan  were  ac«- 
quitted  and  released.  As  to  Amir  iChaa,  the  SiBsgions  Judge>. 
differing  from  three  of  the  four  asseasorSi  loomd  him  gailty  on 
the  first  head  of  the  amended  charge,  and  sentenced  him  to* 
transportation  for  life  and  to  forfeiture  of  all  bis  property. .  The* 
Judge,  differiDg^  from  three  of  the  assessors,  also  found  Amir 
£han  guilty  on  the  third  head  of  the  amended  charge  (1) ;  but 
the  Court  did  not  pass  any  separate  sentence^,  as  ha  had  been 
ahready  sentenoed  on  the  first  head  of  the  charge.  The  other 
prisoners,  MobamI:  ATi,  Tobaruk  AH,  Haji  Din  Mahomed,  and 
Amiruddin  were  also  convicted,  and  sentenced  to  tramsportation 
for  life,  and  forfeiture  of  all  their  property. 

The  prisoners  appealed  to  the  High  Court.  The  appeal  of 
Amir  Khan  was  beard  separately. 

•<1)  The  firBt  and  third  heads  of  the  the  Conrt  of  Seaaioni.    3rd,— That  he, 

amended  charge  were  as  follows : —  during  or  about  the  month  of  May  1862 

Ist—Tliathcdiiringoraboattfaft month  A.  D*.  ftt  Oalcnttai,  abatted  the  waging 

of  Sept.    1861  A.  D.  at  Caloatta,  abet-  of  war  against  the  Qaeen,  and  that   he 

ted  the  waging  of  war  against  the  Qneenj  has.thereby  committed  an  offence  punish* 

and  that  he  has  thereby  committed  an  able  under  s.    121  of  the  Indian  Penal 

offence  punishable  under  s.  1  of  Act  XI  Oode,  and  within  the  cognizance  of  thfr 

of  1857»  md  within  the  cognizanoe^  vf  Court  of  SessioiiA 
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Mr.  AnateyMii  Mr.  Ingram  for  Amir  Khan.  ^^^^ 

QUBEN 

The   Advocale- General  and  the    (offg.)    Standing  Counsel  for  t;. 

the  Crown.  A>.«Kha,. 

Mr.  Ans'tey. — There  is  no  direct  evidence  except  that  of 
accomplices  nncorroborated.  Confessions  extorted  are  no  evi- 
dence. This  rale  is  not  peculiar  to  English  law.  There  is  no 
difference  in  th'h  respect  between  confessions  oat  of  Coart  and 
those  made  in  t/onrt. 

The  only  overt  act  relied  upon  against  Amir  Khan  was 
committed  in  Calontta,  if  anywhere.  This  is  a  vital  objection, 
nyt  xmB  of  form.  The  trial  took  place  at  Patna.  in  conse^ 
qnence  of  an  opinion  expressed  by  two  Judges  of  this  Court 
Fhear  and  Macpherson,  JJ.,  that  one  of  the  acts  took  placa 
'ont  of  Calcutta.  Amir  Khai^  was  in  Calcutta*  but  was  seized 
and  taken  away  to  Patna;  He  was  entitled  to  be  tried,  by  a 
jury  and  a  Judge  of  this  Court,  and  to  be  heard  on  all  the 
tsbarges  under  the  law  ohtaining  in  Calcutta.  Every  act  done 
at  Patna  could  at  best  be  an  abetment  of  the  original  offence> 
t^e.,  the  waging  of  war.  The  charges  of  actual  conspiracy 
were  abandoned.  W^at  he  has  been  convicted  of.  are  acts 
done  by  him  only,  and  nqt  for  acts  of  conspiracy. 

The  second  objection  may  be  expressed  in  the  maxim  neniQ 
debet  bispuniri.  The  Grovernment  had  two  courses  open  to  them, 
the  one  under,  Regulation  III  of  1818,  and  the  other  an  ordinary 
prosecution  under  the  Penal  Code.  The  Government  elected 
the  fordier.  They  thought  fit  for  two  years  to  proceed  unlbc 
this  Regulation,  and  not  under  the  Penal  Code.  During  the 
whole  of  that  time  they  kept  Amir  Khan  in  imprisonment. 
On  appeal  befojne  Phear  and  Alarkby,  J  J.,  from  the  order  ot 
Norman,  J.,  refusing  a  writ  of  habeas  corpus   (1),  Phear,   J., 

said  of  the  GovernorrGeneraP^  warrant ; — "  It  is  equally 
clear  tha^t  the  warrant  is  not  a  warrant  of  arrest.  It  is  a 
warrant  of  commitment^  reciting  that  which  is  by  virtue  of 
the  Uegtflation  eqaivalent  to  a  conviction"  (2).  If  it  was  equi- 
valent to  a  conviction,  the  maxim  nemo  debet  bispuniri  applies. 

(I)  In  the  matter  oj  Amir  Khan,  6  B.  L.  R.,  392.  (2)  l\,  468. 
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1871  The  appellant  was  entitled  to  plead  autrefois  convict.  It  was 
qdkkv  ^  evidence  before  Mr.  Priosep  that  Amir  Khan  had' been 
V-  arrested^  and  had  undergone  his  punishment  for  certain  offences ; 
'  that  he  had  been  discharged ;  and  that  he  had  been  re-arrested 
upon  charges  relating  to  acts  committed  between  the  years  1861 
and  1867.  It  is  not  pretended  that  he  committed  any  offence 
between  the  arrest  on  the  10th  July  1869,  under  the  warrant  of 
the  Governor-Grdneral;  and  his  being  put  in  jeopardy  before  the 
Officiating  Magistrate  of  Patna.  The  proceeding  under  Regula- 
tion III  of  1818  is  similar  to  a  proceeding  by  a  Bill  of  Pains 
and  Penalties  as  in  the  case  of  Bishop  Atterbury  (1). 
The  Acts  of  of  Parliament,  9  G<k>.  I.,  co.  15,  16,  and  17, 
were  passed  in  consequence  of  the  opinion  stated  in  that  case. 
The  objection  was  taken  on  the  part  of  the  noble  Lord  that 
there  would  be  injustice  if  Parliament  gave  judgment  and 
passed  a  Bill 'of  Pains  and  Penalties,  and  yet  such  judgmenb 
could  not  be  pleaded  as  autrefois  convict  or  acquit  in  the  ordi* 
nary  Courts  of  Justice  (2).  Phear,  J.«  correctly  describes  the 
warrant  under  which  Amir  Ehan  was  arrested.  In  fact,  the 
Oovernment  elected  their  own  remedy.  The  prisoner  is  entitled 
to  plead  autrefois  convict,  and  on  his  behalf  I  tender  now  the 
plea  which  was  rejected  by  the  Sessions  Judge. 

A  third  preliminary  objection,  which  is  a  formal  one,  is  that 
the  Magistrate  issued  a  warrant  without  any  endence  before  him. 
He  had  no  jarisdiction  even  if  Jbhe  offence  was  committed  out 
of  Calcutta,  for  the  depositions  were  not  taken  before  the  5th 
c^  January  1871,  whereas  the  warrant,  which  was  issued  upon 
themi  was  dated  the  4th  January,  t.  a.,  the  day  proceeding  that 
on  which  the  depositions  were  taken. 

(1)  16  How.  8e«  Tr.,  823.  ipeoiei  of  treason,  and  particmlar  overt 

(S)  At  p.  615.^"  It  IB  a  rale  both  in  acts  of  such   treason  ehonld  be  alleged, 

law  and  reason  that  Tiemo  bispuniri  debet  as  baying  arms,  and  listing  men  for  the 

pro  eodem  ddidOf  and  yet  that  may  Pretender,  and  the  overt  acts  should  be 

happen  to  be  the  Bishop's  ease.    For  the  proved  by  two  witnesses,  he  might  be 

charge  in  the  bill  is  general  { intending  condemned  and  eKOoated  tar  it.    For  he 

to  raise  a  rebellion,  and  holding  treason-  coold  not  plead  this   bill  in  bar  to  snch 

able  correspondence  in  order  to  bring  in  indictment ;    becaose    the    hidictment 

foreign  forces ;  bat  there  is  no  particular  would   not  bo  for  the  same  f aots,  there 

fact  charged  upon  him.      Now,  if  he  being  no  piurticalar  ones  charged  in  the 

should   bo   indicted  for  either  of  those  bill." 
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The  genuineness  of  the  letters  produced  is  denied.  They  were  ^871 
not  marked  when  taken^  as  stated^  at  Amir  Khan's  house  after  Qurn 
his  arrest  by  the  detectives^  who  have  taken  the  place  of  the 
former  goindas  (spies) .  Thus,  a  necessary  link  in  the  chain 
wholly  fails.  The  trover  of  th&letters  did  not  take  place^  ex  con," 
ceasis,  until  after  Amir  Khan's  arrest.  The  house  was  vacant 
at  the  time*  and,  what  was  worse^  in  the  possession  of  the  detect- 
ives. Letters  so  found  ought  not  to  be  received  in  evidence. 
They  were  proved  by  the  evidence  of  witnesses  who  had  been 
under  detention  and  restraint  for  months  and  years.  One  of  the 
witnesses  says: — *'  I  was  arrested  at  Hazara,  and  confined  for 
ten  months  in  the  Abbotabad  jail.  I  am  not  now  under  guard* 
I  iras  when  I  gave  evidence  before  the  Magistrate,  but  i^ter 
that  thegnard  was  removed.''  Before  the  Magistrate  he  said  :— 
'^  I  am  still  under  pahra  (guard;.  I  am  now  living  in  a  com- 
pound. I  don't  know  whose  compound  it  is.  Mr.  Beily  lives 
in  the  house.  There  are  constables  always  on  pahra  over 
us.  There  are  four  constables  over  i^s  ;  they  watch  us.  There 
are  about  100  of  us  altogether."  Yet  Mr.  Beily  was  not  called 
to  say  whether  the  witnesses  were  in  a  state  of  terror  or  not; 
The  prisoners  were  deprived  of  his  cross-examination,  and  thus 
have  been  prejudiced  in  their  trial. 

The  Magistrate  ought  to  have  tendered  a  pardon  to  the  accom. 
plices  in  open  Court  under  s.  209  of  the  Criminal  procedure  Code  : 
s.  203  says  : — "Except  as  provided  in  s.  209,  no  influence,  by 
means  of  any  promise  or  threat  or  ^erwi^e,  shall  be  used  to 
the  accused  person  to  induce  him  to  disclose  or  withhold  any 
matter  within  his  knowledge." 

In  cases  of  treason  land  waging  of  war  against  the  sovereign, 
no  room  for  conjecture  must  be  left ;  everything  must  be  certain 
and  clearly  proved.  In  Eleg,  v.  Bamardiston  (1),  it  is  said 
that  no  man  shall  be  put  in  ^eril  of  his  life  on  the  forced  con- 
struction of  language  or  letters.  In  Bishop  Atterbury^s  Case  {2)j 
Sir  Gonstantine  Phipps  contended  that  inuendoes,  which  make 
criminal  letters  and  documents  not  otherwise  criminal^  are  not 

(1)  9  How.  St.  Tr.,  1333.  (2)  16  How.  St.  Tr ,  323. 

•      9 
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18^1  allowed.  In  Reg.  ».  Cfoshy  (1),  alaa  referred  (o  in  IBkhop 
QvBKn  Atterhwty'a  Owe^  (8),  Holt,  C.  J.  says :— "  Were  these  papers  over 
A  \  BO  treasQQablei  they  are  addressed  to  none,  tiiough  the  Frendt 
king  be  mentioned  in  them,  and  that  the  indictment  supposes 
them  to  be  oontrived  for  to  invite  him  over,'^  althongti  th^ 
evidence  was  not  ssfflcient  for  such  a  supposition,  and  therefora 
no  presumption  could  be  supplied.  The  detectives  imagined  a 
cypher,  but  they  could  net  discover  a  key,  although  they  hava 
been  in  possession  of  the  books  and  letters  for  years.  Milk 
may  mean  gunpowder,  Mr,  Prinsep,  in  accepting  the  key  of  tha 
cypher,  has  done  that  which  cannot  be  dct^e.  It  has  taken  the 
prosecution  eight  years  to  get  up  the  case  from  these  letters  and 
books  taken  in  1864.  The  witnesses  who  pretend  to  expl^im 
•the  correct  meaning  of  certain  words  and  expressions  are  men 
who  have  either  been  convicted  of,  or  have  confessed  to,  takaig 
part  in  disloyal  practices. 

In  the  charges  the  dates  were  not  specified  as  prescribed  ia 
i^he  Code  of  Criminal  Pro9edure. 

Xetters  and  books  have  been  proved  by  oral  evidence,  without 
:an  dSort  to  produce  them.  In  one  case  the  witness  says  :— '*  I 
'tore  up1;he  letter  I  received  immediately,  and  my  answer  I  have 
not  been  able  to  see.'^    Tet  he  is  allowed  to  speak  to  the  contents* 

A  witness  (Mobaruk  Ali)  was  allowed  to  say  ih^t  jehad  was 
■preached  out  of  a  book,  which  was  not  produced,  and  no  notice 
was  served  upon  any  one  to  produce  it,  and  it  is  not  shown 
that  Amir  Khan  was  presRit.  The  question,  "  what  were  the 
•contents  of  the  book  T^  though  objected  to,  was  allowed  by  the 
^  Judge  to  be  put. 

^0  plot  is  shown  to  exist.  The  only  evidence  is  that  of  ap- 
provers. Besides  those  approvers,  no  other  person  is  shqwA 
^to  have  been  party  or  privy  to  the  alleged  plot. 

Suppose  the  evidence  was  not  'only  admissible  Iw,  untainted, 
it  does  not  establish  a  connection  between  orthodox  Sunnis 
-and  the  Puritans  or  reformers,  the  Wahabis,  Amir  Khaa 
lias  been  to  Mecca.  Zekat  B,tid  jehad  are  the  two  words  used 
by  tbe  Magistrate  and  by  the  Judge.      Amir   Khan    is  shown 

(1)  12  How.  St.  Tr.,  1291.  (2)  16  How,  St.Tr.,508. 
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iA  hftte  beott  a  charitable  man.     His  accounts  show  it.    If  zekai       ^^^ 
18  g^Ven  at  the  same  time  that  jehad  is  going  on^  it  mast  be  for      Qitssn 
the  jehad'     Such  is  the  reasoning   employed  •    In  Mahomedau    .      ^ 
times  all  these  gifts  were  collected  in  one  place^  which  was  called 
*'  bytalmaL'^     (Beads  who  are   the  objects  of  charity  from  the 
Hedaya^  Yol.  I,  p.  53.^  Zekat  had  fallen  into  disuse  ;  the  gre^t 
labor  of  the  Arab^  Abdal  Wahab^  ISO  years  ago,  was  to  restore^ 
the  zekat.    In  Bombay,  in  the  case  of   The  Queen  v.    Agha 
Khan  (1)«  Arnold  J*,  in   1866^  held  that  the  collection  of  zekat, 
although  enjoined  by  the  Mahomedah  religion,  gave  no  cause  ot 
action  that  a  Court  of   Justice  could   enforce.    He  recognized 
tbe  legality  and  the  levy  of  zekat  under  spiritual   compulsion.. 
{Beads  Sale's   Koran,   c.   2,  p.  2S  ;  c.  22,  pp^  277-278,  as  to 
the  duty  of  taking   up   arms  against  unbelievers.     See  also 
e.   10,  p.   174.    Having  said   all  this    of  idolators,.  he  speaks 
ef  the  Christians  in  a    note  to    c.   6,   p.  115.)     What   jehad 
is  no  one  can  tell.     Its  literal  meaning  is  '^  endeavor.**   It  may    . 
be  an  endeavor  to  effect  a   supremacy  by  a  military  '^orce,  if 
the  interpretation   wished  to  be  put  upon  it  by  somo  is  ac- 

eepted.  Suppose  the  term  jehad  is  applicable  to  a  military 
enterprise,  it  is  equally  applicable  to  the  endeavt>r  to  ex*' 
tend  the  If  ahomedan  faith  in  the  time  of  profound'est  poat^e  by 
means  of  the  most  peaceful  methods.  'Amir  Khan-  i&as  suffered* 
great  hardship  froib^  the^  perverted  views  put  forwavd,  in  the 
Asipe  of  articles  and  criticism8>.oni  the  subject  of  the^  dnt^  of  the 
Uahomedans  to>  wage  m^t  against  the  ruling*  pawers.  The^ 
appellant  has  to  cope  with  the  prejudices  thus  raised  a^rain^t 
hink»'  It  is  asserted  that  the  preaching  or  waging*  oijehad 
ttiust  be  either  strife  or  IsTanv^  and  that  jehad'  in  either  case  is 
ttiaking  wa<^  against  the  ruling  powers.  It  is  not  se..  There 
IS  a  third  class  or  condition  of  things  under  which  the  preaching 
ef^/m<i> means* nonsuch  thing,  and  that  is  in  a  land  o£  security.. 
Biritish  India  is  not  dar-cbb-harb.  The  ^kb  country  would  be- 
dar^at^hofh  w&en  it  was  under  the  Sikhs,  because  the  Maheme^ 
dan  religion  was  ke'pt  under  stibjection  by  the  violenoef  and 
iyranjaical  rule  of  the  governing  powers.    This  iQ^ar-aUammk,  o* 

■  » 

(1)  Unreported 
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^^^       the  place  of  securifcy.    Abdnlla  Kowidi,  a  witnesSi  aaye— •'  oaf 

QussN      jehad  was  against  the  Sikhs  and  kajira   (infidels)."     When  the 

AmisKhiit.  Si^^B  passed  under  the  British  rale^  the  British  stepped  in  to 

protect  the   Sikhs,  their   new  subjects,  so  the  jehadis  fought 

against  the  British ;  bnt  it  is  clear  that  they  were  not  treated  as 

rebels^  but  as  prisoners  of  war. 

Mr.  Ingram  on  the]same  side. — In  thiscase  seven  prisoners  were 
tried  at  the  same  time,  on  thirteen  different  charges^for  acts  done 
by  them  separately  in  different  parts  of  India,  and  supported  by 
different  evidence,  no  common  object  or  design  having  been 
alleged  or  proved.  The  charges  are  £ssimilar.  Tobarnk 
Ali  is  charges  with  waging  war  against  the  Queen  in  a  foreign 
country,  and  it  is  not  proved  that  he  is  a  British  subject ;  others 
with  having  abetted  the  waging  of  war  at  Patna  ;  others  again  ^ 
with  having  abetted  it  at  Calcutta.  It  was  impossible  for  any 
man  to  keep  in  memory  the  direct  line  of  evidence  against  any 
one  of  the  prisoners.  Where  evidence  was  adduced  that  would 
have  been  objected  to  as  to  one  man,  it  was  received  because  ib 
was  good  evidence  against  another.  We  could  have  examined 
some  of  the  prisoners  as  our  witnesses ;  but  as  they  were  all 
put  upon  their  trial  at  the  same  time,  we  were  deprived  o£ 
the advantagia  of  their  evidence  (I). 

All  the  acts  that  made  up  the  offence  said  to  have  been  com- 
mitted by  Amir  Khan,  were  committed  at  Calcutta.  In  the 
first  charge,  as  to  which  a  verdict  of  not  guilty  was  entered^  ha 
was  charged  with  abetting  and  attempting  to  wage  war  at  Flatna. 
The  second  charge  consisted  of  seven  different  acts  put  in  the 
different  forms  of  abetting  the  waging  of  war  and  the  attempting 
to  wage  war,  and  all  were  laid  as  having  been  committed  at 
Calcutta.  The  rule  of  English  law  making  conspiracies  triable 
in  any  county  where  any  overt  act,  in  fnrtUeranoe  of  the  con- 
spiraoy,  is  proved  to  have  been  done  therefore  did  not  apply.  If 
crime  is  local  according  to  the  rule  of  practice  in  English  law,  it 
is  still  more  so  in  this  country,  where  special  provision  is  made 
for  the  trial  of  offences  in  the  district  in  which  the  offence  is 
committed,  and  under  a  code  that  is  complete  in  itself.    By  s.  26 

(i;  See  The  Queen  v.  Paym  L.  B.,  1  0.  C.  B.,  Z4». 
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of  the  Criminal   Procedure  Code,  it  is    provided  thaf,    ''  except        1^71 
where  otherwise  expressly    provided  by  this    Act,    every  offence      Qdkcji 
shall  be  enquired  into    and  determined  in  the  district  or  division    ^     ^v 
of  a  district  in  which  the  offence  was  committe  J ;  ^'  and  s,  27  pro- 
vides that, ''  when  a  person  shall  be  accused  of  the  commission  of 
any  offence  by  reason  of    anything  which  has  been  done,  and  of 
any  consequence  which  has  ehsued,  such  offence  may  be  enquired 
into  or  determined  in  any  district  or  division  of  a  district  in  which 
any  such  thing  shall  have  been   done,  or  any  such    consequence 
ehall  have  ensued  ;  '^  and  s.    28  says  :— ''  The    abetment   of    an 
offence»  wherever  such   abetment  shall  have  taken  place,  may  be 
enquired  into  or  determined    in  any   district,  or  division  of  a  dis- 
trict, in    which  the    offence  abetted    may  be    enquired    into  or 
determined    by  any  Court    which  has  jurisdiction    to    try  such 
oSencej  as  if  the  abetment  had  been  committed  at  the  same  place 
at  which  the  offence    abetted  was  wholly    or  partly  committed  ; 
or  the  abetment  may  be  enquired    into  or  determined  m  any  dis- 
trict or  division  of  a  district  within  which  the  abettor    has  done 
anything  for   abetting  the  commission    of  such  offence.''    As  to 
the    acts  charged   against  him  as    having    been   done  in    1 863 
1864,  1866,  and  1869,    in  furtherance   of  an  alleged  conspiracy, 
he  waa  found  not  guilty  by    Mr.  Prinsep.    The    substance    of 
the  charge  against  him  now  is  that  he  sent  K?.  2000  and  Bs.  125 
by  means    of   hnndis  to    conspirators,    with    a    knowledge    of 
the  purposes    for  which  the    money  was  wanted.  The  defence  is 
that   these  hundis    were  an  account  of  commercial  transactions, 
and  Amir   Khan's  books    bear  this  out.    The  evidence    begins 
with  acts  that   occurred    34  years  ago.    The    proceedings  wer  e 
opened   by    the  reading   of  a  notice.    There  was    no    opening 
speech  or  statement  of  facts  which    the  prosecution  intended  to 
put  forward  and  prove.    We  laboured  under  great  disadvantage 
in  not  knowing  what  case  we  were  called  upon  to  meet,  or  within 
what  period  the  charges  were  to  be  limited    until  the  close  of  the 
prosecution. 

A  notice  was  served  on  the  accused  on  the  23rd  January  1871i 
when  the  trial  had  already  proceeded  three  days.  The  notice 
was  to  produce  before  the  Magistrate,  on  the  22iid  January  1871, 
books  and  two  letters  dated  prior  to  1859.    This  notice  was  not 
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1871  sufficient  for  thd  final  trial.  The  letters  aod  book  mentioned 
QuBBN  in  the  notice  had  been  in  the  poesesaion  of  the  prosecution  for 
Amie'khah  several  years.  The  existence  of  these  letters  was  only,  proved 
by  the  evidence  of  the  convicted  felon  Mahomed  Shafi,  who 
was  allowed  to  give  secondary  evidence  of  their  contents^ 
The  object  of  the  notice  was  to  enable  the  procieoation  to  giva 
oral  evidence  of  the  book  and  of  the  letters*  * 

The  amended  charges  all  relate  to  acts  said  to  have  bdeo 
committed  at  Calcutta.  The  fifessions  Court  ot  Patna  had  no 
jurisdiction  to  try  Amir  Khan.  The  warrant  was  issued  by 
the-  Magistrate  before  any  of  the  depo«tions  Were  taken* 
[  CouCH^  C.  J. — The  case  came  properlj^  before  the  Patna 
Goart^  as  the  charge  prepared  by  the  Committing  Magistrate  em- 
braced acts  committed  at  Patna,  as  welt  as  in  Catcutta.  Tom 
do  not  say  that  the  Magistrate  bad  not  the  power  to  commit.  It 
is  not  nec^sary  to  show  the  entire  regularity  of  the  proceedings 
before  the  Magistrate.  You  might  have  applied  to  this  Court 
to  send  for  the  record  and  make  the  requisite  order  :  you  Cannok' 
*  now  object  to  the  proceedings  before  Mr.  Prinsep.]  The  learned 
Counsel  then  proceeded  to  discuss  the  merits  of  the  case  and 
the  evidence. 

The  Advocale^Oenerat  for  the  Crown. — ^The  <5ase  is  one  thifet 
rests  upon  evidence  alone.  The  theory  put  forward  by  the^ 
defence,  that  these  himdi  transactions  were  commercial  transac- 
tions on  account  of  the  sale  of  books^  is  absurd;  because  it  is 
proved  that  there  were  no  book  transactions  brtween  the  parties. 
The  theory  that  the  letters  were  forgeries  is  destroyed  l^  what 
was  said  by  Amir  Khan  and  Sfosahib  Ali  in  Major  Parsons'^ 
presence. 

The  Advocate-Getieral  proceeded  to  read  the  evidence  as 
to  acts  prior  to  the  year  1861.  [Mr.  Anstey  objected  to  this 
evidence  being  gone  into.]  The  evidence  has  been  gone  into* 
fully  on  the  other  side.  I  read  this  to  show  the  acts  during^ 
the  period  covered  by  the  charge,  i.  e.  the  years  1861  and 
1862  ;  to  understand  them  we  must  see  the  history  of  the  ca^e 
and  the  antecedent   facts ;  I   also  read  it  on    the  ground  that> 
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aliihoiigfc   tHe   Jadge   has   acquitted    tlie   prisoner  (I  am  not       ^^1 
opening  these  charges),    yet    the    evidence   of   these  witnessog      QvEEtt 
can    be*  looked    at,    because    the    Judge^  while  not  di3beli6v<>  a^-jj.^ 
ing  it,    rejected    it   becanse    it  was  not  corroborated  ;  yet  that 
evidenoe  will  be  a  corroboratioa  o{,   and  would  have  a  bearing 
on^  the  two  charges  on  which  the  prisoner  has  been  foand  guilty. 
£Mr.  A^tey, -^Tktkt  cannot  be  done ;    there    is  no  appeal  on  an 
Acquittal.      We  went  into  that  evidence  only  to  show  the  con- 
tradiotiona    between    the   witaesaes    and  the  strong  objections 
which  existed  te  the  whole^  and  the  utter  untrustworthiness  of 
the    evidence   tm  « the    other   charges.      ConcR^     C«J.-t~ The 

evidence  is  admissible  to  explain^  particularly  when  the  offence 
charged  is  a  conspiracy.] 

Three  prelimiimry  objections  were  taken  :  the  first,  that  the 
warraats  bore  date  the  day  before  the  depositions  were  taken^ 
has  already  been  disposed  of ;  the  other  two  were  the  removal 
of  Amir  Khan  from  the  jurisdiction  of  the  High  Court,  and 
the  plea  of  AvJ^refois  ixmmcL  To  notice  the  second  first, 
tile  act  of  the  Governor-General,  in  arresting  and  imprisoning 
Amir  Khan  uuder  the  powers  vested  in  him  by  Regula- 
tion III  of  1818,  was  in  no  sense  a  judicial  proceeding. 
Phear  J,'s  remarks  (1)  are  misunderstood.  The  word  ''deter- 
mined'' in  that  Regulation,  in  the  conneoiion  in  which  it  is 
found,  means  simply  resolved,  and  not  that  a  questic  n  being  raised 
between  the  Crown  and  the  prisoner,  the  Governor-General  in 
Council  has  come  to  a  judicial  determination  on  the  point.  The 
procedure  under  Regulation  III  is  purely  ex  parte  and  executive 
ia  its  nature,  and  in  no  sense  can  it  be  said  that  a  decision  on 
the  merits  of  the  case  has  been  given  under  that  Regulation. 
Phear  J.  only  says  that  the  warrant  is  a  warrant  of  commit-  - 
ment,  reciting  that  which  is,  by  virtue  of  the  Regulation, 
equivalent  to  a  conviction.  The  act  was  a  proceeding  in  the 
interests  of  the  StatA.  The  preamble  to  the  Regnlatipn 
explains  the  nature  of  the  proceeding.  {Mr.  Anstey. — There 
is  no  mistake  about  Phear  J/s  meaning.  At  page  476  of  the 
Report,  he  says,  after  referring  to  Act  XXXIV  of  1850,  and 

(I)  In  the  matter  of  Amir  KhaUf  6  B.  L.  K.,  450,  at  p.  468. 
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1871       Act  III  of  1858  :— ''The  real  effect  of  these  Acts  ib  that  tliey 
~^^      create  and  make  lawful  a  new  cause  of  imprisonment,  and  con- 
«•         stitute  the   Govemor-GeDeral  in  Council  a  Court,  endowed  with 
AuiR  KHAN.  ^^^  j^^^^^^  discretion  to  adjudicate  such  a  cause,  and  with  piower 
to  imprison  therefore  during  pleasure,*'  which.  Lord  Coke  says, 
means    imprisonment    for    life.      ''It  may,  inde^,  betaken  in 
effect  that  on  the  present  occasion  the  High  Court  has  enqnired 
into  the  legality  of  Amir  Khan'simprisonment,  and  has  ascertained 
that   he   is  imprisoned  under  a  conviction  and  commitment  of 
a  competent  tribunal,  the  warrant  of  which  oonriotion  and  com- 
mitment  is  good  on  the  lace  of  it.'*]       Th*  preamble  has  the 
words  "with  a  view  to  ulterior  proceedings.**      l_OotCH,  C.  J. — 
Was  the  pomt  argued  at  the  bar  whether  the  Governor-General 
actiog  under  that  Regulation  is  a  Court  ?]       No,   the  question 
was  not  argued  by  me.      I  only  argued  that  no  appeal  lies  from 
a  refusal  of  a  writ  of  habeas  corpus.      It    certainly    was    not 
my  [argument  before  Norman,  J.       [Couch,  C.  J.— The  diffi- 
culty is  that  the  law  was    laid    down    in  this  very  man's  case.] 
Norman  J,    based  his    judgment    on    very    different  grounds. 
There    is     no    reason  for    saying   that    Markby    J.    agreed 
with     Phear   J.     further     than     in    dismissing   the   appeal. 
Phear  J.   made    those    remarks   on    appeal.      The    case  was 
not,  in  its    nature,  an    appealable  matter.      I  urged  this,  but 
the  Court  gave    no    decision    upon    that  point.     If  one  Judge 
refused  a  habeas  corpus,  another  Judge  might  have  granted  it 
Phear    J.    dismissed    the    appeal    on    grounds    of    his    own. 
It  can  hardly  be  said  that  it  was  the  opinion  of  the  Court  tiiat 
the  Governor-General  in   Council  was  empowered  to  pass  judg- 
ment and  sentence,  and  that  those  proceedings  might  be  pleaded 
in  bar  of    a    trial    under    the    usual  procedure.     If  Phear  J/» 
judgment  does  decide  what  it  is  said    to    lay  down,  I  maintain 
it  is  not  good  law.      There  is  nothing  in  the  Regulation  in  the 
nature  of  a  judicial  enquiry.^     The  preamble  and  the  whole 
Regulation    show  th^t  it  is  a    statutory    power   given   to    the 
Qovernor-General    in    Council    to    imprison  persons  without  a 
judicial    enquiry    when    it    is    dangerous    to  the  State  to  let 
them  be    at    large.      That  Regulation  is  more  in  the  nature  of 
a  permanent   Statute  for  the  suspension  of  the  Habeas  Corpus 
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A«i  wheDorer  ibe  etigeaom  <il   the  State  in    tiid  juclgmeiit  of       1^71 
tii9  Q€(Tet%iar*GeoBt9l  in   GoaBcU  may   so  require.    Tke     same     qnm^ 
fldgkt   nofW   be   effected  by  the    GoVemor-*G'dneiral  alone  in  thd  a^m  kha 
fbtmoCa  ptoolaaatioii   under  tiie  Coancils    Act  for  a   period  of 
ebt  moaths. 

As  to  tbe  qaestiott  of  the  prisoner's  removal  from  Oal<mttd, 
and  the  |arisdiotioa  of  the  Patna  Conrt,  what  peculiar  right 
had  Amir  Ekaa  to  be  tried  in  Caloatta  f  There  was  no  birth- 
i^f^,  bttt  only  tbe  right  ot  residence.  Under  the  statntes  6i 
l^lliam  III  and  Anne  (1),  no  evidence  can  be  girea  in  eases  of 
treason  of  Aets  that  tmnspired  mora  than  three  yeare  before 
tmi.  The  Fkmal  Oode  iatrodaees  a  new  law  by  s.  121.  There 
is  fifl^  littitatioa  in  Calcutta  or  elsewhere.  The  offence  is  the 
s&me,  and  tha  punishment  is  the  same,  whether  the  trial  takes 
piaee  in  Ciiloatta  or  Patna.  How,  then,  was  Amir  Kbaoi 
prejmdioed  f  The  Boglish  law  does  not  apply  in  Calcutta^  He  ia 
a  native  el  Patna^  where  his  family  have  always  resided,  except 
da  twet  oecasions*  He  goes  and  lives;  there  himself  whenever  h» 
business  allows  hiuL    Calcutta  is  only  a   temporary  residenee  to 

saob  men  engagadin  trade.  He  was  charged  with  Crimea 
oomaaitted  at  Patna  and  Calcutta.  It  is  trac  in  tbe  result  the 
only  overt  acta  f  ocmd  as  proved  were  oommitted  at  Calcutta^  but 
idltfaa*  other  charges  were  pending  against  him  then.  The 
oeddsation  waS'  that  he  was  a  member  of  a  conspiracy  at  Patna* 
These  ohai^s  were  afterwards  amended  by  the  Sessions^  Jvdgeu 
(Goucw,  C.  J.-^The  offence  is  under  the  Penal  Code^  and  must 
he  tried  by  the  GHminal  Procedure  Codid.  We  cannot  decider 
according  to  the  EngKeh  law  of  conspiracy.  The  crime  here 
amounts  to  an  abetment  of.conspiracy.  How  was  the  charge- 
framed  7}  {Bead9  the  charges.)  The  prisoner  was  found  guilty 
under  the  first  and  third  heads  of  the  amended  charge.  Under  the^ 
first,  under  Act  XI  of  1857,  he  would  be  liable  for  certain  acts  of 
abetment  of  the  conspiracy.  Under  the  other,  the  third  hefiid  of 
cbitrge,  he  would  upon  the  evidence  come  under  tbe  definition  o0 
abetment  contamed  in  the  Penal  Code,  s.  107.  It  really  amounts 
anbstantially  to  a  charge  of    conspiracy  to  wage  war  against  the 

(1)  7  &  8  Wn).   Ill,  c.  3,  s.  5  ;  and  7  Anne,  c.  21. 
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^^^       Qttoen  with   others^  known  or   unknown,  which  was  alterwudfl 
QuBiH      abetted^  by  different    o^ert  acts,  at   different  timee  and  plaostf* 
JiMi&kaiM    ^^  ^^  *  treason  of  which  the  f  oens  was  at    Patna,  where  aU  the 
principal  acts  look  place,  and  were  Amir  Khan  wn&pc#perly  tried 
for  sach  acts.  If  he  was  not  properly  tried  there,  the  QoYemmwt 
'would  hare  to  institute  numerous  prosecutions  all  over  the  conn- 
try  for  the    same   conspiracy.     In  Queen  ▼•  Nelaon   &    Brand, 
the  Lord  Chief  Justice    in  his  charge  to  the  grand  jury  does  not 
lay  down^'as  a  general  proposition  of  law,  that  a  man  has  a  right 
to  be  tried  in  the  place  where   he  is  arrested  ;  but  that  it  wonld 
be  an    arbitrary  and    unwarrantable  oxecoise  of    authority    to 
remove  a  person  from  a  place  where  he  was  arrested  and    might 
be  tried,  to  another  jurisdiction  where  he  might  equally  be  tried, 
if  such  were  done  for  the    purpose  of  getting    the  trial  before  a 
Judge    who  was   known  to  be   more  likely  to  conrict,  or    who- 
•on  conviction  was  likely  to  pass  a    more    severe    sentenoe  (1). 
These  remarks    are  not  at    all    applicable    to    this  case.    But 
he  does  not  impugn  the    general  proposition  of  law   that  a  trial 
may  take  place   anywhere  where  overt  acts   have   taken  place. 
There  is  no   suggestion  that  Mr.    Prinsep  was  a  severe   Judge, 
or  a   Judge,  who  was    likely    to    convict;      but  mpon    other- 
grounds   the    prisoner  objected    to  being    tried  at    Patoa*    la 
the    case  of   The  King  v.    Brieac  {2),    it  was  decided    that  an 
information  at  common  law  for    a  conspiracy   betweoi  the   €9^ 
tain  and  purser -of  a  man-of-war   for  planning    and  fabricating 
false   vouchers  to  cheat  the    Grown,  (which  planning  and    fab-, 
rication    were   done    upon  the    high  seas),  is    well  triable    ia 
Middlesex,    upon  proof   there   of  the  receipt  by    the  Commis-. 
sioners    of  the  Navy  of  the  false  vouchers  transmitted  thither  by 
one  of  the  conspirators  through  the  medium  of  the  post,  aad  tho 
application  there   by  a  third  person,  a    holder  of    one  of   such 
"vouchers  (a  bill  of  exchange)  for  payment,  which  he  there  received. 
The  application  by  the  holder  for  payment  in  London  w;a8  held  to 
be  an  overt  act,  wnich  gave  jurisdiction  to  the  Courts  in  London* 
There  is  no  doubt  that  a  conspiracy  has  been  proved  at  ]^atna. 


(1)  At  p.  116  of  the  chargQ  to  the  (2)  4  East.,  164. 

Graud  Jury. 
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and  Amir  Khan  has  been  fonnd  to  have  taken  part  in  it    There        1371 
were  a  great  many  men  to  be  tried  for  their  joint  aetion^  and      Qdbbn 
it  was  more  convenient  to  try   them  there  than  here.    There    .     ^^ 
may  be  a  little   hardship,  bnt  it  is  not  illegal.     SabstantiaUy 
and  reaHy,  the  oonspiracy  is  the  offence ;  the  overt  act  is  the 
evidence   of  it  according   to   English  law— ifej^  v.  Best  (1)^ 
Kingr.  Seward  (2),  and  King  v.  Oill  (3). 

I  shall  now  consider  the  provisions  of  the  Criminal  Proce- 
dnre  Code,  with  respect  to  the  offence  of  abetting  nnder  s.  107 
of  the  Penal  Code.  That  section  says:—'*  A  person  abets  the 
doing  of  a  thing,  who  (first)  instigates  any  person  to  do  that 
thing ;  or  (secondly)  engages  with  one  or  more  other  person  or 
jpersons  in  any  conspiracy  for  the  doing  of  that  thing,  if  an  act 
%T  illegal  omission  takes  place  in  pursuance  of  that  conspiracy, 
and  in  order  to  the  doing  of  that  thing ;  or  (thirdly)  intentionally 
aiddy  by  an  act  or  illegal  omission,  the  doing  of  that  thing." 
Under  the  second  and  third  branch,  Amir  E[han  has  been  proper- 
ly found  guilty  of  abettisg.  Even  if  the  case  be  not  treated  as  a 
conspiracy^  it  would  be  aiding  to  do  a  thing,  &c.,  but  I  put  it  under 
tike  second  branch.  The  conspiracy  or  agreement  of  several  per  - 
sons  to  act  together  with  a  common  object  must  be  proved,  before 
evidence  can  be  ghren  of  the  acts  of  any  person  not  in  the  pre* 
801100  of  tiie  prisoner^  It  is  said  in  Bast's  Pleas  of  the  Orown# 
page  96  :*^''  As  it  happens  more  frequently  in  trials  for  this'^ 
(i.  e.,  the  offence  of  high  treason)  '^  than  for  any  other  offence^ 
that  the  acts  of  some  of  the  conspirators,  in  the  absence  of  the 

othersy  are  given  in  evidence  against  them,  it  may  be  worth  a 
more  particular  enquiry  in  what  manner  the  rule-  is  applied^     In 

thi8»  as  in  other  cases  founded  in  conspiracy,  the  conspiracy  or 
agreement  among  several  to  act  together  for  a  particular  end 
must  be  estaUisbed  by  proof,  before  any  evidence  can  be  given 
of  the  acts  of  any  pevson  not  in  the  presence  of  the  prisoner. 
And  this  must,  generally  speaking,  be  done  by  evidence  of  the 
party^  own  acts,  and-  cannot  be  coUeoted  from  the  acts  of 
others,  independent  of  his  own ;  as  by  express  evidence  of  thn^ 

(1 )  2  Ld.  Baym.^  n67.  (3)  2  B.  &  k,,  204. 

(2)  I  X.&K,  70^. 
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^^l  fftofe  of  a  previoaa  oonspivac j  together^  or  of  ^  o^noarfeoi, 
Qr««ii  koowladge  and  approhation  of  eaeh  ofeber'a  act«*  But  i^ 
A  wKsAir  ™*^  ^^  ^  ^^^®  ^y  erideaoe  of  ihid  aots  of  ^  priaooer  and  of 
*  any  other  with  whom  he  is  attempted  to  be  lo  oomi^oted^  ooa* 
ottrring  together  at  the  same  time  and  to  the  same  pufpoee  or 
partioiUar  objeot^'  What  a  oonoarreaoe  there  is  here  hetw^M 
the  letters  of  Amir  Khan  to  Khaja  Mian  Jm  and  those  ot 
Yahia  Ali  to  the  same  man  referring  to  the  pnrpoae  for  which 
the  money  was  transmitted^-— in  both  price  of  books,  ftCn  ftpd 
other  secret  terms  are  used  I  When  the  oonspiraoy  is  astab}ish<* 
^,  all  the  acts  of  the  persons  engaged  in  the  oommom  nnder- 
taking  are  receivable  in  evidencoi  He9  v.  Home  Toak^  (1)> 
Bex  v.  Hardy  (2),  and  King  ?.  Sioad  (3).  In  9,  letter  case  of  fiagu 
Y.  Fro8i  (4)»  the  Chartist  trial  of  1840,  aots  previous  to  the  pri- 
soners' joining  were  allowed  to  be  given  in  evidence.  la  R^0 
v«  Badaile  (5)|  the  same  prinoiple  was  laid  down,  and  thei  doc- 
trine was  carried  very  f ar^  and  a  rale  on  the  groni^td  of  nusdireo- 
tion  was  refnsed.  The  third  head  of  charge  aUo  was  properly 
tried  f^^  Patna,    By  a.  28  of  th^  Qriminal  Proo^orQ  CodCi  tho 

abetiseiit  of  an  offence  may  be  enqnired  into  and  tri^  }>JF  ^ 
Court  whioh  wonld  have  jorisdiotion  to  try  the  ofiEenoe  abetted. 
The  ofMee  here  is  the  conspiracy  at  Bataa*  [Qotoh,  G.Jw^Tbo 
offcmee  is  waging  ol  war.  There  was  no  war  in  Patna*}  li 
wonld  be  abetment  of  an  abetment  which  of  iftiatf  is  an  offenoe. 
tMAOPHBBSoN,  J.-^The  prisoner  is  not  charged  with  that^} 
Trne^  the  diarge  is  not  pat  in  that  speoifio  f ormi  but  oonaidoriog 
that  the  substance  of  the  aoeosatioa  was  conspiracy,  it  nnttera 
little  whether  these  overt  acts  are  treated  as  abstment  ol  tba 
conspireey  or  as  abetment  of  an  abetment  of  that  conepifMy^ 
so  that  ^he  Gonrt  could  give  jadgokont  upon  that.  Altboush 
Iha  entries  of  these  moneys  were  made,  in  GaIoiitfta>  yet  tbej 
oonld  be  enq«ired  into  at  Pataa,  because  the  abetmeiMb  was 
in  Pfe^a  of  an  abetment  of  the  offence  of  waging  war*  It 
eosiesroood  vevy  nes^ly  to  the fSnglisb  li^w«  If  tber^  we  lOQ 
men  to  be  tri(s4  f ^  abattMV  ^^  itriMrioui  w^ys^  ai|d  %t,  diffwottt 

(1)  East's  Pleas  of  the  Crown,  9&  (4)  9  C.  &  P.,  129. 

(2)  lb,,  99.  (5)  1  F.  &  F.,  213. 
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plaoea  wit^h  one  common  design,  they    are  gnUfcy  of  *cte  of  abet-       1871 
meut  of  tbe  principal  o&noe.  Qubem 

I  mnst  call  attention  to  another  part  of  the  case  without  making , .      ^ 
a  distmot  point  of  it,  m.,  the  acquittal  on  several  charges.  These 
M9«itt^  w^e.on  tbe  ground  that   they  were  supported  by  the 
evidence' of  a^oomplioeB  who  were  not  corroborated^  although  the 
Jmdge  bdieived  the  ititoessee*  but  he  thwgbt  he  was  bound  by  tbe 
rale  that  reqnared  oorrobcn^ioii  p{  the  CTidence  of  an  accomplice* 
The  Oonrt  ican  look  into  that  eiBidence  to  see  Amir  Khan's  conneo- 
tioD  with  the  conspiracy  >  and  in    confirmation  of  other  evidence. . 
[OoooHj  C.  J«*-**Boe8   not  that  evidence    require  con'oboration 
beiove  we  look  at  it  ?]  Your  Lordships  .  can  read  it  and  say  whe- 
ther it  isn^^t   sufficient  evidence  on   collateral  points.    Suppose 
tbe  Judge  cautions  the  jury  properly  against  the  danger  of  believ. 
ing  si^h  evidence,  but    notwitbatanding  such  eantion,  the   jury 
btelieve  the  e7ideiice«  they  may  act  upon  it^^  and  their  verdict  can- 
not be  set  ^ide ;  so  if  tbe  Judge  believe  it,  why  may  he  not  act 
upon  it  ?  [Gquchj  C,  J.^^Suppose  that  to  be  so,  we  are  not  bound 
i»  believe,   because  the    Judge  might  have  believed.    We  shall 
r#qvire   eorroboration.  This  is  mevely    a  rule  of   practice  as  to 
what  weight  should  be  given  to    tbe  evidence  of  a^  acCjompUee,} 
The  Judge  has    treated  it  as  a  stringent   rule  of  law  binding  on 
him,  without  allowing  him   to  exercise  his   discretion  as    to  the 
acceptance  or  rejection  of  the  evidence  of  any  partienlar  witness  if 
that  Vfitness  was  not    to  be  depended  on.    He  rejects   evidence 
which   he  evidently  beHeved.  [Couch,   C.  J.-^Do  you  mean  to 
say  that  one  can  act  upon  evidence    not  corroborated,  and  which 
three  assessors  have  disbelieved  tj  Yes,  corroboration  is  notneces-i 
sary.    [Couch,  C^  J. — ^We   should   be    setting  a  bad  example.} 
Supposing  it  to  be  even  a  rule   of  law»  and    not  one    of  practice 
merely,   it  would  not   exclude  the    evidence    as  to   collateral 
matters.  In  The    Queen  v.  Btuhbe  (1),  it  is  laid  down  that ''  it  is 
not  a  rule  of  law  but  of  practice  only  that  a  jury  shall  not  convict 
on  the  unsupported    testimony  of  an  accomplice    Therefore,  if 
a  jury  choose  to  act  on  sttch  evidence  only,  the  conviction  cannot 
be  quashed  as  bad  in  law/'  So  too  in  The  Qtteen  v.  Elahi  Box  [7/), 

(1)  25  L.  J.  Bep.,  M.  C.i  16.  (8)  CeSQ  No.  186  ;  29th  May  1866. 
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1871      it  was  laid  down  that "  a  oonviction  foanded  upon  the  anoorro* 
Qpug^      berated   evidence   of  one  or  more  accomplioes  alone  is  valid  in 
»-         law." 

(After  stating  the  facte  and  oironmstaaoes,  as  already  stated 
to  show  Amir  Khan's  connection  with  the  conspira^^  the 
Advooate-Gbneral  proceeded)  :-*The  letters  in  Reg.  v.  Bamar-- 
ddston  (1)>  were  totally  different  from  the  letters  in  this  case 
They  were  in  plain  ordinary  language,  and  had  a  nataral  mean 
ing  of  their  «wn,  but  it  was  attempted  to  make  them  treason- 
able by  strained  meanings  of  words  and  expressions  employed 
in  them  :  bnt  the  letters  here  were  not  reooneilable  with  any 
natural  meaning,    or  with  any    theory  of  commercial    business, 

and  could  only  be   understood  by   those  who   uaderstood  their 
real  and  secret  meaning. 

Whether  the  trile  doctrine  of  the  Koran  and  the  Mahomedan 
religion  be  to  make  war  against  the  British  Oovernment  or  not, 
does  not  touch  the  question  of  Amir  Khan's  guilt  or  innocence* 
It  is  proved  that  certain  persons  consider  such  war  a  religiooe 
duty,  and  that  fights  have  taken  place  between  them  and  the 
British  troops,  and  Amir  Khan  has  done  aoto  to  abet  such 
waging  of  war. 

Mr*  ilo9%  in  reply.-^ The  evidence  as  to  the  earlier  matters 
being  disbelieved  by  the  Judge,  the  prosecution  is  reduced  to 
the  solitary  case  of  the  three  hundis  which  reste  on  the  most 
dangerous  of  aQ  kinds  of  evidence.  It  seems  to  have  escaped 
the  attention  of  my  learned  friend  that  neither  Nabakrishna 
Ghose  nor  Major  Parsons  was  present  at  the  arrest  of  Kazi 
Mian  Jan,  or  knew  anything  about  his  arrest. 

The  only  evidence  is  that  of  approvers  and  accomplices,  and 
of  these  moreover  some  were  prisoners  and  convicted  f eIons» 
and  many  had  received  rewards  and  remissions  of  parts  of 
their  punishments  from  government.  The  account  books  do 
show  the  sale  of  books  and  also  of  salt,  but  the  persons  to 
whom  those  sales  purported  to  have  been  made,  and  who  ought,, 
in  &iroess  to  the  defendants,  to  have  been  called  by  the  prose- 
cution, were  not  so  called. 

(1)  le  BOW  St.  Tr.  933. 
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The  oonsidenitioQ  of  treason  is  apparently  omitted  from  Qie        ^^^ 
Banal  CSode  from  design.    Abetment  eeems  to  have  been  intended      Quxbv 
to  take  ita  place.    Abetment  has  taken  the  place  of  oonspiracyl   amib  Kbaf 
The  learned  Advooate-General  says  there  may  be  an  Abetment 
o£  an  al^tmenU     Snch  an  interpretation  of  the  law  ought  not 
to  be  allowed^     If  Abetment  of    Abetment    is   allowed^  why 
should,  it  not  be  allowed  to  go  on  from  1861  to  I87I5  and  then 
to  1881j  and  so  on  to  eternity,  generation  after  generation  7 

The  Advooate'Cteneral's  view  of  The  Quean  v.  Slahi  Baa  (1)  is 

imperfect.    The  aoeoniplioe  knows  all  the  secrete  and  facts^  and 

has  only  to  name  persons  to  destroy  them ;  that  is  the  reason 

Lord  Abinger  gave.  Sir  Barnes  Peacock  gave,  and  Mr.  Justice 

Jackaop. gave,  for  discrediting  an  acoompliee.     Here  evidence 

was   giving   under  the    pressure    of    fear    and    under  a  hope. 

This   last  temark   is  applicable    to  nearly   all    the    witneses. 

Confessions   drawn  Iqr    promises  of   favor  are  not  receivable^ 

but  these  were  obtained  by  artifice,  promise,  &c.    It  rests  with 

those  who  bring  such  confessing  into  Court  to    show  that  there 

was  no  influence  exercised  over  the  mind  of  tihe   witness.    The 

Judge  says  the  Code  of  Criminal  Procedure  has  been  violated  ; 

yet  he  has  received  and  given  full  efEect  to  such  evidence.    If 

it  is  a  rule  of  practice,  it  is  a  rale  of  law.     It  is  the  same  thing 

to  a  Judge.^  though   it  may  be  open  to  a  jury  to  act  upon  such 

evidence^    In  this  case  it  is  a  rule  of  law,  and  not  of  practice, 

see  s.    28,  Act  11   of  4855.    That  A.ct  must  be  read  in  pari 

materid  with  the  Penal  Code.    It   was  not  in  the  discretion  of 

the  Judge  to  take  into  consideration  the  evidence  not  corro- 

berated. 

It  appears  from  a  pamphlet  report  of  the  arguments  that 
the  learned  Advocate-General  argued  that  the  sole  j  risdiction 
was  with  the  Governor-General,  and  the  case  was  concluded. 
[The  Adi)ocate'OenercUi'^t  have  said  that  I  did  not  argue  the 
point.  The  argument  did  not  turn  upon  that  question  at  all. 
It  is  a  mistake  in  the  report.] 

Couch,  C.J. — In  this  case  the  appellanf,  Amir  Khan,  has 
been  convicted  by  the  Sessions  Judge  of  Patna  of  the  offence  of 

U)  Case  No.  186  of  1866- 
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1871       abetment  atCftlenttaof  waging  war  against  tlie  Qnedii  in  the 
— "^iZs^ —  7^^  1861,  and  1862  j  tihe  firtt  ohatge  being  laid  as  an  oBefflce 
<^-        nnder  Act  X[  of  1857,  and  the  second  as  an  offence  under 
8. 121  of  the  Penal  Code. 

The  learned  Counsel  for  the  appellant,  Amif  Kan,  took 
three  preliminary  objections  on  his  behalf.  The  third  objection, 
namely,  that  the  proceedings  before  the  Magistrate  who  ooin- 
mitted  the  o«se  for  trial  were  irregular,  in  that  none  of  the 
depositions  were  taken  before  the  aeoosed  persons  were  brought 
before  him  (as  I  understand  the  objection),  was  disposed  of  in 
the  course  of  the  argument.  It  is  clear*  upon  the  decisions  ef 
this  Court,  as  well  as  upon  the  decision  of  the  High  Court  of 
Bombay,  that  such  an  objytion  as  that  ought  not  to  prevait 
and  I  do  not  think  it  necessary  to  say  anything  more  with  regard 

to  it  (1). 

The  first  of  the  remaining  two  objections  was  that  the  Sessions ' 
iCourt  at  Patna  had  no  jurisdiction  to  try  the  accused  for  offences 
which  were  committed  at  Calcutta, 

Now,  by  s.  4,  Act  XVIT  of  1862,  it  is  provided  that,  '•  in  the 
investigation  and  trial  of  oflRwices  committed  before  the  Ist  day 
of  January  1862,  the  Criminal  Courts  of  the  several  grades, 
and  the  Officers  of  Police,  shall,  after  the  passing  of  this  Act, 
be  guided  by  the  provisions  of  the  Code  of  Criminal  Procedure 
60  far  as  the  same  can  be  applied,  wherever  the  said  Code  shall 
be  in  operation  at  the  time  of  such  investigation  or  trial  J  and 
for  the  trial  and  punishment  of  such  o*nces,  such  Court,  shall 
exercise  the  jurisdiction  and  powers  vested  in  them  under  the 
said  Code  of  Criminal  Procedure  :  provided  that  no  person 
convicted  of  any  such  offence  shall  be  liable  to  any  other  punish, 
ment  than  that  to  which  he  would  have  been  liable  had  he  been 
convicted  of  such  offence  before  the  said  Ist  day  of  January 
1862,  and  that  no  such  person,  who  shall  claim  the  same,  shall  be 
deprived  of  any  right  of  appeal  or  reference  to  a  Sndder  Court 
which  he  would  have  enjoyed  had  the  trial  been  held  under  any 
of  the  Regulations  or  Acts  hereby  repealed.*'  These  words, 
which  are  very  extensive,  '•  shall  exercise  the  jurisdiction  and 

(U  See  The  Q  lem  v.  ^^orat/aw  Naik»  5  B.  L.  R ,  660. 
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va«l4  fi^  ^  ^®    S9ieiio«9    iQowt   at   Pafeoia  jurMioMon  to  ^  Qukeh 
tfytkaaocitsed,' Aiair   Khan>'  not    only    £(>V    the  off euoe  which  Ai^utlsiaiif* 


chargb^  to  hi^re  beea.ooq^miittQd  contrary  to  the  provisions 

«  

olthePdiial  Qoole>  hat  also  for  the  offence  under  Act  XI  of 
1857.  In  order  to  see  whether  there  was  jarisdietion^  We  must 
look  to  the  provisions  of  the  Code  of  Crimiiial  Procedure.. 
S.86of  dtab  Gode  provides  that>  ''except  where ,^ther wise 
expressly  provided  by  tk\s  Act^  every  offence  shall  be  enquired 
•nto  and  datermined  in  the  district  in  which  the  offence  W!^^ 
conunitted :  provided  that  nothing  in  this  section  shall  exetnpt< 
Bunopean ;  Britsh  subjects  from  being  tried  and  convicted 
befojre  the  Sapreme  Courts  of  Jndicatnjp  for  offences  committed 
beyendthe  local  limits  of  such  Ooarta.'^  Then  comes  s.  27^  which 
does  not  apply  here  -,  and  the  '  next  section,  which  is  applicable 
to  the. present  ease,  is  s.  28,  which  provides  that ''  the  abetment 
d  ah  offence*  wherever  such  abetment  shall  have  taken  place» 
may  be  enquired  iato  or  determined  in  any  district,  or  division 
o£  a  district,  in  which  the  offence  abetted  may  be  enquired  into 
or  determined  by  any  Court  which  has  jurisdibtioh  to  try  such 
offenee^  as  if  the  abetment  had  been  committed  at  the  same 
plaoe  at  which  the  offence  abatted  was  wholly  or  partly  com* 
mitted  ;  or  the  abetment  may  be  enquired  into  or  determined 
in  any 'district;  or  division  of  a  district,  within  which  the  abettor 
has  done  anything  for  abetting  the  commission  of  such  oflfence.^* 
The  offeiice  of  which  the  actused  Amir  Khan  has  been  convicted 
is  the  abetment  of  waging  war  against  the  Queen,  tho  act  abetted 

having  been  committed,  and  the  .  aj^ettor,  therefore,  being  liable  to 
the  punishment  fof  the  offence  of  waging  war  against  the  Queen, 
as  provided  by  s.  109  of  the  Penal  Code.  Now  the  waging  of 
war  did  not  take  place  in  the  district  of  Patna  ;  and  the  pavt 
of  this  seetion  (28),  which  is  applicable  to  the  present  case,  is 
the  latter,  which  provides  that  the  '^  abetment  may  be  en- 
quired into,  or  determined  in  any  district  within  which  tho 
abettor  has  done  anything  for  abetting  the  commission  of  the 
offence/'  The  abetment  charged  against  Amir  Khan  was 
that  he  had  engaged  in  a  conspiracy  to  wage  war  against  th^ 
Queen^  which  was  an  offence    under    s,  107    of  the  Penal   Code 

11    . 
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1371        That    secMon   pf  oxides   ihafe^'a   person  abets    ibe  doing  of  ft 
QuBBN      thing  who  instigates  anj  person    to    do  that  thing,  or  engages 
Amir  Km       ^^*^  ^^®  ^^  mote   other   person    or  •  persons  in  any  conspiracy 
for  the  doing  of    that    thing,    if   any   act    or   illegal  ontiesion 
takes  place  in  pnrsnanoe    of   that    conspiracy  and  in  order  to 
the  doing  of  that   things''    That   was   the  abetment  charged, 
and  of  which  Amir  Khan  has  been  found  guilty  by  the  Sessions 
Courts    ^oWf  the  rale  of  law    is  that,  where  several  persons  are 
proved  to  have  combined    together  for  the  same  illegal  purpose, 
any  act  done  by  one  of  the  parties  in    pursuance   of  the  original 
concerted  plan,  and  with  reference  to  the  common  object,  is,  in 
the  contemplation  of  law,    the    act  of  the  whole.    E:^ch  party  is 
an  agent  of  the  others  in  ^rrying    out    the    objects  of  the  con- 
spiracy and    doing   anything    in    furtherance    of  the  common 
design.  This  was  detergiined   in  England  ia  the  case  of  Bex  v. 
Bcncea  (I),  cited  by  Grose,  J„  in    The  Ring    v.  Briesae  (2),  and 
•cited to  us   by    the    learned    Advocate-General,    and  the  law 
has,  from  the  period  when   that   case    was    decide  1,  been  the 
settled  law  in  England.    It    rests    apon    a  principle    which  is 
equally  applicable    in    this    country.     There    is  not  any  pecu- 
liarity of   English   law    in    this    matter,    but  it  rests  upon  the 
general  law  which  has  bsen    stated  that,  where  parties  concert 
together,  and    have    a    common    object,    the   act  of  one  of  the 
parties  done    in    f  urthorance  of  the  common  object  and  in  pur- 
suance of  the  concerted  plan,  is  the  act  of  the  whole  of  them. 
To  apply  that  principle  to  the  present   case.     If  it  were  proved 
that  Amir  Khan  engagei  in  a  conspiracy  to    wage  war  against 
Her  Majesty,  acts    done    within    the   district  of  Patna  by  any 
one  of  the  persons  with  whom   lie   so    engaged  in  pursuance  of 
the  original  concerted  plan,  and    with  reference  to  the  common 

object,  would  be,  in  point  of  law,  the  acts  of  the  accused 
Amir  Khan  ;  and  it  would  be  the  same  as  if  he  himself  had 
done  the  acts  within  the  district  of  Patna,  although  at  the  time 
he  might  not  be  ihere,  and  might  bo  remaining  at  Calcutta. 
iThus,  the  case  is,  in  my  opinioo,  brought  within  the  provi* 
bions    of  s.    28  of    the    Code     of    Criminal     Procedure*    the 

(1)4  East.,  171.  (2)  4  East.,  164. 
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abefetor  having  doae  aomething  for    abetting  the  comiuiaaioa   of        ^^^^ 
the  offenoe  within  the  district  of   Patna^  and   that  appeara  to  me      Qlasn 
to  be  one  and  a  conclaaive  answer  to  the   objection  taken  to  the  j^j^h^sma 
want  of  juriadiction  in  the  Patna  Courts  to  try  Amir  Khan  foi^ 
the  abetment  of  waging  war  against   the  Queen,  of  which  he 

baa  been  convicted.  I  do  not  think  that  the  offence  committed 
can  be  regarded  as  the  abetment  of  an  abetment.  It  wai^  not 
that  Amir  Khan  abetted  other  persons  to  abet  the  waging  of 
war  ;  he  engaged  with  other  persons  in  a  conspiracy  *to  wage 
war,  and  did  acts  in  furtherance  of  that  conspiracy* 

There  is  another  way  in   which    the    matter  may  be  regarded, 
which  equally  affords  an    answer  to  the  objection    of    want  of 
jurisdiction.     In  this  case  the  acts    of  abetment    of  which  the 
Sessions  Court  has  found  the  prisoner 'guilty    are    the  sending 
of  money    on  several  occasions    from  Calcutta  to   Patna,  in  fur- 
Jiherance  of  the  common  design  that  that  money  should  be  made 
use  of  in  waging  war    againt  Her  Majesty.     Now,  the  money 
was  received  at  Patna,  and  sent   by   Amir  Khan  there  through 
hundis,  as  proved   by   the  evidence;   and     until   that  money 
reached  its  destinal^on,  the  sending,  in  point  of  law,    continued 
on    the  part  of   Amir  Khan  ;  the  money  was  in  the  process  of 
being  sent  to  the  peraons  by  whom  it  was*  intended  to  bo  receiv-  i  j 
ed  until  they  received  it  at    Patna,  and  there  was,  in  that  view 
of  the  case,  a  sending   of  the   money   by  Amir  Khan    within^ 
the  district  of  Patna,  where  he   has    been  tried  and  convicted: 
It  18  on  this  principle  that  it  has  been  held,  and  it  is  considered, 
settled  law,  that  an  indictment  for  sending  a  threatening  letter 
may  be  tried  either  in  the  county  in  which  the  offender  sent    th» 
letter,  or    in  the  county  in  wMcS  the  prosecutor   received  the 
letter  ;  and,  in  like   manner,  in   the  case  of  a  libel  or  letter  con- 
taining a  challenge,  if  the  letter  be  sent    from  one  county   to 
another,  the  trial  may  take  place  in  either  county.    That  is  appli- 
cable to  this  case  of  sending  the  money,  and  would,  if  there  was 
not  an  answer  to  the  objection  of   want  of  jurisdiction  on  the- 
ground  I   have  previousty   stated,    afford  in  itself  a  sufficient 
answerto  that  objection.     In  my   opinion,   therefore,  the   COurt 
at  Patna  bad  jurisdiction   to  try  the  accused  Amir  Khan    ioit 
this  offence,  of  which  he  lias  been  convicted. 
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^®7l  There  is,  no  donbt,  an  apparent  want  of  jnrisdtction  on  the 

Qdb&n  face  of  the  proceedinf^,  beoaiYse  both  the  charges  npon  which 
Amie^Kuan.  ^^^  conviction  has  taken  place  allege  that  the  abetment  was  ^^ 
Galcntta/'  and  there  is  this  apparent  inoonsisteney,  that  the  Ses- 
sions Conrt  at  Patna  has  fonnd  the  accused  guilty  of  an  offenco 
committed  at  Calcutta.  But  that  is  an  error  or  defect  in  thQ 
chiirgo^  which  is  cured  by  s.  426  of  the  Code  of  Criminal  Pro- 
cedure (1^  The  charge  might  and  ought 'properly  to  have  beeo 
a  chargo  of  the  offence  of  abetment  at  Patna  ;  and  then  evidence 
might  have  been  given^  not  merely  of  what  he  did  at  Calcutta, 
but  of  what  the  other  conspirators  did  at  Patna.  It  cannot  be 
said  that  the  defect  is  not  one  to  which  s.  426  would  apply, 
or  that  the  accused  has  been  in  any  way  prejudiceJ  in  his  defence 
by  the  erroneous  statement  of  the  abetment  having  taken  place 
«t  Calcutta*  when  the  evidence  was  sufficient  to  show  an  abet- 
ment at  Patna.  In  truths  the  proper  mode  of  framing  the  charge ' 
would  have  been  that  all  the  conspirators  should  have  been 
jointly  charged  with  the  conspiracy,  it  being  alleged  to  have  been 
an  abetment  at  Patna,  (and  then  the  acts  of  the  yarions  conspi- 
rators  m  Calcutta  and  in  Patna  might  have  been  given  in  evi- 
dence, and  there  would  -have  been  jurisdiction  to  try  the  accused 
at  Patna  if  any  acts  were  done  in  Patna.  Had  the  accused  been 
,  so  charged  in  this  case,  there  would  bare  been  no  plausible ' 
ground  even  for  the  objection  that  the  trial  should  not  have  been 
held  at  Patna.  It  cannot  be  contended  that  it  is  not  proper  or 
right  where  persons  are  engaged  in  a  conspiracy  that  they  should 
be  tried  at  the  chief  place    of  oonspimcy  ;  and  that  is  really 

(!)  SL  426.—"  Ko  B&dmg  or  seuteoco  lb  aoonsed  ponoa  shall  inva  bbea  pre- 
passed  bya  Court  of  oompeteDt  joriBdic-  j  adioed  by  saoh  error  or  dofeoi  ;  alMt  in 
tion  shall  be  reversed  or  altered  on  appeal  oaso  the  accused  person  shall  hare  bteD 
€ft  revision  an  ao-ounfc  of  any  error  or  sentenoed  to  a  larger  amount  of  punish- 
defeqt.eltber  in  the  charge  or  in  the  pro-  ment  than  ooald  have  been  a^varded  for 
oMvig*  on  trial^unless  iheaooosed  per-  tiie  offence  which,  in  the  jadgmeat  of 
son  shall  have  been  sentenced  to  a  larger  the  Appellate  CoQrt»  to  proved  l^  tlie 
amount  of  punishment  than  ooald  be  evidenoe,  the  Appellate  Court  ibay  re- 
awarded  for  the  offence  of  which,  in  the  .dnoe  the  ponisbmait  withiu  i^e  limits 
judgment  of  the  Appellate  Oourt,  the  prescribed  by  the  Indian  Penal  Code  or 
aooased  person  Ought,  u|kAi  the  etidonoe,  afty  l^w'for  the  time  being  in  loree  (or 
to  have  been  found  guilty,  or  unless,  in  sHoh  offence/' 
the  judgment  of  the  Appellate   Court, 
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whfct  bad  been  done  in  the  present  Ase.    This  disposes  of  the        1B71 
first  of  the  tv^o  preliminary  objet)tioQS.  Qhbin 

Then  th^^  second  objection,  irhioh  wa»  taken  by  the  Ieartie<{ 
Goomel  for  Amir  KKan,  wAs  that  Atnir  Khan  had  already 
been  tried^  donv'tctedv  and  panished« 

I  am  now  speahin^  of  thesd  two  objecti<^n9  as  applying  to  the 
oaae  of  Amir  Khan  oniyj  hni,  in  £act^  they  apply  |p  the  other 
aconsed  persons  as  well,  and  it  will  not  be  necessary  to  r^eat 
the  reaiarks  which  I  have  to  make  with  regard  to  Amir  Kban'a 
ctee  when  I  come  to  deal  with  the  case  of  the  others* 

Wiih  respect  to  this  objection,  the  learned  Counsel  relied  npon 
the  judgment  of  Phear,  J.,  In  the  matter  of  Amir  Khan  (1>. 
The  matter  was  then  before  Phear^  J.,  on  the  appeal  from 
the  decision  of  Normam,  J.,  on  an  application  for  a  writ  of 
Juibeae  corpus.  The  ^rst  passage  on  which  the  learned  Coansel 
relied^  and  to  which  he  called  onr  attention,  is  to  be  found  at 
page  .468  6(tbe  Report,  whert*  Phear,  J.^  speaking  of  the  warrant 
which  had  beei^  issued  nnder  Regulation  III  of  1818,  says  :— - 
''It  is. ^. warrant  of  commitment  reciting  that  which  is^  by 
virtue  of  the  Reguli^tion,  eqaivaleat  to  a  conviction .''  In  a  sub- 
sequent passage^  to  be  found  at  p.  476,  the  learned  Judge  8ays» 
after  noticing  the.  Acts  pf  Parliament  and  the  Regulations 
with  regard  to  the  power  of  ihe  Govepior-Generel  in  Conac  I« 
to  coQimit. persons  and  keep  them  in  custody  : — '^  The  real  effect 
of  these.  Aets  is  that  they  create  and  make  lawful  a  new  clause 
of  imf^risotoient,  and  constitute  the  G-overnor^G-eneral  in  Ooun- 
oil  a  Court  endbwed  with  the  fallest  discretion  to  .adjudicate 
siich  a  oause^  and  v^ith  :|)ow'er  .  to .  imprison  .  therefore  during 
pleasure*  It  may  indeed  bd  taken  in  efl[ect  that  on  the  present 
ociteiotD  the  High  C|ourft  has  inquired  ini^  the  l^gi^ity  of  Amir 
Khan'a  itnpriionment,  bnd  h^.aa  e^rMoQd  thait  hq  is  imprisoned 
nnder  a  conviction  ^nd -commitment  of  ,a  competent  tribui^aU  the 
warranA  of  .which  conviction  .  ^nd  commitDjient  is  good  pn  the 
face  of  it.''  tt appears, that  in  tl^Q  present  case  the  commitment 
actually  took  place  on  the  10th  July  1869 ;  and  it  is  to  be 
observed    that  what  Phear^   J.,   said  was  with  reference  to  a 

(1)  6  B.  L.  R ,  468. 
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1871       warrant  dated  the  10th  Aagast    1870,  in   the  case  of  In  the 
QacBN       matter  of  Amir  Khan  (1),  whioh  is  ia  the  form   givea  in   the 
\        B^ulatioa.    Bat  we  may  assame  that  there  was  some  warrant 
ia  a  similar  form   previously ;  aod,  if  not,  still  the  objection 
which  the  learned  Counsel  took  would  arise,  namely^  that  ther# 
had  been  a  commitment  amounting  to  a  conviction  by  the  Gover- 
nor-Qeneral  in  Council  under  the  Regulation,  and  a  subsequent 
discharge  pt  the  persons  who   had  been  so  committed.     Now 
•  Mr.  Anstey  and  also  Mr.  Ingram,  who  followed  on  the  same  8tde# 

contended— and  it  was  necessary  for  them  to  contend^^hat 
Amir  Khan,  having  been  committed  under  Regulation  III 
of  1818,  and  afterwards  discharged,  could  not  be  punished  for 
any  political  offence  committed  previously  to  that  commitment. 
That,  as  I  understand,  was  the  objection.  They  urgedf  that 
that  gave  him  immctnitj  from  all  political  offence?  (it  cannot  be 
snpfposed  that  the  argument  went  beyond  that)  committed  before 
that  period ;  and  it  was  necessary  for  them  to  go  to  that  extent; 
because  the  warrant  of  commitment  being  in  the  general  form 
given  in  the  Regulation,  no  offences  were  specified  in  it,  and 
there  would  be  no  means  of  ascertaining  for  what  particular 
offence  (if  their  view  ie  correct),  the-  commitment  had  been 
made.  The  opinion  expressed  by  Phear,  J.,  in  the  passages 
I  have  referred  to  appears  to-  be  verj  distinct ;  and  it  has 
become  necessary  for  us  to  consider  whether  we  caa  concur  in  it. 
With  every  respect  for  the  learned  Judge  by  whom  tliat  opinion 
was  pronounced,  I  am  unaUo  to  concur  in  it,,  and  it  appears  to 
me  to  be  opposed  both  to  the  preamblo  and  to  the  enactment  in 
the  Regulation  III  of  ISIS^  The  preamble  of  that  Regulation 
says : — *'  Whereas  reasons  of  state-,  embracing  the-  due  mainle^ 
nance  of  the  alliancea  formed  bj  the  British  Government  with* 
foreign  powers*  the  preservatioo  of  tvanqiiilUl^  ia  the-  terri- 
tories of  native  princes  entitled  to  ito  protection,,  and  the 
security  of  the  British  dominnonB  from  foreign  hostility  and^ 
from  internal  commotion,  ocoasionally  rqnder  it  necessary  to 
place  under  personal  restraint  individuals  against  whom  there- 
may  not  be  sufficient  ground  to  institute  any  jadicial  proceedings 

(1)  6  E.  L»  K.,  4a4. 
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or  when  suefa  'proceeding  may    not  be  adapted  to  the  natare  of       ^^71 

the^'case^  or  may^  for   other  reasonsj  be    nnadvisable  or   impro*      Qubbn 

per ;  and  whereas  il  i«  fit    that,    in    every    case    of    the  nature   l^jj^^av* 

herein  referred  to>  the  determination  to  be  taken  shonld  proceed 

immediately '  from  the  aathorifey    of    th»)    Gk>romor- General    in 

CSonncil ;    and  whereas    the    ends  of  justice  reqaire    that,  when 

it  may  be  determined    that  any    person    shall    be  placed   under 

personal  restraint)   otherwise  than    in  pursuance    of    some  jndi' 

cial    proceeding,    the   grounds  of  such    determination    shonld 

from  time   to  time  come   under  revision/'     The    language    of 

the  preamble  points  to  oases  where  a    commitment  may  be  made 

when  there  are  not  sufficient  grounds  for  a    judicial  proceedings 

or  when  a  judicial  proceeding   may  not  be  adapted  to  the  nature 

of  the  case,  or  when  it   may  be  determined  that  the  person  shall 

be  placed  under  personal  restraint    otherwise  than  in  pursuance 

of  a  jadicial  proceeding.     Looking  to   that  language,  I    am  nn<* 

able  to  see    that  the    Legislature   intended  that   the    G-ovemor"* 

General,  in  isautag  a  warrant   of  commitment  under  this  Regnla-* 

tion,    was  in  any  way  to  act  as  a  Court  of  Justice  or  to  act  judi^ 

eially,  or  to  be  considered  as  having  adjudicated  that  the    person 

placed  under  persooal  restraint  had  been   guilty  of  some  specific 

e&Dce ;  I  am    unable  to    see  that    this  proceeding    was  at   all 

intended    to  be  treated  as  in  the    nature  of  a    conviction  of  the 

person   so  placed  under  personal  restraint.      That    is    the  lau'^ 

gnage  of  the    preamble.    Then  the  other    parts    of  the    enact 

ment  are  consistent  with  the    preamble,   and  show  aaraiu  what 

was    the  intention  of  the    legislative    authority    by  which   thia 

Regulation   was   passed.    S.    2    says  :-^''  When    the    reasons 

stated    in  the   preamble   of  this  Regulation    may   seem    to  the 

Governor-Qeneral    in    Council    to    require  that    an    individual 

should    be    placed  under   personal  restrainti    without  any    im-* 

mediate  view    to    ulterior  proceedings    of    a  judicial  nature,  a 

warrant  of  commitment    under    the  authority  of  the    Governor* 

Greneral  in    Council,    and   under  the    hand    of  the    Chief  Sec«* 

retary,  or    of  one  of  the    Secretaries    to    Government,    shall  be 

issued    to    the    officer    in  whose   custody    such    person    is  to 

be  placed."     The    form  of   the   warrant    is  next    given,    and  it 

states  "  that,  whereas  the  Governor-General  in  Council,  for  good 
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1871  todsafficiant  rea^ods^  has  adeti  fit  to  determioe  ihfi{lJmpru(mer^^ 
QuMiT"'  »**w^)  ^^^  ^^  pliioed 'under  persoual  i^wirwut  >t  -(<A«  tH^Ma  cjf 
^....^  t^  pZ(i<»)»  yoa  are  koreby  required  and  cottunauded^  ia  purtnattoo 
of  that  deternUnatioOi  to^reoeive  tbepeifsoa  ^bove  muiied  iato 
yoar  ciutody/'  and  so  on.  There  im  oothiqg.  to  my  niiad« 
in  the  language  liere  ased>  which  poiuits  ta  the  profseediug  being 
in  the  niitare  of  a  judiciaj  prooeeding,  or  of  a  opaviotion  of  feha. 
perooa  placed  ooder  restrainti.  The  whoU  of  the  Begolatioi^ 
indicates  that  what  waa  inteaded  waa  what  m  expressed  by  tny 
lamentod  co!loagne>  Norman^  J.^  in  his  jadgmentj  virhen  bo 
refused  the  writ  of  haheaa  corptu,  namely^  that  the  Begula* 
tioQ  does  no  more  than  give  to  the  Qorernor-General  in  Conndil 
a  ppwer  analogous  to  that  whioh  the  Parliameut  of  the  United 
Kingdom  exeroises  when  by  legislative  en  actment  it  bus* 
penda  the  Heaheas  Corpits  Aot.  That  ia  more  like  what  the 
proceeding  ia  than  What  the  learned  Coancil  for  Amir  Khan 
compared  it  to  i  and  Markbyi  J.,  who.  sat  with  Phear^  J., 
CHI  the  OQCteion  when  the  opinion  I  am  now  conaidering  waa 
ttlipreesed  by  Pbear,  J.^  does  not  appear  to  iiave  eonpur- 
red  in  the  view  whioh  that  learned  Judge  took  of  this  quea^ 
tioD.  Markby^    J.j    eoncarired  in    refusing    the  writ  of    haheoi 

corptM  ;  but  he  gave  his  own  reasons  for  doing  %o  i  and  I  do 
not  find  that  he  assented  to  the  proposition  which  had  been 
laid  down  by  Ph«ar,  J. ;  and  certainly  Norman^  J.,  did  nofe. 
take  that  view  of  the  matter^  because  he  expressed  himself 
quite  in  the  opposite  way.  Aiter  carefully  oonsidering  tho 
languj^  of  this  Regulation^  I  must  come  to  the  oonclusioa 
that  there  is  not  in  this  case  any  real  ground  for  the  objeo-* 
tion  taken  by  the  learned  Counsel  that  the  accused  had 
already  been  tried  and  convicted  and  punished  for  the  offence* 
with  which  be  was  charged  before  the  'Sessions  Court  at  Patna. 
It  was  said  that  tbis  proceeding/  nndier  Begu'ation  III  of 
1818>  was  like  a  proceeding  by  a  Bill  of  Pains  and  Penalties, 
and  we  were  referro^l  to  Bishop  AitethtWifa  Case  (1)  in  the  State' 
trials;  But  there  is  no  similarity  in  the  proceedings.  The  Bill 
of  Pains  and  Penalties  was  a  conviction  by  Act  of  Parliament  of 

(i;  16 How.    8fc.  Tr.,  323. 
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a  person  for  an  offence,  or  an  attaching  to  the  otfence  or  whicH        'Ml 
the  person  was  f oand  guilty  certain  pains  and  pen&Ities  which      Qjonv 
went  beyond  the  oommoii  law,  add  #a8  ik  bar  to  a  subsequent  ^^^  Ehaw; 
prosecution  in  respect  of  the  same  matter,   6n  the  [Principle  that 
a  person  once  convicted  cannot  be  tried  again.     As   T  have  said 
when  we  look  to  the  language  oi  Regulation  III  of  1818,  it  does 
not  attach  such  consequences  to  a  commitiHent  by  the  Governor- 
General  in  Council  for  good  aiid  sufficient  reasons.    This  dis* 
poses  of  the  second  of  the  preliminary   objections  which  were 
taken  on  behalf  of  Amir  Khan. 

It  now  becomes  necessary  for  us  to  consider  the  evidence  in 
the  case,  and  see  whether  that  was  sufficient  to  support  the  con-    . 
viction*     The  offence  charged  being  the  abetment  of  waging  war  ; 
against  the  Queen^  and  the  punishment  being,  as  1  have  stated^  i 
the  puaishment  which  is  to  be  awarded  where  the  offence  abet- 
ted has  been  committed,  it  was  necessary  in  the  first  instance  tct 
prove  the  actual    waging   of   war.     Although    probably   little 
doubt  could  be  entertained  that  war  was  waged,  yet  on  the  trial 
it  was  necessary  that  evidence  should  be  given  on  that  point. 

(His  Lordship  then  read  the  evidence  of  Mahomed  Israil  and 
proceeded)  i— There  then  is  evidence  that  during  the  period  to 
which  the  charge  against  Amir  Khan  is  applicable^  there  was  a 
waging  of  war  against  the  English  G-overnment^  against  Her 
Majesty  the  Queens 

(After  reading  the  evidence  of  t^an  Mahomed,  His  Ldrdship 
pi-oceeded) : — ^These  two  witnesses  show  beyond  doubt  that  there 
was  a  waging  of  war. 

Then  what  is  the  evidence  as  to  the  abetnient,  of  waging  off 
war?  Now  I  do  not  think  it  necessary  to  go  through  the  evi" 
dence  either  of  Abdulla  Kowidi  or  Abdul  G-affur.  The  Judge 
says,  as  to  both  of  these  witnesses,  that  it  would  ilot  be  safe  to 
rely  upon  their  uncorroborated  stafcemsnts  ;  and  for  that  reason 
it  was  that  the  accused  Hashmadad  Khan  was  acquitted  entirely 
and  Amir  Khan  was  aequitted  of  certain  of  the  charges  against 
him.  The  Judge  says  that  Abdulla  Kowidi  gave  his  evidence 
in  a  manner  which  impressed  him  favorably  :  that  there  was  a 

cal  mness  and  self-possessed  demeanor  in  the  witnesj?    in  j^ivinj 
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1871       his  ei^idence.    It  is  possible  tliat  the  Jadga  may  have  attribnied 
QuBBir      too  muofa  to  that  demeanor :   it  might  be  the  demeanoT  of  a 
man  who  was  an  adept  in  gt^Ving  fake  evideBoe^  as  well  as  of  a 
man  telling  the  trnth.    I  am  not  inclined  to  place  reliance  on 
the  testimony  of  either  <^  these  witnesses. 

(After  reading  the  evidence  of  Abdul  Karim,  His  Lordship 
'proceededji :— The  witness  is  here  speaking  of  some  matters  which 
occurred  before  1859,  and  therefore  before  the  tima  at  ^hich 
this  abetment  is  charged  to  have  been  committed ;  bat  this  ia 
evidence  against  Amir  Khan,  and  is  so  far  of  importance  as 
tending  to  show  that  he  had  then  engaged  in  the  conspiracy  ; 
and  it  is  to  be  taken  with  other  evidence,  showing  that  the  coa* 

spiracy  in  which  he  was  so  engaged  continaed*  acid  that  he 
continued  to  be  engaged  in  it. 

(After  reading  the  evidence  of  Hosseini  and  Moazim  Sirdar^ 

His  Lordship  proceeded)  :-^Iu  reading  the  depositions  of  these 
witnesses^  I  do  not  forget  that  they  are  accomplices,  and  reqoire 
corroboration. 

(His  Lordship  then  read  the  evidence  of  Kasi  Murad,  Daimala, 
and  Amir  Khan  of  Pnbaa,  and  speaking  of  the  last  witness^ 
proceeded)  : — This  witness,  if  corroborated,  appears  ,to  me  to 
show,  conclusively,  that  Amir  Khan  was  engaged  in  this  con- 
spiracy. The  question  then  arises  what  corroboration  there  is 
of  the  statements  of  Amir  Khan  of  Pubna.  I  most  say  how^ 
ever  that  perhaps  it  is  scarcely  right  to  treat  this  witness  as 
an  actual  accomplice,  though  he  does  show  by  his  evidence 
that  he  knew  what  the  money  was  intended  for  which  he  took 
part  in  remitting. 

Now  the  corroborative  evidence  relied  upon  consists  in 
the  three  letters,  LI,  MIA,  and  NIA,  which  were  found 
in  Kazi  Mian  Jan's  house.  It  was  objected  as  to  these  letters 
by  the  learned  Counsel  for  Amir  Khan  that  Kazi  Mian  Jan 
had  been  previously  arrested,  and  that  letters  found  in  his 
house,  subsequent  to  his  arrest  and  whilst  he  was  in  custody, 
could  not  be  used  in  evidence.  Bat  that  rule  of  evidence  is 
subject  to  this  exception  that,  if  the  previous  existence  of  the 
letters  found  is  established,  either  by  direct  proofs  or  by  stroog 
presumptive  evidence,  the  objection  that  they  were  found  after 
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the  arrest  of  the  party  in    whose    house  they  were  found  cannofr       ^^r 
prevail.      The    reason    for    not  allowing  them  to  be  received  in      Qubbr 
evidence  would  not  apply    in    such  a    case;    that  reason  being  AMiskBAK. 
that  it  is  necessary  to  guard  against  the  possibility  of  persons^ 
after  a  man  has  been  arrested  and  is    in  custody,  placing  in  hi^ 
house  papers  which  might  be  used    to    criminate    him.     But  if 
the  evidence  shows  that  the  papers  were  in  existence  before  the 
arresl^  then  the  papers    may  be    used    in    evidence.     And   the 
evidence^  which  I  am  now  about  to  notice,  shows ,  I  think,  con- 
clusively, that  these  letters  were  in  existence  previous  to  the- 
arrest  of  Kazi  Mian  Jan.      I    do    not    know    that  it    does  not 
appear  that   he    had    been    arrested    before    the  search  of  his 
honse ;  but  I  do  not    think    that    is  material,    seeing  what  the 
evidence  is  with  regard  to  these  letters. 

(After  reading  the  evidence  of  Mosahib  Ali,  His  Lordship 
proceeded) r^This  witness,    if  believed,    shows  that  these  three 

letters  were  written  by  him  by  direction  of  the  accused  Amir- 
Elhan.  His  position,  no  doubt,  is  the  position  of  a  witness  who 
requires  some  corroboration,  and  upon  whose  unsupported  testi- 
mony  it  would  not  be  safe  to  rely.  But  we  have  most  material 
evidence  in  support  of  what  this  man  says,  and  that  is  the  evi- 
dence of  Major  Parsons.  Major  Parsons  says  that  he  is  District 
Superintendent  of  Police,  Rajshahye.  Then  he  speaks^  of  having^ 
floarcbed  the  house  of  Mahomed  Jaffer  at  Thanes  war,  and 
found  certain  letters  there ;  he  then  says : — "I  proceeded  to*  i 
Calcutta,  where  I  searched  the  house  of  Amir  Khan  (the  prisoner)  / 
in  company  with  Mr.  Reily,  Nabakrishna  Ghose,  and  some  Calcutta 
Police.  I  asked  Amir  Khan  for  an  explanation  of  statements 
made  in  some  letters  found  in  Kazi  Mian  Jan^s  house  at 
Comarcolly,  supposed  to  have  been  written  by  him,  in  which 
allusion  was  made  to  money  having  been  forwarded  to  Patna. 
He  pointed  to  a  munshi  sitting  there,  whose  name  I  after- 
wards ascertained  to .  be  Mosahib  Ali,  and  said  that  munshi 
had  written  the  letters.'' 

(After  reading  the  rest  of  Major  Parsons'  evidence  and 
commenting  upon  it.  His  Lordship  proceeded): — A  doubt  has 
occurred  to  us  in  the  course  of  the  consideration  that  we 
have   given   to   this   case^   although    the  point  Yfm  not  taken 
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^^^  by  the  Coanlel  for  the  accoaed.  The  doubt  to  which  I 
QoKKN  allude  is  as  to  whether  the  eyidence  of  Major  Parsons  as  to 
AviB  Khan.  ^^^^  Amir  Khan  said  and  did  when  he  searched  the  hoase^ 
can  be  said  to  be  an  admission  or  confessioa  of  guilt  made  to 
a  Police  Officer  (for  Major  Parsons  was  a  Police  Officer),  and 
as  such  inadmissible  in  evidence  according  to  s.  148  of  the 
Code  of  Criminal  Procedure.  But  it  does  not  appear  to  mo 
that  in  what  passed  there  was  any  admission  or  confession  of 
guilt  such  as  is  contemplated  by  s.  148.  Supposing,  now- 
ever,  it  to  be  doubtful  whether  what  Amir  Khan  actually  said 
could  be  used  in  evidencey  I  entertain  no  doubt  that  his 
conduct  at  that  interview,  when  he  was  distinctly  informed  of 
what  these  letters  were,  and  when  his  servant  Mosahib  Ali  said 
/that  hd  had  got  orders  to  write  themy  in  not  denying  that 
statement^  and  not  attempting  to  offer  any  explanation  of  it,  is 
Ikdmissible  in  eyidence  against  him.  I  think  s.  148  of  the  Code 
of  Crimini^  Procedure  cannot  be  carried  to  the  extent  of  exclud- 
ing such  eyidence  as  (hat. 

The  case  then  stands  thus.  There  is  against  the  prisoner 
Amir  Khan,  not  pqtting  aside,  but  not  placing  entire  reliance 
xapon  the  evidence  of  persons  who  may  be  regarded  as  accom- 
plices, the  evidence  of  Daimulla  about  the  money  being  sent» 
the  evidence  of  Amir  Khan  of  Pubna,  and  the  important 
evidence  of  these  letters,  as  to  the  contents  of  which*  and  as  to 
their  referring  to  money  which  was  to  he  sent  for  purposes  o£ 
ifhe  jiehad,  I  think  there  can  be  no  doubt. 

(After  readiug  the  letters  lA,  Ml  Ay  9,nd  Nl  A>  fiis  Lordship 
proceeded):— Now  it  was  argued  by  the  learned  Counsel  for  Amir 
Khai^  that  a  meaning  such  ^s  was  put  forward  in  tfhe  case  for  the 
prosecution  ought  not  to  ba  i^ttache4  to.  the  e:^pression  ''sale 
of  books''  used  in  these  letters.  If  ^e  ti^ke  these  letters  in 
connection  nifith  the  eyidence  of  the  witnes$.es«  especially 
that  pf  An^ir  ]^an  o(  Pi^bna,,  it  is  clear  that  these  remit- 
tances were  not  made  on  aoconnt  of  the  sale  of  books,  but 
for  soma  other  purpose ;  and  then,  it  coip^  to.  this,  that  the 
expressions,  contained  in  these  letters  iirere  evidently  oaed 
for  the  purpose  of  concealment ;  and,  the  letters  tbem- 
i^ly^   very   strongly     corrobon^te    the   eyidexxce  which   th.^ 
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witnesses    on  th©    part  of    the    prosecution  give.     I  have  not ^^71 

alladed  to  the  other  letters  which  were    found    in  Mian  Jan's       q^^ 
house.     The  reason  why  I  have  not  done  so  is,  that  the  hand-  v. 

writting  of  those  letters  appears  to  be  proved  only  by  accom- 
plices^ such  as  Abdul  Gaffur  and  Eiahi  Bax  ;  and  their  evidence 
not  having  been  corroborated  in  this  respect,  I  have  not  thought 
it  safe  to  rely  upon  those  letters.  In  regard  to  the  three  letters 
LI,  MIA,  and  NIA.  the  evidence  is  of  a  very  different 
nature ;  and  upon  that  evidence  I  can  come  to  no  other  con- 
clusion than  that  the  prisoner  Amir  Khan  was  a  party  to  this 
conspiracy,  and  did  acta  in  furtherance  of  the  objects  of 
the  conspiracy ;  and  therefore  I  think  that  he  has  been  pro- 
perly found  guilty  by  the  Sessions  Judge  of  Patna  upon  these 
two  charges,  and  that  his  conviction  ought  to  be  affirmed. 

Having  disposed  of  the  case  against  Amir  Khan,  his  Lord- 
ship proceeded  to  consider  the  case  as  against  the  other 
appellants. 

Mr.  Evans  and  Mr.  Ltngham  appeared  for  Tobaruk  Ali  and 
for  Mobaruk  Ali. 

Mr.  Ohose  for  Haji  Din  Mahomed  and  for  Aminudin. 

The  plea  of  autrefois  convict  was  taken  on  behalf  of  these 
prisoners.  The  evidence  against  all  was  objected  to,  as  being 
that  of  accomplices,    without    any  trustworthy    corroboration. 

Couch,  C.  J. — The  preliminary  objections  taken  in  the  case 
of  Amir  Khan,in  so  far  as  they  apply  to  the  case  of  these  prison- 
ers may  be  considered  as  already  disposed  of,  and  the  judgment 
in  Amir  Khan's  case  on  those  objection  applies  equally  to  their 
cases. 

I  proceed  to  consider,  first,  the  case  of  Tobaruk  Ali>  wha 
has  been  convicted  of  waging  war  against  the  Queen  at 
Umbeyla  in  1863. 

(His  Lordship,  after  reading  the  evidence  of  Nur  Shah  All  and 
of  Sanata,  proceeded):-*It  is  difficult  to  see  in  what  other  way 
evidence  of  this  character,  as  to  persons  engaged  in  the  fight 

Qould    be   obtained^    except   by    the  Government    institutin|f 
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^87t  as  to  wliich  Jiya  Narayan  speaks,  we  cannot,  I  think,  rely  upon 
QusBN  the  evidence  of  this  witness  linffioiently  to  sastain  the  condi- 
tion of  Aminnddin.  I  think  his  oonviction  muBt  be  reversed. 
This  disposes  of  all  these  appeals.  The  result  will  be  that 
the  convictions  and  sentences  with  regard  to  Amir  l^han  and 
Tobamk  Ali  will  be  affirmed;  and  the  convictions  and  sen- 
tences in  the  cases  of  Mobarak  AH,  Haji  Din  Mahomed,  and 
Aminnddin  will  be  reversed«  and  the  said  prisoners  Mobarak 
Ali,  Haji  Din  Mahomedi  and  Aminuddin  will  be  released. 


V. 

Amir  E  BAN. 
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tivndu  WHovd,  AlienaHonhy^-^G^ampeHy— Unfounded  Charges' of  Extta^ 

vaganee  and  Profiigaey  ^  Costs . 

K.  D.,  a  Hinda  widow,  baviiij;;  applied  to  H.  S.  to  aid  her  in  leariiig  the  family 
dwelling-booM  of  hsr  late  hit9band,Q.  0.  0., where,  she  allef?ed,  she  was  improperly 
treated  and  placed  under  faatraiitt  by  the  plaintiff,  her  hnabind's  eole  enrrivinq: 
broth<$r,  ll.  8.,  at  hit  own  ooai,  enabled  her  to  do  bo.    She  then  applied  to  H.  S. 
to  advanoe  f  ands  for  the  pAynieilt  of  certain  debts  incurred  by  her  io  conseqaenco 
bf  the  plaintiffs  refdsal  to  pay  her  any  portioii  of  the  Family  estate,  to  allow, 
her  a  nlonthly  snm  for  maintenanoe,  and  to  m^naj^e  and  condiict  for  her  «  suit, 
^hioh  she  proposed  to   institute  to  establish  her  right  to  a  portion  of  the  joint 
estate,  and  A.  S.  consented  to  do  so  upon  certain  temis,   which  were  enibodied 
in  a  deed  by  which  K.  0.  ilssigned  to  tf.  8.,  all  her  right,  share,  and  interest,  a« 
widotir  df  G.  0.  C,  io  th<i  joint  estate,  iknd  in  the  aconmulations  thereof,  and  ih 
the  separate  estate  of  G.  C.  C,  and  k\i  benefit  to  be  derived  from  the  intended 
suit;  on  tmstj  first,  to  re-pay  all  the  costs  of  the  suit ;  secondly,  to  retain,  by 
way  of  remuneration  for  managing  the  suit,  one- half  of  what  might  be  recovered 
therein;  and,  thirdly,  to  hold  the  residue  as  sesurity  for  re- payment,  with  interest 
hi  12  per  cettt.of  the  sdms  adranoed  by  H.  S.,  the  surplus  after  satisfying  all 
■n<Sh  sums  to  be  paid  to  K.  0.    'rhen  K.  D.;  With  the  aid  and  under  the  manage- 
ment dfH.  8.,  brought  a  suit  against  the  plaintiff  and  other  members  of  the  joint 
family  of  G.  C.  C,  for  a  declaration  of  her  r^hts   under  the  will  of  his  father 
K.  C,  andfor  the  adminiitration  of  G.C.  G.'s  share  of  thd  joint  estate.     The 
'es    uliof  this  suit  ^as  that  fc.  t).  (was  among  other  things)  declared  entitled  as  a 
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widow   to   Ea.  1,01,80S-1 1*10,  in  respeotoC  the  aomunalBtioiis  of  the  joint         1972 


properiy,  between  the  dates  of  E.  C.*8  and  G.  0.  O.'s  deaths.    The  pUuntiif  paid   ^^^^^^^^^ 

the  Re.  (1,01,902-14-10   into  Court  under  an  order  made  in  the  snit.    E.  D.  subse-     Cbunokb 

qnently  obtained  an  order  under  Which  «he  took  this  sum  out  of   Gobrt,    notwith-  v. 

etaliding  that  the  plain titt  applied  for  anjnjunction  to  restrain  her  taking  it  out.  S-M.Khakta- 

iJpQiiherobtaiiiingtliatorder,  the  plaintiff,  as  immediate   reveiftiOnary  heir  of 

G.  G.  C'»  instituted  the  present  suit    against   K.  D.  and  H*  S.,  to  restrain  K.  D. 

from  taking  thoBs.  1>01,802'14>10  out  of  Oonrt,  and  to  compel  her  to  bring  back 

any  portion  thereof  which  she  m^ht  have  already  received  and  for    a    declaration 

that  the  assignment  to  H.  S.  created  no  Valid  charge  theifeon.    Held  (following  the 

dedfkm    in  the  case   of  Qtose  v.   AnUrt&nuiyi  Dcui  (\)   that  the  assignment  to 

H.  S.  Iras  not  binding  on  the  reversionary  heirs  of  Q.  G.    0.,  except    as  regarde 

the   oharge    on  one  moiety  for  expenses  incurred   and  advances  made  by.  H.  8  .• 

whether  by  way  of  maintenaooe  or  otherwise,  with  interest  thereon  at  12  per  cent* 

This  was  an  action  against  a  Hinda  widow^  instituted  by  the 
plaintiff  as  the  immediate  reversionary  heir  of  her  late  husband 
for  the  purpose  of  securing  his  reversionary  rights  over  certain 
moneys  to  which  the  defendant  had  been  declared  entitled » 
The  following  were  the  facta  of  the  case  :— ^Ramtanu  Chunder> 
a  Hindtt,  died  in  1836,  having  -first' made  his  will,  and  leaving 
him  surviving  five  sons,  Niltnam  Chunder,  Qolak  Chnadra 
Chunder,  Gakul  Chandra  Ghunder,  Madhusudau  Ghander,  and 
the  present  plaintiff,  Biswanath  Chunder.  Madhusudan  Chun- 
der  and  Golak  Chandra  Chunder  died  intestate  and  without 
male  issue^  but  leaving  widows  \  in  1860,  after  their  de  athSj 
Qakal  Chandra  Chunder  died  intestate  and  without  male  issue^ 
leaving  his  widow,  the  present  defendant,  him  surviving  ; 
and  in  1864  Nilmani  Chunder  died  leaving  a  widow  and  an 
adopted  son  Prankrishna  Chunder.  The  defendant  continued^ 
to  resida  in  the  family  dwelling-house  of  her  husband  and  his 
brothers  till  1864,  When,  in  consequence,  as  she  alleged,  of 
iibproper  treatment  and  restraint  on  the  part  of  the  plaintiff,  she 
applied  to  the  second  defendant  Hiralal  Seal  to  aid  her  in 
obtaining  relief  from  such  treatment  and  restraint.  He  did  so 
aid  her  at  his  own  cost  and  enabled  her  to  leave  the  family 
dwelling-house.  After  this  she  applied  to  him  to  advance  funds 
for  the  payment  of  certain  debts  which  she  .bad  incurred  hi 
consequence  of  the  plaintiff's  refusal  to  pay  her  any  portion  of 
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1872       'ilie  joiut  estafce^to  aVow  her    a  montbly  sum  (or    mamtMimoe^ 
BMWAHAT4  and  to  manage    and  conduct  for  bar  a  suit   which  she    proposed 
Chundke    ,|q  trijig    to  establsh   her  rights  to  a  portion   of  the  joint  estate. 
fi.M.  EBAifTQ^  The   defendant  Hiralal  Seal    thereupon    afi^reed   to  make   sock 
MAMi  DAai.  advancesand  .  maitftenanoe  aB^wance^  and  to  institute  and  carry 
on  at  his  own  charge  such  intended    suit  upon    certain  terms  to 
^whieh  the  defendant  Khantamaui  Dasi  agreed^  and  which  were 
•embodied     in  a  deed    executed  by    her    on   24th    December 
1864.     By  this  deed    she  assigned  to  one  Gopal  Chand  MuUick 
benami^tor  the  d^endant  Hiralal    Seal,    all   her    right,    sharsi 
and  interest^      as  the      widow    of  Graknl  Chandra  Chunder^    in 
the    estate  of  Kamtanu  Chunder,  and    the  subsequent    accumu- 
lations thereof  down  to  the  tine  o{  recovery  in  tho  said  intended 
BuU,   and  in  the   separate  estate  of  her    late  husblknd^  and    all 
benefit  and    advantage    to  be  derived  f  i*oia  tho  intended  suit,  ia 
trusty  firsts  to  repay  all  the  oosts   of  the  suit ;  and^    seoondlyj  to 
retain^  by  way  of  remuneration  for  managing  the  suit,  onshhalf 
of  the  amount  that  might   be  reoomred  themn^  and  to  hold  tha 
residue  as  a  secority  for  repayment,  with  interest  at  13  per  cent, 
of   the  sums  advanced  by  the    defendant  Hiralal    8eal  to    bar ; 
the  snrplttSy    after   satisfying  all    such    sums  to  be  paid  over  to 
ber^  her   heirs,  representatives,  or  assigns.  After  tfie    exeeatioa 
<>(  the   above   assignment,    the  defendant    Hiralal  SeaU  at  the 
defendant  Khantamani's  request,   increased  her  monthly  allow- 
ance  for    maintenance,  in  consideration    whereof,   and  in  oonse- 
'quenee  of  the  death  of  Oopal    Chand  MuUtck,    the   defendani 
Khantamani,  on    20th  September  186S,  executed  a  fresh  assign* 
vnent      to  Hiralal  Seal  to      the  same  effect  as    the  previous  one  • 

After  the  date  of  the  second  deed»  the  defendant  Khantamani, 
with  the  aid  and  under  the  management  of  the  defendant  HirahU 
''Seal,  instituted  a  suit  against  the  present  plaintiff,  PrankrishD% 
*Chunder,  and  the  widows  of  her  brothers-in-law,  for  a  declara- 
tion of  her  rights  under  the  will  of  Ramtanu  Ghunder,  and  tor 
tho  administrati'^n  of  hor  husband's  share  of  the  joint  estate. 
The  decision  in  that  suit  was  appealed  Hgaiust,  and  the  deoree  oa 
appeal  declared  Khantamani  Dasi  entitled  to  Rs.  1,01,302*14-10 
in  respect  of  the  corpus  of  the  pioperby  which  she  had  inherited 
from  her  husband,  being  one  equal  tifth  part  of  the  accumulations 
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and  increaae     of  the     joitit   property      which    had     accrued        ^^72 
from   the  death  of  Uamtana  Chander  down  to   the  time  of    her  Biswamath 
hasband  s  deaths  and    which  the  decree  of    the  lower  Coart  had    ^^^^^'^ 
declared    her  entitled  to    hold,  possess,   and  en joj   as  a   Hinda  BM.Khaixta^ 

S  ^  MANI  DiJU 

widow  in  the  manner  prescribed  oy  Hindu  law  ;  and  it  ordered 
an  account  to  be  taken  of  the  gains  and  profits  which  had 
aceraed  upon  the  said  otie.fifth  share  of  the  said  accumulations 
from  the  date  of  Gakal  Chandra  Chunder's  death,  to  which 
gains  and  profits  the  lower  Court  had  declared  Khantamani 
absolutely  entitled.  In  March  1869,  the  plaintiff,  under  an» 
order  made  in  the  suit,  paid  Rs.  1,01,302-14-10  to  the  credit  o£ 
the  suitj  and  snbject  to  the  further  order  of  the  Court ;  and  iu. 
May  1870,  under  another  order  of  Court,  the  plaintiff  paid 
to  the  defendant  Ks.  4,000  in  full  satisfaction  of  her  claims  ia 
vei^pect  of  the  gains  and  profiits,  which  had  aocrned  since  her 
haaband's  death  upon  this  fifth  share  of  the  accumulations  of  th» 
joint  estate.  Finally,  on  9th  March  1871,  the  defendant 
Khantamani,  obtained  an  order  for  the  payment  out  of 
Court  to  her  of  the  fb.  1,01,302-14-10.  This  order  had  been, 
opposed  by  the  plaintiff,  who  applied  for  an  injnnctioi^  to^ 
restrain  Chantamani  from  taking  the  money  oat  of  Court,  but 
his  application*  had  been  refused,  and  the  money  had  been, 
psid  to  hen  Upon  her  obtaining  the  order»  the  plaintiff 
brought  the  present  suit  against  IGiantamani  Dasi  andHira^ 
]al.  Seal.  He  stated  in  his  plaint  that,  as  the  immediate  rerer- 
eieaary  heir  of  Gaknl  Chandra  Chnnder,  he  would  be  entitled 
upon  Khantamani's  death,  to  the  Rs.  1,01,302-14-10  which  he- 
bad  p$id  into  Court  J  that  the  suit  instituted  by  her  was  not  for 
her  own^  but  for  the  defendant  Hiralal  Seal's  benefit^  who,  in 
riftne  of  the  assignment  to  him,  claimed  to  be  beneficially 
e&titied  to  6ne-half  of  the  Rs.  1 ,01,30£.  14-10 ;  that  she  threatened 
under  the  order  of  9th  March  1871,  to  take  the  Bs.  1,01,302*14-10 
out  of  Court,  and  that  he  wte  apprehensive  that,  if  she 
weie  allowed  to  .do  so,  she  would  pay  one-half  to  the  defendant 
Hiralal  Seal,  and  w:ould  squander  the  remainiitg  half«  Ho 
further  stated  that  the  interest  of  the  money  paid  into  Court 
was  sufficient  to  defray  the  maintenance  charges  and  other 
neceftsary  expenses  of  the  defendant  Khantamani.  He  accordingly 
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1872       prayed    that    the  R«.    1,01, 302-14-10    might    be  retimed   in 

BI8WANATH   Court,  and  for  a  perpetaal    injunction  restraining  tiie  defendant 

Chukdbb     Khantamani  from    taking  it  out   of   Court,    and,  if    neceasary, 

a.M.KRANTA.  that  the   ordor  of  9th  Maroh  1871  might  be  cancelled,  and  thftt, 

MAUI  Dial.    ^   Khaatamani  had    already   taken    the  money  oat  of    Coort, 

she  might   be   ordered   to  bring   it  back ;    that  the    defeodafit 

Hiralal  Seal  might      be  restrained  from      receiving  any      part 

thereof,  or   be   directed  to    pay    back  any  part   thereof,  which 

he  might  already    have  received  ;  for   a  declaration    thai     the 

assignment   to  Hiralal    Seal    created  no  valid    charge  upon  the 

Ss.    1,01,302-14-10,  and  that,  if  necessary,  be  might  be  directed 

to  deliver  up  the  assignment  to  be    cancelled  ;  and  if  it  appeared 

that  the  defendant   Hiralal  Seal  had  made    any  actual  advances 

to  the  defendant   Khantamani    under    color  of  the  assignment, 

then,  if  necessary,   for  an  order  that  such    advances  should  ba 

repaid  out  of    the  interest  of    the    Bs.  1,01,302-14«10,   or  from 

such  other  funds  of    the   defendant  Khantamani   as  the^  Court 

should    deem   fit,  so  that  the  said  sum    of  Bs.    1,01,302-14-10 

might  not    any  way  be  injured ;  and  that    the  defendants  might 
p^y  the  costs  of  the  present  suit. 

3oth  the  defendants  in  their  written  statements  admitted  the 
alignment,  but  sought  to  justify  it  on  the  ground  of  necessity  • 
They  stated  the  circumstances  under  which  the  defendant 
Khantamani  had  left  the  family  dwelling-house,,  and  under 
which  the  tvr o  deeds  of  assignment  were  executed.  The  defend- 
ant Khantamani  alleged,  that  at  the  time  of  the  assignmest, 
she  was,  in  conseqnenoe  of  the  plaintiff's  refusal  to  support  her. 
wholly  destitute^  and  she  stated  that,  before  leaving  the  family 
dwelling-house,  by  the  fraud  and  mis-representation  of  the 
plaintiff  and  Nilmani  Chunder,  she  had,  in  consideration  of  a 
snm  of  Bs.  10,000,  which  they  then  paid  her,  been  induoed  to 
release  to  them  all  her  interest  in  the  jmnt  estate,  and  that  the 
defendant  Hiralal  Seal  had  sabsequently  advanced  funds  by 
ikid  of  which  she  had  got  this  release  set  aside.  In  oonclnsioQ, 
she  submitted  that  the  validity  of  her  assignment  to  the  defend- 
ant  Hiralal  Seal,  ought  not  to  be  questioned  in  the  pceeent 
suit,  and  that  the  suit  ought   to  be  dismissed  with  costs. 

The    defendant  Hiralal  Seal,  in  his    written  statement,  stated 


• 


t 

VOL.  IX.]  HIGH  COURT  81 

tiiat  Jie  wooldnot  liave  m«de  any  advances  to  the   defendant        ^^^^ 
Khaotamanii  or  have  aided  her  in  prosecuting  her  suit  on  any  Bmwanath 
other   terms   than    those   contained   in  the  assignment,  which     ^b^^'^^'k 
lerma;,  he  submitted,  considering  the  risk  under  taken  by  him,  S«^-  Khanta^ 
were  fair  and  equitable.      He  also  stated    that  the   plaintiff    ^"^^  ^^ 
became  aware  of  the  assignment  at    or  before   the  hearing 
^the  defendant  Khantamani's   suit,  but  that,  until  the  insti- 
tutioti  of  the  present  suit;  he  took  no  steps  to  have  the  assign- 
ment set  aide :  he  therefore  submitted  that  the  plaintiiff's  suit 
was  Imrecl  by  his  laches. 

.  The  plaintiffi  in  his  plaint  and  written  statement,  had  charged 
the  defendant  Sbantamani  with  having  acquired  habits  unsnit- 
ed  to  a  Hindu  widow,  and  with  extravagance,  profligapy,  and 
4ebaaohery.  These  charges  were  denied  by  Khantamani  Dasl 
in  her  irritten  statement,  and  the  plaintiff  abandoned  theju  at 
the  bearing* 

r  • 

•  i  •  i 

Mr«  Kennedy  and  Mr.  Branson  for  the  plaintiff. 

Mr.  Lowe  and  Mr.  Bonnerjee  for  the  defendant  Khantamani 
t>a8i. 

■  •  •  • 

*  Mr.  M€irindin  and  Mr.  Moeroe  for  the  defendant  Hiralal 
BeaJ. 

0 

'  Mn  JSTemMdy.-^The  only  question  is  whether  the  assign- 
xneiifc  to  Hiralal  Seal  ean  be  upheld.  In  Groise  Vp  Amirtanujiyi 
Dan,  (1)»  whiah  in  no  way  differed  from  the  present  case,  a 
flusilttr'aesignmdnt  was  declared,  void. .  It  is  an.  illegal  traffick- 
ing io  auitft; 

.Mr.  M(mndin.-r^OrQ80  y.  Amiortamayi  Dasi  (1)  is  distinguish'* 
aUe.  The  validity  o£  the  assigment  in  that  case  wft»  disputed 
by  a  stranger  to  the  suit,  but  here  the  plaintiff  is  the  man  whose 
own  wrong-doinir  was  the  cause  of  this  litigation ;  there  the 
parties  were  utterly  ]gn<»rant  as  to  what  would  be  the  Ojat-inm 
of  the  accounts,  here  there  wi^  not  the  same  element  of  un* 
oertainty,  the  value  of  the  property  in  dispute  was  known. 
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1872       The    qaestion    between   Ehantamani  and  the   re?eraioiior  tee 
Bi8WA?iATH    ***^®  =*•(')  Was  it  necessary    for  her  to  borrow  money    for  her 
chundib     maintenance  and  for   the    purpose  of  carrying  on    her  suit  f  (2) 
B.M.KHANTA.  Was    she  entitled  to  pledge  her    husband's  property  in  order  t» 
iiANr  Damu   p|.^a|.Q  ^^q  money  ?  and  (3)  Could  she  have  obtained  the  tnooey 
on  more  reasonable    terms  ?    The  security  was    precarious.    IC 
she  oonld  not  have  obtained  money  on    better  terms,    the  suit  w 
not  maintainable.    The  ground   of   decision    in  Gfro^ey.    Amir* 
tainayi   Ihui  (1)  was  noi   that  trafficking  in  suits    is  illegal,  on 
the  contrary  it  is    a  distinct  authority    that  the  Court    wilt  wA 
dismiss  a  suit  merely  because  it  offends  against  the  English  hiw 
relating  to    champerty.    The  real  ground  was    that  the  transac-* 
tion    was  a  gambling   one>  and  onconscionabte^  and   as   such 
against  public  policy  ,   but,  on   the  latter  ground,  the  plaintiff's 
conduct  is  more  to  be  condemned  than  Hiridal  Seal's.  A.  Hindu 
widow  is  entitled  to  pledge  the  whole  of  her  husband'is  estMite  for 
her    maintenance^  and  where  she   has  done   so^  as  between  the 
reversioner  and  the  person  who  ad  trances  money  taher,thelaiter  is 
entitled  to  have  the  corpus  of,the  prop  rty  charged  for  repayment 
though  as  between  the   widow  and  the   reversioner,    the  charge 
might  be  considered  as  limited    to  the  interest  only.    Bat,  how^^ 
ever   that  may   be,  there  are  otiier  issues   raised  by  the   plead- 
ings :      First,  this  is  re9     judicator^BiswarutOi      Ohtmder    t* 
Khantamani  Daai  (2).  Secondly,  if  the  plaintiff  seeks  to  set  aside 
the  deed  of  assignment  on  the  ground  that  it  is  champertous^  be 
is  clearly  baried  by  the  law  of  limitatioD-*-Bi0u?atta^  OAeHcZif  vu 
Kbantantam  Dan  (3).  The    whole  cause  of  action  arose  wbeis 
the   deed  was  executed )  the  reversioner  oeuld  have  sued  to  sel 
aside  the   deed^   immediately  upon    its  execution,  and  his  fight 
must  be  exercised  within  six  years  from  the  time  when  his  cause 
of  action  accruecl.  Thirdly,  even    supposing  that  the   suit  is  not 
barred  by  fte  strict  law  of  limitation,    the  plaintiff  is  barred  by 
bis  laches. 

l|r.  2itw«.— The    phintiff  has   brought  charges   of  g^oss  im- 
moratii^  against  Ehantamani   which   were    totally  unfounded^ 

(1)  4  B.  L.  R.,  O.  C,  1.  (S)  7  B.  L.  R.,  lai. 

(2)  6.  B.  L.  R.,  747  ^and  7  B.  L.  R.,  131. 
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and  indrich  ho  baa  abandoned  at  the  bat  moment,  he  onght  there-       1872 
lore  to  pay  her  coete.    We  have  been  declared  entitled  to  the  bwwakath 
whole  of  the  money  in  Oonrt,  arid  it  would  be  inequitable  to     Chw»p«» 
ftUotr  Ae  plmntiff  to  reap  any  benefit  by  the  aetting  aaide  of  thia  s.BI.KBAifTA* 
4eed,  the  neceaaity  of  which  waa  oauaed  by  hia  own  wrong.  ^^^  ^^^' 

Ifr.  Mitrindin  propoaed  to  call  witnessea  to  ahow  that  the 
terraa  of  the  agreement  were  usual,  fair,  and  reasonable,  but  his 
Lordship  refused  to  receive  this  evidence. 

Mr.  Kennedy  in  reply. 

Macphebson,  J. — The  deeds  of  December  24tb^  1864,  and 
September  20thj  1865,  executed  by  Ehantamani  Dasi  are  in  their 
natare  and  effect  similar  to  the  deeds  executed  by  Bamasund^ri 
Daai  which  were  the  subject  of  discussion  in  the  suit  of  Amirta" 
mayi  Dasi  v.  Grose  (1)  and  the  facta  now  before  me  are  a ) 
similar  in  every  respect  to  those  in  that  case,  that  I  have  no 
doubt  that  it  is  my  duty  now  to  make  a  decree  following  in  prin* 
ciple  the  decree  in  Amirtdmayi  Basils  Case  (1)  as  closely  as  pos- 
nibie.  Like  Bamasnndari,  Khantamani  has  assigned  away  abso- 
lutely the  whole  of  her  husband's  estate  to  Hirarlal  aeal,  to  be  held 
liyhimas  to  one-half  for  his  owo  use  and  benefit,and  as  to  the  other 
iialf  to  aecore  the  repayment  to  him  of  all  advances  made  by  him 
to  Khaatamaiii,  and  to  make  over  the  balance  (left  after  repaying 
Mieae  advances)  to  Khantamani  Dasi.  It  waa  decided  in  Amiria- 
miayi^'S  Case  (1)  that  such  an  assignment  is  not  binding  on  the 
teveraionary  heirs  of  the  husband,  except  as  regards  the  charge  on 
a  moiety  of  the  estate  for  moneys  advanced,  and  that  the  having 
made  such  an  assignment,  placing  the  whole  of  her  hnaband'a 
estate  absolntety  in  the  hands  of  another,  whom  she  eonstit«te<l 
her  irrevocable  attorney  and  to  whom  she  gave  one- half  abso. 
lately,  ia  an  act  of  waste  entitling  the  reversioner  to  demand  the 
tnterfereace  and  protection  of  the  Court. 

'    There  are  two  points  in  which  the  plaintiffs  position  differs  |fom 
that  .which  Amirtamayi  Dasi   occupied.      The   one  is  thai  the 


(1)  Reported  on  appeal  under  the  name  of  Qrosc  v.  AfnirUmaffi  Da^i  4  B.  L.  R.| 
0.  J.,  I. 
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1872      plaintiff,  who  now  seeks  relief  as  revefmoner^  is  the  petMQ  who^ 

BiswiNATH   "^7  ^^^  condact^  rendered  necessary  the  litigation  whieh  led  to  ih« 

'  OHUitDBB    assignment  to  Hiralal  Seal ;  the  other  is  that  the  money  of  whioh 

fi.M.Ka4iiT4.  the  estate  of  Khantamani's  deceased  husband  oonsbts  has  bee& 

HANI  Da«.  already  paid  out  of  Court  to  her. 

As  to  the  first  point  I  am  of  opiaion  that  in  this  suit  I  can 
only  deal  with  the  plaintiff  in  his  character  of  reversioner^  and 
that  his  position  as  sUch  is  not  altered  by  the  fact  that  he  resisted 
the  plaintiff's  attempt  to  recover  that,  which  the  Courts  have 
now  found  her  to  be  entitled  to.  It  is  to  be  borne  in  mind  that^ 
suing  as  he  does  as  the  next  reversionary  heir  of  Khantamani'a 
deceased  husHand>he  sues  less  for  his  own  personal  benefit  than  for 
the  protection  of  the  estate ;  for^  in  the  not-improbale  event  of 
the  plaintiff  dying  before  Kantamani,  he  will  derive  no  benefit 
himself  from  the  present  suit,  which  will  m  truth  benefit  those 
only  who,  on  the  dea&h  of  Khantamani,  happen  to  be  the  nearest 
heirs  alive  of  her  deceased  husband.  I  think  I  am  bound  to  treat 
the  plaintiff  merely  as  the  nearest  reversioner,  and  as  if  he  had 
not  been  the  chief  defendant  is  Khantamni's  suit* 

As  regards  the  money  having  already  been  paid  out  of  Coart# 
it  seems  to  me  that)  as  to  .one  moiety  of  it>  the  def andante 
Khantamani  Dasi  and  Hiralal  Seal  should  be  ordered  to  pay 
it  back  into  Court.  I  have  no  doubt  of  the  reversioner's  right  to 
secure  the  moiety  assigned  by  the  widow  to  Hiralal  Seal 
absolutely,  the  aasignment  being  an  act  of  distinct  waste  as 
against  the  reversioner  which  the  widow  still  upholds*  As 
regards  the  other  moiety  I  have  more  doubt  as  to  the  coarse 
which)  under  the  circumstances^  ought  to  be  adopted,  Oa 
the  whole  I  think  I  oug^^  t  not  to  order  it  to  be  brought  into 
Court,  especially  as  it  has  been  actually  paid  ont  since  th^amt 
was  insUtutedj  and  notwithstanding  that  the  plaintiff  applied 
for  an  injunction  to  restrain  its  being  taken  out.  As  to  this 
moiety  Khantamani  committed  no  act  of  waste  in  charging  it  as 
she  did  with  the  advances  made  to  her  :  and  this  being  so,  I  do 
not  think  I  should  be  justified  in  ordering  the  money  to  bo 
brought  into  Court  again. 

On  the  general  question  as  to  the  pressing  necessity  under 
which  Khantamani  lay   to  enter  into  the  arrangement  which 
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slie   made  with   Hiralal   Seal^    Mr.  Mariadin  proposed  to  call        ^^^^ 
Witnesses  to  prove  tbat  the  terms  agreed  upon  are  not  nnoeaali  ^ibwanath 
ftnd  that  they  were,  in  the  opinion   of  the  witnesses,  fair  ana    IP*?^'^"* 
reasonable  ;  but  I  refnaed  to  receive  such  evidence.    I  do  not  B^M.Kbanta* 
dotibt  that  such  agreements  are  constantly  made  ;  bnt  the  fact    "^*    ^** 
that  suit  brokers,  and  those  whe  traffic  in  litigation,  think  such 
agreements  fair  and  reasonable  really  does  not  touch  the  matter 
Which  I  have  to  decide.    There  is  one  element  in  which  the  agree- 
ment entered   into  by    Khantamani   differs  from  that  entered 
'nto  by  Bamasundari,   namely,  that,  before   Khantamani  Dasi 

made  her  agreement  with  Hiralal  Seal,  Bamasundari^s  suit  had 
progressed  with  suoh  success,  that  there  was  no  doubt  about  the 
rights  of  Khantamani,  as  the  widow  of  one  of  the  sons  ef 
Bamtanu  Ohunder,  being  very  Valuable,  The  release  which  she 
had  executed  was  the  only  obstacle  between  her  and  tiie  est^b" 
li^ment  of  those  rights,  and  the  release  was  not  practically 
much  of  a  difficulty.  '  When  she  left  the  family  dwelling^-hous^ 
at  Behala>  she  went  to  live  with  Bamasundari ;  and,  doiibtless, 
she  made  the  assignm&nt  to  Hiralal  Seal  pretty  much  ais  a  niat* 
tor  of  coarse,  and  partly  because  Bamasundari  had  already 
dealt  in  like  manner  with  her  (Bauiasaadari^s)  interest. 

The  decree  wiU  declare  that  the  deeds  of  December  24th.  1864» 
and  September  20thi  1865>  so  far  as  they  relate  to  the  eight* 
aima  share  of  the  property  therein  mentioned,  which  purports  to 
have  been  assigned  to  Hiralal  Seal  and  his  assigns,  tipon  the 
teraSLS  that  he  or  they  should  and  might  retain  the  same  for  his 
or  their  own  absolute  u'sd  and  benefit;  is  not  binding  npon  the 
plaintiff,  or  upon  the  person  or  persons  who,  upon  the  death  of 
the  said  Khantamani  Dasi  or  other  determination  of  her  estate, 
may  be  entitled  to  inherit  the  property  of  the  late  Gakul 
Chandra  Chunder  deceased  as  his  heir ;  that  no  force  or  effect 
oaght  to  be  given  to  that  deed  as  against  the  plaintiff,  or  other 
such  heirs  as  aforesaid,  so  far  as  relates  to  the  said  eight*atina 
share ;  and  that  Rs.  50,651  (being  an  eight^anna  share  of  the  sum 
of  Rs.  1,01 302  paid  out  of  Court  to  Khantamani  Dasi,  or 
to  Hiralal  Seal  as  her  attorney,  under  the  order  of  this  Coart> 
dated  the  9th  of  March  1871,  and  representing  the  share  of  the 

said  estate  purportiog  to  have  been  assigned  absolutely  to  Hiralal 
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1872       Seal   and   his  assigns)    be   forthwith  brought  into  Court  by 

'BiswANATB   Khantamani  Dasi  (or  by  Hiralal  Seal^  so  far  as  the  said  sum 

Chunde*    qj,  ^^y.  portion  thereof  shall  have  oome   to  his  hands)  and  be 

S8.M  Khaitta-  retained  there  as  a  security  for  the  rights  and  interest  of  tho 

person  and  persons  who^  upon  the  death  of  Khantamani  Daai 

or  other  determination  of  her  estate^  may  be  entitled  to  inhertb 

'the  property  of  the  late  Gkkkul  Chandra  Cbunder  as  his  heirs^ 

and  subject  to  the  further  order  of  the  Court.    The   decree  will 

further  declare  that  the  deeds  of  assignment  are  of  no  force  or 

efiEect  as  against  4ihe  plaiatiS^  or  other  such  heirs  as  aforesaid^ 

so  far  as  the  said  deeds  relate  to  the  other  eight-anna  share  of 

the  said  sum  of  Bs.  1^01^302,  save  as  creaiing  a  charge  on  the 

said  last  mentioned  share  for  the  advances  (whether  by  way  of 
maintenance  or  otherwise)  und  expenses  charged  thereon  by 
the  said  deeds*  with  interest  thereon  at  12  per  cent,  per  annum. 

The  plaintiff  is  not  entitled  to  his  costs  of  this  suit.  He  has 
not  succeeded  in  establishing  his  right  to  the  whole  of  the  relief 
which  he  sought ;  but,  even  if  he  had  succeeded  more  entirely » 
I  riiould  not  have  allowed  him  his  costs,  in  consequence  of  the 
tharges  of  misconduct,  profligacy^  and  debauchery,  which,  in  the 
13th  and  15th  paragraphs  of  his  plaitft,  he  has  chosen  to  make 
against  Kbantamani  Dasi,  who  is  the  widow  of  his  brother. 
There  is  no  evidence  whatever  to  support  these  charges  (which 
Bt  the  hearing  were  abandoned  and  withdrawn) ;  but  as  they 
appear  in  the  plaint^  and  as  no  attempt  was  made  to  support 
them  in  cross-examining  Khantamani  when  she  was  examined 
under  commission,  I  shall  allow  the  plaintifE  no  costs. 

The  plaint  seeks  no  relief  except  as  regards  the  sum  of 
Bs.  1901,802  which  has  been  paid  out  of  Court.  I  have  there- 
fore considered  the  plaintiff's  case  with  reference  to  that  sum- 
only. 

Attorney  for  the  {daintiff  :  Messrs.  Rogers  and  Bemfrey. 

Attorneys  for  the  defendant  Khantamafii  Dasi  :  Messrs. 
Gray  and  Sen, 

Attorneys  for  the  defendant  Hiralal  ^eal  :  Baboo  P.  (7. 
Mookerjee. 


/ 


VOL.  IX.]  HIGH  COURT. 


[APPELLATE  CIVIL.] 


B^ore  Mr,  Jtistice  Kemp  and  Mr,  Justice  Olover, 


1872 
March  S. 


BAIKANTH^  NA.TH  SING  amd  orHBita  (Plaintipps)  v.  MA.HABAJ A      

DHEBAJ  MAHATAB  GHAND  BAHADUB9  Zbbciitdar,   and  others 

(DSfUIDAllTB.)*  I.    L.  R. 

1  Gal  175 
PaM  Bsiaie,  Sale  of,  fof  Arrears  of  Bmt^Ueg,  VTII  of  1819:  ff.  8,  cl.  2,       ^  350 

IS^  of  Nfm-eompUcmcefoUh  the  Prooieions  of-^Smt  tosei  aside  the  Sale..        and 

2Cal.3U». 

li  m  flOODtua  to  tbeinttidity  of  a  lale  held  onder  RegulaUoD  YIII  of  1819,  of  a^ 
paini  estate  for  arrears  of  rent,  that  the  noticee  of  sale  described  in  cl.  2,  a*  8  of 
the  Begalation  should  have  been  all  dnl^  and  regularly  published  as  therein. 
direeted. 

Ths  plaintiffs  held  a  patai  talook  named  Iofaapore>   nnder  tha- 
Maharaja  of  Burdwan^  which  stcx>d  in  the  name  of  their  g^nd- 
father  in  the  Maharaja's  taujih  (revenne  or  rent  accoant  show* 
ing  nnder  the  name  of  each  payer  of  revenne  or  rent,  the  totab 
amount    dne,  the   amount   paid,   and  the  balnaco'  dne.)    The* 
Maharaja  of  Burdwan  instituted  a  suit  for  arrears-  of  rent  dae  on 
accoant  of  this  patni  mehal  for  the  year    1276  &  S.   (1869-70), 
in  the  Collector's  Oonrt  at   Hooghly,  nnder  Regulation   YIII 
of  1819 ;  and  on  the  14th  May  1870,  the  patni  estate  was  sold 
for  snch  arrears,   and  purchased   by    Ram  Eumar  Mitter  and 
Dwarkanath  Banerjee,  defendants.     The  plaintiffs  objected  to 
the  sale  before  the  Collector,  but  unsnccessf  ally.  The  present  suit 
was  brought  by  them  in  the  Civil  Court  against  the  Maharaja 
and  the  auction-purchasers  for  a  declaration  that  the  sale  was 
illegal*  on  the  grounds  that  the  notices  of  sale,  as  described  in- 
Regulation  VIII  of  1819,  had  not  been  duly  published ;  that^the 
plaintifEs  were  wholly  ignorant  of  the  proceedings  ;.  and  that  the 
property  had  been  sold  for  a  price  considerably  bdlow  its  proper 
value;  and  also  for  possession.    The  plaintiffs  alleged  that  the 

*  Special  Appeal,  No.  57B  of  1871.  from  a  deosee  of  the  Judge  of  Hooghly,  dated; 
the  24tb  February  l87l,  reversiug  a  decree  of  the  [Second  Subordinate  Judge  •& 
that  difltriot,  dated  the  22nd  September  1870. 
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^^^       Maharaja's  agents  had  acted  fraudulently  in  the  pubUcation  of 
Baicaktha   the  notices.    They  also  claimed  damages. 
Nam  SiMQ       riT|jQ  defence  of  the  Maharaja  was  that  the  notices  of  sale  had 

Uahasaja    been  duly  published,  and  that  there  was  no  fraud  on  the  part  of 
Daibaj  Ma-   1  .  . 

batabCbaitd  D^is  agents. 

ADua  rj^Q  defence  of  the  auction-purchasers  was  the  same  as  that 
of  the  Maharaja,  with  the  addition^  that,  as  they  were  bona  fide 
purchasers  for  a,  valuable  consideratiouj  the  sale  to  them  was  not 
liable  to  be  disturbed. 

The  Subordinate  Judge  held  that  the  receipt  of  senrtceof  notice 
filed  was  a  forgery,  and  that  no  notices  had  been  proved  to  have 
been  given  in  the  mode  prescribed  in  Regulation  YIII  of  1 819. 
He  gave  the  plaintiffs  a  decree  for  possesAoD,  but  without 
damages,  which  he  held  they  were  not  entitled  to,  as  they 
were  defaulters  in  the  payment  of  their  rent.  Against  this  deoisioa 
the  'parcbasers  appealed  to  the  District  Judge.  The  Judge 
concurred  with  the  lower  Ckmrt  in  its  finding  that  the  receipt  of 
service  of  notice  was  not  genuine.  He  came  to  the  concltmoift 
however  that  the  evidence  established  a  personal  knowledge  of 
the  notice  oi  sale  by  the  plintiffs.  He  also  held  that,  though 
the  notices  might  not  have  been  properly  published  at  tha 
places,  and  in  the  manner  prescribed  in  Regulation  YIII  of  1819^ 
that  was  not  suflScient  in  subsequent  proceedings  to  reverse  a 
sale,  as  he  found  that  the  plaintiffs  had  personal  knowledge  of  the 
day  of  sale ;  and  he  held  that  the  object  of  the  law  was  fulfilled, 
and  dismissed  the  plaintiffs'  suit. 

Mr.  Woodroffe  (with  him  Baboos  Kali  Mohan  Das,  Hem 
Chandra  Banerjee,  and  Ram  Charan  Mitter)  for  the  appellants. 

B^hooA  Jagadnand  Mookefjee  and  Chandra  Madhab  Ghosa 
for  the  Maharaja  of  Burdwan. 

Mr.  Money  (with  him  Baboos  Bainanath  Boae  and  Ta/rak 
Nath  Sen)  for  the  auction-purchasers. 

Mr.  TFoocjErojfe.-^For  a  sale  of  a  patni  estate  on  account  of 
arrears  of  rent  to  be  valid,  it  is  necessary  that  all  the  provisions 
of  Regulation  VIII  of  1819  should  hav^  been  strictly  carried  out. 
CI.  2  of  8.  8  requires  three  separate  notices  to  be  given^  one  to 
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be  pot  up  in  some  coQapicaous  part  of  the  Collector's  catcherry        1^72 
another  to  be  stuck  up  at  the  sudder  catcherry  of  the  zemindar   Baikantha 
himself^  and  a  third  to  be  published  at  the  catcherry  or  at  the    ^^^^  ^^^^ 
principal  town  or  village  upon  the  land  of  the  defaulter.    The   Mahakaja. 
law  father  says  that  the  zemindar  shall  be   exclusivly  responni*  batab  (^hand 
ble  for  the  due  service  of  these  notices.    These  three    distinct    ^a**^"*^- 
notices  are  imperative,  and  the  reason  is  plain,  for  a  patnisale 
affects  not  simply  the  patnidars,  but  all  holders   of  subordinate 
tenures  under  the  patnidars.    In  Mohammed  Zahor  Ali  Khan  v. 
TMuMOMiut  TkaJcoranee  Buttee  Koer  (l),  the   Privy  Council  held 
that  a  special  law  must  be  strictly  carried  out.     A  series  of 
decisions  of  both  the  late  Sudder  and  the   High  Court   held 
a    strict  cOmpliJIce    with  this  section  of  Regulation  YI1I  of 
1819  to  be  indispensable  to  the  validity   of  a  sale   under  this 
Begulation.    See  Sana  BtU    v.    Lai  Ohand    Chowdhry    (2}^ 
Haranath    Chfta   v.  Jagannath  Bay    {S)    Baghab     Chandra 

(I)  U  Moo.  T.  A.,  see  p.  477.  This  patni  was  sold  for  arrears  o' 

'  W^W.R.,24S.  rent  on  the  I4th  May  1866,  and  pur- 

(S^BefofMr,  Juttic$  BayUy  and. Mr.    ohiised  by  one   HiMranath  Onpta.    The. 
Jmtka Hobhouse,  pUintiffiB  sped  for   possevsipn.  of   the. 

teaore  by  baying  the  sale^a^  anotion  ,aefe. 
HARAKATH  GUPTA  (onb  of  tob  Db-    a^de.  I.  L.  B. 

VE9I1ANT8)    9-     JAGANNATH    BOY  The  plaintiffs'  case  was  th*t  the  sale   ^  ^^^'  ^^^ 

CHOWDHRY     AND    OTHMS  (Rlaiht^  wis  entirely  iUegal  and  firandnlettt  4  thai 

ir|8)«*.  no  notice  was  serred  as  required  by 

The  lit  February  1869.             .  d.  2,  s.  S,   Begulation   VIII  of   1819  . 

Baboo     Ananda  Cfhandra  Qhosaltot  and  that  the  purchaser,  Haranath  Gupta, 

the  appellant.  w^saaerrant  of  the  aemindar^anda 

Baboos   A$knto9h  Ohatterj€e  Jagada-  mere  benamidar. 

na/fid  McoJxrfee,  and  Am^hd  Ohamdrm  The  defendants  pleaded  that  the  sale 

M9okerftQ  f or jtbe  respondents.  was  gpod  and  l^gal*  and  shoold  be  up- 
held. 

Batlct,  J.— I  am  of  opinion  that  this  The  first  Court  held  that,  the  notiee 

appeal  mnst  be  dis^usse^  withoosts.  was  duly  served,  and  tbait  tl^e  plaintiffs 

t*he  plaiint^,   Jagannath  Bqy   and  were  f  uUy  aware  of  the  impending  sale. 

Brajendra    Kumar   Boy,,  held  a  patni  It  therefore  dismissedl  the  f^aintiiffa' ease* 

under  a  minor  zemindiur,  Ai^nada  Pra-  The  plaintiSg  appealed  to  th^  lower  • 

sad  Boy,  whose  estate  is  now  under  the .  Appefliite  Cou|:.t,  and  u|[g6d  that,  in  foot,  . 

Cotirt  of  Wards,  and  who  is  a  oo-def  end-  no  legal  notice  was  ev^ .  served  nppn  , 

aat  with  the  special  appellant  in  this  case,  them . 

*  Special  Appeal,  No.  2020ori86S,  horn  adecree  of  the  Prineipal  Svdder  Ameen 
of  Tippera,  dat«d  19th  Bfay  1806^  .reversing  a  decree  of  the  Meonsiff  of  that  dig^ 
trict,  dated  3Ut  August  1867. 
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1872       Banerjee  v.   Brajanath  Kundu  (1).  and  Lootf-o-niasa  Begum  v 
BkiKkKTBk  KowuT  Bum  Chunder  (2)  decided  by  the  late  Sudder  Court;. 

Nath  SiNoI       ^j^  ^^^  AppeUate  CJoart  reversed  In  the  fipit  place,  I  think  that  the 

UarIbaja    the  decree  <rf  the  firet  Conrt,  and  or*  lower  Appellaie  Court  dtebelieTee  the- 

Dhiraj  Ma-  dflied  the  tale   to  be   set  aside  on  the  evidence  of  the  peon  aa  to  the  ierrioe  oC 

BATAB  Chand  ground  oC  the  notice  not  having  been  notice,  and  it  does  so  because  the  peon 

Bahadub.     ^y  served.  deposed  to  the  notice  being  served  in 

The  defendant,  Hacanath  Onpta,  is  Baiaakh,  whersss  some  witnesses  who 

the  speoisl  appellant  before  ns,  and  the  came  forward  tosnpport  the  peon's  evi- 

aemtndar  also  appears  in  support  of  the  dence  stated  that  the  notice  was  served 

•                       special  appeal,  but  has  filed  no  petiticA  InChaHni. 

under  s.  873,  Act  VIII  of  1869.  The  defsodant  pacofaasep  Oed  • 
The  grounds  taken  in  the  petition  of  sArathtU  (report  of  the  facts  of  a  tran> 
special  appeal  are,  firttly,  that  the  par-  saofzon)  pttrporting  to  have  been  given 
ohasar  has  wrongly  had  pnt  on  bim  the  hy  certain  persons  of  the  village  on  the> 
bnrthen  of  proving  that  all  the  formali-  13th  Baiaakh,  bat  1^  witnesses  to  the 
ties  necessary  to  be  obeerved  before  a  tkraihdl  on  being  examined  generally 
sale  of  this  nature  had  been  fulfilled;  denied  that  there  had  been  any  such 
McoMd^,  that  supposing  there  wasaay  aAr^OUd  at  alk  The  k>wer  Appellate 
irregularity  in  the  notice^  that  irregnl-  Court,  upon  the^  two  (as  it  findsjl  an» 
arity  could  not  afFect  the  ttctius  of  the  trustworthy  and  irreconcilable  state- 
defendant  (the  purchaser) ;  tiUftUy,  that  ments,  oomesy  I  think,  to  a  general  con- 
the  plaintiff  was  bound  to  prove  hisalle^  dusion  of  facts  (thougfait  is  ^rne  afters 
gation  of  there  being  fraud  and  collusion  good  deal  of  Ijoose  and  ramUing .  argu- 
between  the  zemindar  and  the  auction-  ment),  that  really  neither  the  notice, 
purchaser  s/ottr<^^,  that  as  long  as  the  nor  the<«ii*a<A(tt  is  proved,  and  that  thero 
plaintiib  did  not  show  that  no  balance  was  no  evidence*  whatever  of  sny  notice- 
was  due,  no  irregnlarily  in  regard  to  the  of  sale  within  15  days  from  the  Ist  fiai- 
nciiee  could  vitiate  the  sale;  and  UMff  sakh  as  requhred  by  cl.  2,  s.  8,  Begn* 
tiMt  by  the  evideaee  addaoed  by  the  latfcm  VIIJ  of  I81t. 
defendant  purchaser*  it  had  been  dearly  It  has  been  pressed  on  ns  that  m 
shown  that  the  notice  was  duly  served,  notice  under  d.  2,  s.  8,  begnlatioit 
•  and  that  the  Prindpal  Sudder  Ameen  VIll  of  1810,  is  not  aa  esMutial  part  of 
was  wrong  to  order  the  sale  to  be  set  the  preliminaries  required  by  the  former 
aside  on  the  only  ground  that  **  the  portion  of  the  section  as  far  as  regards 
notice  was  not  served  16  days  before  the  validity  of  a  sale,  and  the  case  of 
the  sale."  Sana  Bibee  v.  IM  Cfunid  Chowdkry  (a) 
The  decision  of  the  lower  Appellate  has  been  cited  in  support  of  this  srgu- 
Courtis,  no  doubt,   very  unconnected    ment. 

and  obscure ;  but  taking  it  as  a  whole^  la  my  opinion^  looking  to  the  terms  of 

and  looking  to  the  judgment  witii  re-  s.  8,  it  is  impossible  to  say  that  it  was 

ference  to  the  pleadmgs  and  the  evid^  not  a  distinct  and*  an  obvious  object  of 

ence  before  the  lower  Appellate  Courts  the  Legislature  to  provide  a  sufficient 

I  think  that  it  substantially  finds  that  notice  to  a  defaulter,,  before  a  sale  took 

notioeunder   cl.  S,  s.  $,  Beg.  Vlllor  place  of  his  tennre;. and  I  think  that  the 

1819,  was  not  duly  served,  and  there-  law  considered  I&  days'  time  (but  not 
fore,  in  the  tarns  of  that  law,  the  tenure 

oouldnet  be  jnoperly  brought  tosals  v^)^^OL 

.    for  its  aneacsof  rent*  (2)  S.  D»  D*  fee  1840,  3H- 

(tt)  9  W.  E.,  242. 
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Mr.   Money.**— Technical   objections  ought  not  to  be  allowod       1B72 
to  defeat  the  object   of    the    Regulation.     See    Bona  Bibi  v,   baikantha 

leeB)tobeasafficieatperiodfor  giTing  car  with  Mr.  Jastioe  Bayley    that    the    ^^^^  ^^^^^ 

Bodi  ddfaolter  notioe   of  the  intended  Court  has  snbstantially  foand  that  there    hj^babaja 

■ale,   and    that   without    such  notice  was  no  proof  of  any  notioe  at  all  haTing   DHtaAjMA- 

•no  sale  oonld  be  a  sale  duly  held  under  been  senred  upon  the  plaintiiEi,the  patni  hatab  Chand 

that  law.    Again,  the  deeision   of   this  dars.                                                           Bahaduk* 

CSonrt  cited  aboTe  does  not  seem  to  me  This  being  so,  the  first  objection  taken 

in  apply  to  thin  case  nt  idt^   beoaose  in  in  appeal  on  behalf  of  the  special  appeU 

that  ease  It  waa  found  as  a  faot  that  the  lant  falls  to  the  ground,   and  on  the  se* 

notioe  waa  duly  served,and  that  the  mere  oond  point  the  objection  fn  Us  of  itself* 

•faeenoe  of  a  «<2raeA<K  would  not,nnder  the  — 

oireniulanoea,  THtaiethe  sale ;  but  here  (1)  Before  Mr.  Jugtiee  Loch  and  Mr. 

o  my  mind,  tlw  lower  Appellate  Oourt  lutUee  MiUer. 
fittdnwraftK9itih<it  ne  notioe  whatemr 

wae  dnly  served.    It  is    neeefaaty  to  KAQHAB  0  SAND  HA    BANBBJEB 

obaucie  tiutthaiieiAMbwt  hfanelf  IHed  AnDQTuaasf'P&uimFrs)  v.  BRAJA- 

Om  HtratkA  as   eviienoe   onhlsowa  NATS  KUNDU  OHOWDHBY  and 

teiialf,Hid  now  oemes  and  argues  before  othsbs  (Dbfendants).* 
ns  ifant|the  ^fiakna  of  a.  8,  Begala* 

tion  Fill  of  1818,  are  not  required  in  The  %mi  December  1870. 
their  entirety    (inbluding   VweiiraMl) 

to  be  earned  ont.  Baboos  Bern  Chandra  Banerjee^Bipro^ 

fioM  Mooketjer,    and     lawar    Ohandra 

In  xsgord  to  the  objection  in  the  'peti-  Ohuckm  but  iy  for  the  appellants, 

tion  of  spedai    appeal  that  no  irregu*  Baboos  KM   iVosaitna  Dnft<    MohM 


larity  tntiates  a  sale,  so  kmg  as  the  do-  Mohin  Boy,  and  AuHwuh  Ohandrm  Bof 

fmaSi&K  deesnotnhow  thattluire  was  any  ner^M  for  the  respondents. 

balanoedne,ihe  pleader  for.the  appellant  The  jadgmeni  of  the  Oourt  was   deli* 

does  not  press  the  pointy  and  it   iaun^  vered  by. 
neodflsary  therefore  to  make  any  further 

lemark  on  it.  Iiocn,  J.-^^The   present    suit    is    for 

setting  aside  the  sale  of  a  patni  and    for 

The  speoialappdal    is  dismissed  with  the  reoorery  of  po^aeasion  of  the  plaint* 

ooB^.  iff's  share  in  the  said  patni. 

fioBBotiBBi  J. — I  agree  in  diamtsaiag  The  objeotiona  taken  by  the  plahitiff 

this  appeal  with  costs.  to  the  sale  are  that  it  has  been    inform- 

.   The  pleaders  for  the  special  appellant  ally  made,  and  that  the  semindar,  when 

admit  that,  if  we  should  hold    that,  as  a  asking  the  Odleator  to  bring  the    pro* 

Blatter  offaol,  the  lower  Appellate  Court  pertytosale,  should    have   recognized 

hasiettad  tint  notioe  was  notserred  on  all  the  patnidars^  and  that  the  sale  had 

the  patnidar  at  any   time,    then   they  been  brought  abontby  collusion  between 

have  no  gronnd  for  special  appeal,    and  the  zemindar  and  some  of  the  oo'sharers 

the  pleaders  only   took  up  the  seoond  of  the  patni. 

point   noticed   by  Mr.   Justice  B^yley,  The  lower  Oourt  have   found  that  the 

on  the  supposition  that  the  Cburt  might  sale  waa  properly  oondacted    by  the  se- 

be   with   them  on  the  firat    point.    On  mindar,  and  there  waa  no  proof  whatever 

oonaidering  oaref ully  the   jndgm3nt  of  of  the  ooUnsion,  and  so    dismiaaed    the 
the  lower  Appellate  Gourt,  I  quite  con*    suit. 

*  Special  Appeal,  No.  1260  of  1870,  from  a  decree  of  the  Subordinate  Judge  0£ 
Nuddea,  dated  the  30th  March  1870,  affirming  a  decree  of  the  Sudder  Mouaaiff  o 
that  district,  dated  the  3l8t  December  1808. 


\ 


02                                                 BBNaA^L  L\W  REPORTS.  [VOL.  IZ. 

1872       Lai  Chand  Chowdhry  (I).    There  can  be  no  6l>jeotion  to  the 
Batkaktha"  p^f 801^^^  service  on  which  the  Jadge  has  acted^  ad  it  is  found  thai 

Kath  Biko 

if,              A  apeoial  appeaA  hu  been  preferred  Now,  looking  at  the  eWdenoe  wbioh 

Ma  H  aba  J  A.   OB  the  gronnda —  has  been  read  to  na,  we  think  the  lower 

Dhtbaja  Ma-    /'^r^t.— That  the  semindanwben  »pplr-  Ooorta  are  wrong  in  holding  that  tiia 

"^BahaduiT^  ^"^  ^  ^^®  Collector  for  the  eale  of  the  notioe  waa  dnly    pnbUahed.    The  eH- 

{Mitni  tenure,  wav  bound  to reoogniaeall  denoe  in  anpport  of  the  dne  pablioatioil 

the  oo^harere  of  the  patni  #  and,  el   the  notioe    k  to  the  eftaol  that  tba 

£fMond2|^k—That  the  aaie   proelama'*  peon  of  the  xemindar,  who  emld  neithet 

tion   waa  not   iaaned  aa  preaoribed  by  read  nor  write,  pfeooeeded  to  the  ajk>t( 

law,    and   therefore  the  aale  ahonld  be  found  aome  people  aitUng  together  in  tiie 

reversed.  TillagB^  aaked  where  the  ontoherrf  wati 

After  disallowing  the  first  point,  the  onbeing  told  that  there  was  no  mitciunj. 

Court  prooeeded :—  asked  where    was  the  gomaata;    on 

On  the  aeoond  point  we  find  thai  tile  being  told   that  the  gomasta  was  not 

law    (oL   jl,    a.   8»   Regulation    VlII  in  the  iPiUage,  fas  o(Aned  the  B<«tios  given 

of    1819)   requires  that   *%   oopy  or  to  him  by  the  ssaiindar,  and  sho#d  it  to 

eztraoe  of  suoh   part   of  the  notioe  aa  five  or  aix  peofile,  who  wereaittii^  tiiaro, 

may  apply  to  the  individual  oaae  ahall  none  of  whom  oonld  read   and  writs  | 

be  by  him(thd  aeniindar)aent,  to  be  aimi*  and  he   then  proeeeded  to  the  »Ai>^nt|||| 

larly  published  at  the  outoherryi  or  at  and  obtained   from   the  head  oonatabte 

the  principal  town  or  Village  upoh  the  a  oertifioate  on   the    baok   of  the  said 

land  of  the  defaulter.'*    By   the  words  dooument,  to  the  effeot  that  he  made  suoh 

'^similarly  published"   is   meant  that  and  such  a  statement  of  ths  tmblioatioiK 

the  notioe   is   to   be  stuok  up,  as  ap*»  of  the  notioe.      This  Is  dearly  not  snoh 

pears  from  the  previous  words  of  the  apubtieatioiiasthelaw  requires,    Tha 

seotion,  in  the  outoherry,  or  if  there  notion  should  be  suiok  np  in  the  outoh-* 

be  no  outoherry,  in  the  prinoipal  town  erryi  or  if  there  be  no  outoherry  in  some 

or  villnge  upon  the  land  of  the  defaulter,  oonapioaoaa  part  of  the  prinoipal  village 

Then  the  law  goes  on  to  say  that  the  upon  the  land  of  the  defaulter.      It  is 

notioe  ia  to  be  served  by  a  single  peOn,  evident  from  the  evidenoe  that  the  notioe 

who  is  to  bring  haok  the  reoeipt  of  the  Was  not  stuok  up  at  all,   and  in  fact  the 

defaulter,   or    of  hia  manager,  for  the  peon  took  it  aiTiy  with  htm,  and  had  the 

same ;  or  if  tmable  to  prooaro  this,  he  is  oertifioate  endorsed   by  the  head  ooa* 

to  obtain   the   sigoatures  of  three  sub-  stable.      Now   the  object  of  the  notioe 

stantial  persons  residing  in  the  neigh*  appears  to  be  not  merely  to  give  iafor* 

bonrbood,  in  attestation  of  the  notioe  mation  to  parties  wishliig  to  purohassb 

having  been  brought  and  published  on  but  to  gave  faiformatian  to  the  dsfaaiter 

the  spot.  And  further  the  law  presoribes  that,   unleBS   the   arrear  he  paid  bye 

that>   in   ease  the  people  of  the  village  oertain  day,  the  property  will  be  sold  t 

should  objeot   or   refuse   to  sign  their  and  the  dcMEaulter  might  well  plead  that 

names  in  attestation,  the  peon  shall  go  he  has  been  endamaged  from  the  want 

to  the  "outoherry  of  the  nearest  Moon*  of  the  proper  pnhUoation  of  the  notioe 

siff,  or  if  there  should  be  no  MoonaiCto  as  required  by    k^w.    We  think,  there- 

the  nearest  thannah,    and   there  make  fore,  that  the  lower  Courts  are  wrong 

voluntary   oath   of   the   same  having  in  finding  that  the  nntificatioa  had  been 

been   dnly    published,    oertifioate    to  published    aooording    to    law,    and  we 

which  effect  shall  be  signed  aud  sealed  think  also  that  the  sale  \a  oonsequently 
by  the  said  officers,  and  delivered  to  the    Ulei^al. 

peon/*  (1)9W.  B.,  242. 
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oa  a  preyioua  ocoasioa  tho  patnidara  had  penonally  received  bhe        ^^ 
notice  of  salej  and  paid  ia  the  rent  then  due.    The  reason  urged  Bukantha 
by  the  appellants  for  a  strict  oomplianoe  with  the  letter  of  the  Nath  Swa 
law  regarding  the  notices  of  sale  will  not  apply  in  the  present  case>    Maharaja 
as  there  are  in  this  estate  no  other  holders  of  subordinate  tenures  batab  Ghaho 
under  the  patnidar.     The  plaintiffs,  after  unsuocessf ally  attempt*    Babadob. 
ing  before  the  Revenue  authorities  to  prove  irregfularittes  in  the 
procedare  adopted  by  the  Kemindar,  are  bound,  when  they  oomo 
into  the  Civil  Court  to  have  the  sale   cancelled,   not    simply  to 
show  that  the  letter  of  the  law  has  not  been  complied  with,  but 
that,    in   fact,    they    had    no  knowledge  of  the  sale.     It  is  not 

denied  that  that  there  was  an  arrear  due.  The  Judge  was  right 
in  acting  upon  thd  fact,  which  he  found  on  the  evidence,  *m2;.^ 
that  the  patnidars  had  personal  knowledge  of  the  day  of  sale* 
The  real  object  of  the  law  is  notice  to  the  patnidar.  The  auc* 
tion-purchasers  have  paid  their  purchase^money  in  good  faith^ 
and  it  is  not  proved  that  they  acted  in  collusion  with  the  eemin- 
dor's  agents.  They  are  entitled,  in  the  event  of  the  sale  being 
cancelled,  to  get  back  their  purchase  money  with  interest  from 
the  aemindar  under  the  provisions  of  s.  14  of  Regulation  VIII 
of  1819. 

The  judgment  of  the  Court  was  delivered  by 

Eamp,  J.--«-The  special  appellant  in  this  case,  the  plaintifE 
below,  is  the  patnidar  of  a  certain  mehal  Called  tchapore. 
The  defendants,  special  respondents,  are  the  Maharaja  of 
Burdwan,  the  zemindar,  and  the  auction-purchasers. 

The  suit  Was  to  set  aside  a  sale  made  at  the  instance  of  the 
semindar,  the  Raja,  of  a  patni  talook  belonging  to  the  plaintiff. 
D  images  were  also  claimed. 

The  first  Court,  the  Sabordinate  Judge  of  Hooghly,  Baboo 
Jagabandhu  Banerjee,    found    that    the    receipt    of  service  of 

AS)  however,  the  attotton-parohxiser    entitled  to  recover  their    shftre  in  the 
does  not  press   to  be  indemnified  by  a    patni, 
refund  of  his  purchase-money,  wo  think        The    question    of   costs    which  the 

it  anffioient  to  declare  that  the  notice  not    plaintiffs  will  recover  from  the  semindar 
having  been  published  as  presoribed  by    will  be  determined  by  the  Ooart  below» 
1  vw,  the  sale  is  not  binding  upon  the    and  the  aaction»purohMer  wiXt  /■eoovef 
plaintiffs  in  this  case,  and  that  they  are    his  costs  from  the  zemindar. 

6^ 
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1872       notice  whioli  waa   filed   on    behal!  of  the  eemmdar,  the  Baj», 
Baikantha  was  a  forgery,  and  his  decision  on  this  point  is  not  interfered 
Nath  Sing  .^ith  by  the  Jnd^e  on  appeal.      The  Subordinate  Judge  further 
Maharaja   found    that    'the    requirements    of   cl.    2,    s.    8    of    Regula- 
^^atITc^ahd  *ioo    VHI    of    1819    had  not  been  complied  with  in  this  case, 
Bahaddb.  .inasmuch    as    no    notice    was    stuck  up  in  the  cutcherry  of  the 
OoUeetor  and  no  copy  or  extract  of  the  notice  was  published  at 
the  cutcherry,    or    principal    town    or  village  upon  the  land  of 
the  defaulter.      Be  therefore  reversed  the  sale.       On  the  ques- 
tion   of   damages    he    found    that    the    plaintiffs  were  clearly 
defaulters,  and  that  it  was  gross  neglect  on  their  part  that  they 
did  not  enquire  whether  a  s«it  andor  the   Regulation  was  insti- 
tuted against  them  within  the  prescribed  time,  and  that  they  are 
bound  to  abide  by  the  loss  which  has  accrued  to  them  in  conse* 
quence  of  their  own  laches. 

On  appeal  to  the  Judge  by  the  Temindar,  there  being  no  cross* 
appeal    by    the    patnidar    on  the  question  of  damages,  we  find 
that  the  points  raised    in  appeal   are  not  the  point  upon  which 
the  Judge's  decision  turns*  namely  whether  personal  service  on 
the    patnidar  was    sufficient^    but   the  grounds  of  appeal  were 
directed  against    the    finding  of  the  first  Court  on  the  question 
•of  fact,  namely,   whether  the  reoeipb  -of  service  of  notice  was  a 
•forgery  tnr  not«     There  were  other  grounds  of  appeal,  but  there 
was  no  such  ground  that  personal  service  on  the  talookdar  was 
a  sufficient  compliance  with  the  requirements  of  the  law.      Now, 
as  already  observed,  the  Judge  concurs  with  the  first  Court  in 
finding    that    the    receipt    filed    on  behalf  of  the  semindariaa 
forgery  ;  he  says : — ''There  is  no  reason  to  difiEer  from  the  lower 
Court's  rejection  of  this    receipt,    inasmuch  as  it  is  not  attested 
in  any  way,  and  that  part    of   the  evidence  which  relates  to  the 
act  of  signature  is  not  credible."       The   Judge  goes  on  to  state 
that,  looking  at  all  the  probabilities  of  the  case,  he  is  of  opimoa 
that  personal  service  on  the  patnidars  has  been  proved,  and  he 
infers  thart  the  evidence  as  to  personal  service  must  be  accepted, 
because  the  patnidars  knew  that  they  were  i'l  arrears,  because 
thoy  knew  their  legal  obli{^abions  with  respect  to  their  rents  and 
laistly  with  reference  to  the  weakness  of    their  excuses   for  not 
having  tendered  the  arrear  due  before  the  6Lb  or  7th  of  Jaishta, 
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namely,  that  their  mooktear  at  Midnapore  said  that  the    sale        1872 
would  not  take  place  before  th&  lOtb  of  Jaishta.    On  these  pre-  "bTikIntrI* 
samptions    the    Judge    overrules    the   decision    of    the    first    Nath  Sino 
Court    and    holds    that    the     personal    service    havinf^    be^n    mahabaja 
proved,  the  object   of   the   law   has  been    fulfilled ;   tha*  the  ^^^1*0^^^ 
defaulters   had    an  opportunity    of    saving   the   estate^  if    so     Bahadur 
minded,  and  not  having  done  so  the  sale  must  be-  upheld. 
The  decision  of  the  first  Court  was  therefore  reversed.    The 
only  question  we  have  to  decide  in  this  i^peal  is  whether  the 
finding  of  the  Judge,  that  the  personal  service  on  the  patnidar 
was    a   sufficient    service    under    ike    terms   of   d-.    2,  s.  8, 
Regulation  YIII  of  1819,  is  correct.    The  clause  enacts  that  ista- 
hars  or  notices  of  sale  shall  be  stuck  up  in  s«me  conspicuous  part 
of  the  cutcfaarry,  that  a  similar  notice  shall  be  stuck  up  at  the 
catcherry   of   the    zemindar    himself^    and  a  copy  or  extract  of 
snch  part  of  the  notice  as  may  apply  ta  the  individual  case  shall 
be  by  him  sent,  to  be  similarly  published  at  the  cutcherry,  or 
at  the  principal  town  or  village  upoa  the  land  of  the  defaulter. 
The    clause   then    goes   on  to  enact  that  the  zemindar  shall  be 
exclusively  answerable  for  the  observance  of  the  forms  above 
prescribed.      It  further  enacts  that  if  it  shall  appear,  from  the  ' 
tenor  of  the  receipt    or    attestation   of  three  substantial  persons 
residing    in    the    neighbourhood,,   that,   the    notice   has    been 
published   at    any    time   previous    to  the  15th  of  the  month,  of 
Baisakh,    it    shall    be   a    sufficient  warrant  for  the  sale  to  pro-- 
eeed    upon    the   day   appointed.      Now  in  this  case  it  appears 
to  us  very  clear,  that  the  first  requirement  of-  this  clause  of  the 
law,    namely,   that  the  notice  of  sale  shall  be  stuck  up  on  some 
conspicuous  part  of  the  cutcherry  of  the  Collector^  has  not  beea 
carried  out^    It  is  admitted  that  the  notice  was  not    stuck  up  in 
the  cutcherry,  but  that  it  was  pasted  into  sonw  book  which,  it  is 
said,  remains  in  charge  of  the  sherisfcadar,    and    which    is  not 
accessible  to  the  public  without  the  permisaion  of  the  sherista* 
dar.    It  does  not  require  mucli  reasoning   to  see  that  that  is 
not  a  compliance  with  the  requirements  of  the  law.    We  also 
think  that  the  copy  or  extract  of  the  notice,  which  requires  to  be 
stuck  up  at  the  cutcherry,  or  at  the  principal  town   or  village 
upon,  the  land  of  the  defaulter,  has  not  been  so  published  aa^ 
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^^^^  directed  by  law.  The  evidence  of  tbe  two  piada\i8  of  tbe 
Baikantha  Raja,  namely^  Sheikh  Amanat  and  Rahama,  cUiaa  Fila^  in 
^^™  ®'*®  the  case  of  Amanat,  goes  to  show  that  they  went  to  Daspore, 
Maharaja  and  not  to  Ichapore,  although  the  notice  was  directed  to  be 
9ATAB  Grand  8^^^^  at  Ichapore ;  and  in  the  case  of  Buhamui  aZio^  Filn, 
BA»Ai>yR  Y^  deposes  that  he  went  to  Daspore^  and  that  he  did  not  go  to 
the  Ichapore  eatcherry ;  he  also  states  that  althongh  he  has 
seaved  notices  several  times  on  this  patnidar  he  never  went  to 
the  eatcherry ;  he  does  not  certainly  say  Ichapore  cntoherry, 
bat  as  he  had  already  said  that  he  did  not  go  to  Ichapore^  it 
may  be  safely  inferred,  that  he  means  that  he  never  went  to 
Ichapore  eatcherry.  The  learned  coansel  for  the  appellants 
has  called  oar  attention  to  many  decisions  in  which  it  has 
been  rnled  that  [the  reqairements  of  cl.  2,  s.  8  of  Begala- 
tion  YIII  of  18t9|  mast  be[strictly  carried  out^  and  that  tho 
responsibility  of  carrying  them  oat  according  to  the  letter  of 
the  law  is  with  the  zemindar.  We  think  it  snfficient  to  refer 
on  this  point  to  a  decision  of  the  late  Sadder  Coart  of  the  28th 
Aagast  1849 — Lootf-o-niBsa  Begum  v.  Kowur  Ram  Chunder  (1). 
That  was  a  decision  before  three  Jadges,  who  were  very  compe- 
tent to  pass  an  opinion  apon  the  constriiction  to  be  pat  apon  the 
Begalation.  Those  learned  Jadges  held,  that  the  daty  of  the 
xemindar  nnder  cl.  2,  s.  8  of  Regulation  VIII  of  1819. 
•was  an  indispensable  duty  ;  that  he  is  bound  to  serve  notice  on 
the  defaulter,  either  at  his  cutcherry  or  at  the  principal  town 
or  village  on  the  land  of  the  defaulter ;  and  they  further  give  it 
as  their  opinion  that  the  land  of  the  patni  in  arrear  is  what  is 
meant  in  the  Regolation  by  the  words  '^land  of  the  default- 
er." We  therefore  think  it  very  clear  that  the  requirements  of 
the  low  have  not  been  complied  with  in  this  case,  and  that  tbe 
sale  mndt  be  reversed.  Mr.  Money,  who  appears  for  the  auc- 
tion-purchaser, who  has  been  made  a  party  to  this  suit,  has  call* 
ed  oar  attention  to  s.  14  of  Regulation  VIII,  more  parti- 
cularly to  the  latter  portion  of  tbe  section  which  enacts  that 
*'  The  purchaser  shall  be  made  a  party  in  such  suits  and,  upon 
decree  passing  for  reversal  of  the  sale,  the  Court  shall  be  care* 

(1)S.  D.D.  for  1849,  p  371. 
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fnl  to  indemnify  hira  againafe  all  loss  at  the  charge  of  the  zemitf-       ^872 
dar  or  person  at  whose  suit  the  sale  may  ha\^e  been  made."  Baikantua 

We  are  informed  that    the    purchase-money    is    still    in  the  NathSino 
hands  of  the  iyollector.    We  therefore  decree  the  special  appeal^   Maharaja. 
reyei*se  the  decision  of  the    Judge,    and    restore  that  of  the  first  batab  Ohand 
Court.     The  plaintiff's  costs  of  both  Courts   including  the  costs    B^^^^^- 
of  this  Court  will    be    paid    by    the    Baja  with  interest.     The 
purchaser   defendant   will    also   be  entitled  to  recover  his  costs 
from  the  Haja^  including    the  costs    of    this  Coui*t|  and  the  pur- 
ehase-money  will  be  refunded    to    him.    The  plaintiffs  and  the 
purchaser  will  recover  separate  costs  from  the  Raja. 

Appeal  decreed. 


Before  Mr.  JusUoe  Kemp  ^vid  Jfr.  Jueiiee  Glooer, 
MADAN  MOHAN  BISWAS  and  akothbr  (Piaintvfs)  v.   WILLIAM 

STALK  A  BT  and  othbbs  (DKViNDANTb).* 

Buit  for  Sent  at  enhanced  Boies  of  Land  aUutUed  in  aToiim-^Aet  VIII 

0/1869(5.0.) 

A  suit  cannot  be  maintained  under  Act  V HI  of  1869  (B.  C.)  for  rent  at 
enhanced  rates  of  land,  not  used  for  agricultural  (x*  horticultural  purposes, 
but  situated  in  a  town. 

Baboos  Bhvvrah  Chandra  Bamerjee  and  Bama  Charan  Boe6 
for  the  appellants. 

Baboo  Bajendra  Nath  Boae  for  the  respondents. 

Thb  facts  of  this  case  and  the  argamenis  are  sufficiently  stated 
in  the  judgment  delivered  by 

Kemp,  J,^ — This  is  a  suit  brought  by  the  agent  of  Rani  Lalan 
Mani  upon  a  notice  dated  the  24th  of  Chaitra  1276  (5th  April 
1870)^  addressed  to  Messrs*  John  and  William  Stalkart  of  Sul- 
kea.     The    notice    was  issued    under    the    provisions    of  s.  IS 

*  Special  Appeal,  No.  721  of  1871,  from  a  decree  of  the  Additional  Judge 
of  Hooghly,  dikted  the  iVth  Maroh  1871,  affirming  a  d^ree  of  the 
of  that  district,  dated  the  S8th  Docember  1870. 


1872 
March  4. 
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1872      Act  X  of  1859,  and  is  to  t^is  effect :— That  in  No.  12  khas  bazi- 
Madam  Mo-    ^fi^  batidoliMti  mehal,  Char  Salkea,  the  defendanta,  the  Mesors^ 
BAN  BttwkB  Stalkart.  hold  a  tenttre  which   ia    recorded  as  dags  Nos.  2  and  3 
Stalkabt.    in  the  settlement  proceedings^  and  that  the  area  as  per  chitta  is  13 
bigas  odd  katas ;    that  on    measarement    it  being  found  that 
they  have  in  their  ooonpation  40    bigas  of  land  ;  therefore  there 
is  an  excess  of  27  bigas    odd   katas   in   their   occupation :  that 
ryots  of  the  same  class,  and  holding   lands  of  the  same  descrip- 
tion,  namely  Messrs.  Gregory  and  llackenade«  pay  a  higher  rent 
than  the  rent  paid  by  the  Messrs^  Stalkart ;  and  that  the  prodne- 
tive  power  of  the  soil   has    increased.    The    notice  therefore  ia 
on  this  footing,  that  the    defendants    do,,  within  seven  chys,  ap- 
pear and  execute  a  kabaliat  at  the  rate  of  Bs.  50'  a  biga. 

The  sait  was  instituted  on  the  1 1th  August  1870 ;  and  when  the 
suit  was  instituted,  Act  YIII  of  18H9  (B*  0.)  was  in  operation  in 
the  district  which  has  jurisdiction  over  the  suit,  supposing  it  to  be 
broogbt  in  the  proper  shape.  The  suit  was  instituted  in  the 
Court  of  the  lloonsiff  of  Sulkea.  The  plaint  states  that  the 
proper  yearly  jumma  payable  on  the  whole  area  is  Bs.  2,000  ; 
that  on  the  plaintiff's  share  the  jumma  would  be  Bs.  625  per 
annum.  The  plaintiff  does  not  sue  for  the  increased  rate  after 
notice  for  the  whole  year  according  to  the  terms  of  her  notice,  but 
sues,  perhaps  by  way  of  a  feeler,  for  three  months'  rent,  namely^ 
from  Baisakh  to  Asar  (April  to  June)  for  Bs.  156-4.  The  de- 
fence of  the  Messrs.  Stalkarts-  is  a  very  elaborate  and  long'  one. 
It  is  not  necessary  to  go  into  all  the  points  raised  in  the  defence 
on  the  merits  of  the  case ;  it  ia  sufficient  for  us  to  notice  the  points 
taken  with  reference  to  this  suit  not  being  maintainable  under 
the  provisions  of  Act  X  of  1859  under  which  the  notice  was 
served,  or  under  Act  YIII  of  1869  (B.  C.)  under  which  the  * 
plaint  was  instituted. 

The  Moonsiff,  in  a  very  careful  decision/  notices  only  such  of 
the  pleas  in  the  defence  as  are  necessary  to  enable  him  to  arrive 
at  a  decision  as  to  whether  he  had  jurisdiction  to  try  the  case 
under  Act  YIII  of  1869  (B.  C.)  The  points  taken  are  that  the 
land  is  situated  in  the  heart  of  the  town  of  Sulkea ;  that  it  never 
has  been  used  for  agricultural  or  horticultural  purposes,  or  for  any 
purposesincidental  thereto,  and,  therefore,  that  the  provisions  o^ 
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Act   X   of  1859  and  Act  VIII  of  1869  (B.  C.)  will  not  apply. ]^^ 

With  reference  to  that  pointy  the  Moonsiff^  after  referring  to   Madan  Mo- 

HAN    R  Ta^fJLM 

certain  decisions  of  an  old  date  which  are  to  a  certain  extent  in  ^, 

conflict  with  decisions  of  a  later  date,  gives  a  number  of  decisions  Stalkabt. 
of  this  Court  which  rule  that  such  a  sait  will  not  lie.  and  the 
Moonaifi  sbjs,  and  we  think  very  properly  says^  thac  it  would  be 
in  kis  opinion  the  safest  oourse  to  follow  the  t>rinciplea  laid 
down  in  the  later  rulings.  The  Judge  has  substantially  eon- 
firmed  the  ruling  of  the  Moonsiff.  He  is  also  of  opinion,  with 
out  quoting  any  decisions  at  length/ that  the  Moonsiff  was  right 
in  holding  that  the  later  concurrent  decisions  of  this  Court 
supported  the  views  taken  by  the  Mbonsiff. 

In  special  appeal  it  is  ooatended  that  the  lower  Courts  are  wrong 
in  holding  that  ^ct  X  of  1859  and  Act  VIII  of  1869  (B.  C.)  do 
not  apply,  and  that  the  cases  referred  to  by  the  lower  Courts  do 
not  finally  settle  the  question  ;  that^  however  applicable  these 
decisions  may  be  to  cases  under  Act  X  of  1859^  they  are  not 
apidjcable  to  cases  under  the  latter  Act,  namely.  Act  VIII  of 
1869  (B»  G.)  This  case  has  been  brought  to  enhanoe  the  rent  of 
the  defendant;  and  although  notice  was  issued  under  s  18 
of  Act  X|  the  suit  itself  was  institntedj  as  already  observed,  after 
Act  VIII  of  1869  (B.  G.)  came  into  operation  in  the  district  of 
Howrah ;  we  have  been  referred  to  a  G-overnment  Gazette  which 
notifies  that  the  said  Act  would  come  into  operation  in  the 
district  of  Howrah  on  the  13t*i  !of  August  1870 ;  the  suit  was 

instituted  on  the  ISfch  of  August  1870,  and  therefore  there  can  be 
no  doubt  that  it  is  governed  by  the  later  Act,  namely.  Act  VIII 
of  1869  (B.  C.)  The  suit  is  brought  under  s.  18  of  that 
Act,  and  the  words  of  that  section  are^  almost  word  for  word,  the 

same  as  those  of  s.  17  of  the  former  Act.  The  grounds  upon 
which  ttie  notice  proceeds  are^  1st,  that  the  productive  powers  ot 
the  land  ha^e  increased ;  it  does  not  say  that  they  have  increased 
otherwise  than  by  the  agency  or  at  the  expense  of  the  ryot,  or 
in  what  way  they  have  ]increasd ;  it  merely  says  that  they  have 
increased ;  2ndly.  that  the  quantity  of  land  has  been  proved 
by  measuremant  to  be  greater  than  the  quantity  for  which  rent 
has  been  previously  pnid.  The  question  therefore  is  whethrtr, 
under   the   rulingi   of   this   Court,    such  a  suit  can  be  brought 
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1S72  ander  the  proyisions  o£  that  section.  Speaking  for  myself  I 
Maran  Mo^  have  repeatedly  ruled,  sitting  with  other  learned  Jadgesof  this 
h AK  B18WA8  Court,  that  such  a  suit  cannot  be  brought.     It  is  admitted  that 

V. 

Stalkart.  the  land  oocapied  by  the  defendants  is  not  nsed  by  them  for 
agricilltttfal  or  for  horbicultaral  purposes,  or  for  any  purposes 
incidental  thereto.  The  land  is  used  for  a  rope-yard,  and  it  is 
not  easy  to  nnderstand  hove  the  productive  powers  of  the  land 
have  been  increased  by  the  establishment  of  a  rope-yard  on 
that  land;  the  land,  apparently,  from  the  statement  of  the 
defendants,  is  land  which  vrould  be  useless  for  agricultural  pur- 
poses, as  it  i&  a  strip  of  land  <m  the  border  of  the  river,  subject 
to  tides,  and  only  useful  for  such  purposes  as  that  for  which  it 
has  been  used  by  the  defendants.  However,  that  is  a  question, 
which  is  involved  uq  the  merits  uf  the  case.  There  are  many 
decisions  of  this  Court  which  have  ruled  that  lands  nsed  for 
other  purposes  than  for  purposes  of  agriculture  and  horticulture 
are  not  lands  liaUe  to  enhancement  under  s.  17  of  Act  X  of  1859* 
Amovig^t  many  other  decisions  it  will  be  sufficient  to  quote  two, 
Kali  Uohan  GhcAerjee  v.  KaU  Krishna  R>y  Ohowdhry  ^(I)  by 
L.  S.  Jackson  and  Markby,  JJ.,  and  there  is  also  a  very 
late  case^  Rani  Barga  Sundari  DcU^i  v.  Bihi  Umdatanniasa  (2)« 
before  Glover  and  Dwarka  Nath.  Mitter^  J  J.,  where  this  point 
was  fully  considered ;  and  although  those  lerned  Judges  difEered^ 
the  Senior  Judgd  Glover,  J.,  was  oi  opinion  that  there  was 
no  conflict  of  decisions ;  and  although  pressed  by  his  learned 
colleague  to  refer  the  question  to  a  Full  Bench,  he  declined  pQ 
do  so,  inasmuch  as  there  was  no  conflict  of  decisions,  and  in 
doing  so  he  was  justified  by  the  practice  of  this  Court,  because 
when  there  is  no  conflict  of  decisions,  the  Full  Bench  have 
invariably  refused  to  decide  the  points  referred.  We  are  told 
that  there  is  a  probability  of  the  decision  just  alluded  to  being 
appealed  against.  If  that  is  so,  the  point  will  be  definitely  set. 
tied ;  but,  as  the  law  at  present  stands,  and  with  reference  to  the 
rulings  of  this  Court,  we  think  it  right  to  follow  the  consistent 
decisions  of  a  later  date,  and  we  therefore  upheld  the  decisions 
of  the  Courts  below,  aud  dismiss  the  special  appeal  with  costs. 

(1)  2  B.  L.  R.,  App.,  39.  (2)  Next  page. 
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GiovBitj  J.— I  retain  the   opinion  expreaded  by  me  in  the       ^7^ 
ottse  of  Rani  Dwrga  Sundari  Dad  v.  Bibi  Ufndatannis9a  (1).  Mapak  Mo- 

I  therefore  conoar  in  difimiaeing  the  appeal  with  costs,  ■^'*  ^|"^*' 

Appeal  dismisaecL        SrALfcifcT. 


Btf9re  SirMichard   Oouchy  Kt,  Chisf  Justice,  Mr.  Jttdice    Ba^ley^   and 

Mr,  Justice  Atnslie^  '  1372 


RANI  DU&GA  SUKDABI  DASI  (PiAiKTiyv)  9.  BtBI  UMDATAN^ 

DtLSSA  (DEFKirOAVT).* 

SuUfar  BnhancemerU  of  of  Bent  of  Land  covered  with  BaUdtngs-^Acl  i  qf 
1859  9,  28,  e?.  4-^wi§diction  of  Revenue  Ooturty 

.  A  suit  for  enhanceinent  of  rent  of  land  covered  with  buildings  wilt  not 
lie  in  the  Revenue  Court  under  oi.  4,  s.  23  of  Act  X  of  1859|  but  it  is  Cog- 
nlxable  only  by  a  Civil  Oourt. 

Thk  plaintiff  in  this  case  instituted  her  sait  under  cl.  4>  8.  23 
of  Act  X  of  1859,  for  arrears  of  rent  at  enhanced  rates  of  land 
sitaated  in  the  Jessore  bazar.  The  enhancement  was  claimed 
on  the  ground  that  the  defendant  paid  a  lower  rate  of  rent 
than  the  rate  paid  by  similar  ryo's  for  similar  lands  surronnd-* 
ing  the  disputed  land.  There  was  no  mention  in  the  plaint 
of  building^  being  situated  on  the  land^  or  that  the  claim  included 
Miy  rent  on  accoant  of  such  buildings^  nor  was  any  reference 
rtiade  thereto  in  the  defence  disclosed  in  the  defendant's  written 
dtiatement. 

The  Deputy  Collector^  among  other  issues^  fixed  the  following  : 

^' The  land  being  entirely  occupied  as  building  ground,  will 
a  suit  for  arrears  of  rent  at  an  enhanced  rate  lie  in  the  Revenue 
Ooflrt  V 

On  this  issne  the  Deputy  Collector  observed  :— "  The  qnea- 
feiUniSj  whether  a  snit  under  this  section  (2)  will  lie  in  the 
B«f  enae  Oonrt  f  It  has  been  ruled,  I  believe,  that  all  suits 
between  landlord  and  tenant  for  rent  of  land  can  be  heard 
m  a  Revenue  Court,  and  there  does  not  seem  to  be  anything 

*  AppeftI  ^<K  1  of  1872  under  CI.  15  of  the  Lotters  Patent  of  28th  December 
fSeS^  front  the  decision  of  Glover,  J.  (differing  from  Mitter,JOi  dated  22iidf  Jaimary 
1873,  in  Special  Appual  No.  72S  of  1871,  from  a  decree  of  the  District  Gonrt  of 
J«uore,  dated  22nd  March  1871. 

(1  )8ee  next  case  (2)  CL  i,  s.  23  of  Act  X  of  1859. 
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^^7S       in  A  ct  X  of  1859  which  would    shut  out  suite  of  thia  niture 

'Rami Duroa  however  ill-adapted  its  proyiaioos  may  be    to  their  decision/' 

*  Sdndari  Da«  ^i  Jj^   Deputy  Collector  gave  the  plaintiff  a  decree  for  rent  -at 

BxBi  Umda-  the  rate  of   Bs.  64-2  per  annum  for  the  entire  holding  for  the 

period  m  urrears^   With  interest    at  1 2  per  cent,  per  annum  oa 

the  amount  decreed. 

Against  this  decision  the  d^endant  appealed  to  the  District 
Judge^  urging,  among  other  grounds^  that  as  the  land  for  which 
rent  was  claimed  at  enhanced  Tates  was  not  used  for  agricultural 
or  horticultural  purposes,  no  suic  for  rent  in  respect  of  it  woald 
•lie  in  the  Revenue  Court. 

The  Judge,  in  dismissing  the  plaintifiE's  suit  on  the  grottnd 

that  the  Revenue  Court  had  no  jurisdiction  to  try  it,  observed  :—> 

^'  I  am  of  opinion   that  this  suit  should  not  have  been  brought 

>  under  Act  X  of  1859.     The  High     Court    has  on    more    thaA 

one  occasion  ruled  that  suits  for  rent   of  houses  in  a  bazar  can* 

not  be  entertained  under  the   Act    (X  of  1859),  and  the  rnliEig 

Kali  Mohan  Chatter jee  V.   Kali    Krishna   Roy   ChowSChry  (I) 

is/I  think,  conclusive  ou  the   point.    1   must,  therefore,  decree 

this  appeal,  and  dismiss  the  suit  with  costs.'' 

The  plaintiff  appealed  to  the  High  Conrt«  The  appeal  was 
'heard  by  Grlover  and  Mitter,  JJ. 

Gloybb,  J. — The  question  in  this  special  appeal  is,  whether 
enhancement  of  rent  can  be  had  under  Act  X  of  1 859  on  land 
-situate  in  the  middle  of  a  town  or  bazar,  and  used  entirely  for 
building  purposes  7  The  Judge  has  held  on  the  authority  <^ 
Kali  Mohan  Chatterjee  v.  Kali  Krishna  RoyChowdhry  (1)  that 
it  cannot. 

It  is  contended  forthe  special  appellant  that  the  land  was 
<  originally  let  as  an  (ordinary  ryoti  teuuro,  and  that  the  suit  is 
for  rent  of  tho  land  and  not  for  the  rent  of  the  houses.  I  do 
not  know  that  this  makes  any  difference,  and  no  attempt  has 
been  made  to  distinguish  between  the  two  kinds  of  rent.  I 
•understand  Act  X  of  1859  as  referring  to  land  in  the  state  it  is 
in  when  the  suit  is  brought,  and  there  have  been  many  decisions 
of  this  Court  to  the  effect  that  the  provisious  of    the    Act  can 

(1)2  B.  L.  R.,  App.,  39. 
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only  apply  to   land  which  la  at  the  time  used  for  :j^':.v — :"-         ^^"^^ ^ 

or  horticnltural  pnrposes^-asd  if  land,  origioaliy  leased  out  as  au  .rani  Duboa 
ordinary  agricultural   teuare,  becomes  afterwards  covered  with  o^^^^*-    ^■*' 
boildings  ia  consequence  of  a  town  or   bazar  growing  up  round   Bibi  u*ida— 
about  it>.  T  apprehend  that,   under  the  rulings  of  this  Gourt^  it 
loses  its  agricultural    character^  and  cannot  form  the  subject  of 
an  enhancement  suit  under  the  Rent  Law. 

The  case  of  Ram  Chum  Singh  Khettree  v^MeadhunDurjee  (I) 
is«not  contrary  to  this  view.     That  was  a  suit  for  house-rent^  and  it 
was  held  that^  where  that  rent  included  the  ground  rent,  and  the 
two  could  be  clearly  separated,  a  claim  for  the  ground  rent  might 
be  .cognizable  under  Act  X  of  1859«    Bat  this  opvaios  was  girven 
very  doubtfully^  the  words  used  being  '^  would  perhaps  be  cogni- 
sable/'    The  case  of  Kali  Kishen^  Biswas  v.  Sreemutee  Jankee  (2)  • 
is  very  cltaar  on  the  point.     It  rules  that  the  occupation  intended 
by  Act  X  is  occupation  for  agricultural  or/ horticultural  cultiva- 
^on.    Tbecase  of  Ranee  Shumo  Moyeev;  Bhimhardt  (3),  which 
lias  been  quoted  by  the  special  respondent's  pleader,  is  not  appU* 
ciable,  for  there  the  land  was- leased* expressly  for  bmlding  pur* 
posesy  whfch  is  not  shown  t »  be  the  oase  in  the  suit  now  before  us. 
But  the   case  of  KaU  Mehan  Chatter jee    v.  Kali^KriahnaRoy 
Chovadhnf   (4)  is  directly  in   point,  and   decides   that  Act   X  of 
1^59  does  not  apply   to  a.  suit  for  the   eabancement  of  rent    of 
land  which  is  situated  in  the  midst  of  lands  used  for  building  pur- 
poses^, and  on  which  the  defendant's  house  is  built;,  and  Khair- 
ndeen  Ahmed  v.  Abdul  Biiki  (5)  upholds  a-  similar   principle.. 

(\)  8  W.  R.,  90.  Moonshee  Mahomed  Bvauff  for    ibo 

(2>.8  W.  R.,  250.  raspondent. 

(3)  9  W.  R.,  653.  Glover,  J.— This  was  a  suit  for    en- 

(4)  2  B.  L.  R.,  App.y  39:  baneement  of  rent  after  notice. 

(5)  Before  Mr,  JuHxce  Kemp  and  Mr.  Both  the  plaintiff  and  defendant  ave 

Justice  Gloter^  co-sharers  in  the  same  viUaflre.  In  1848,- 

XflAIRTJDiSEN  ^HMED  and  oTBBRfi  a  batwara  was  effected,  by  whioh  the  de 

(PLAiNTiFft)  V.ABDUL' BAKE  (Dc^  fendant'a  dwelling    honse  was  indaded ' 

vbhoant};*  in.the-plaintiff^a  share   of  the    village*. 

T/i«30e?»i[pn{1869.  and  the  Collector,    imddr    the    prOTi* 

llr.  0.  Qregery-.tar'  thaappellaot.  aions  of  8. 9,  Re^labion  XIX    of  1814; 

•  Speoial  Appeal,  No.  2973  of  1868,  from  a  decree  of  the  Additional    Judge  of 
Tirhoot,  dated  the  22Qd  July  1888,  afftrming  a  decree  of  the  Assistant  Collector  oL 
that  district,  dated  the  1st  October  1867. 


•s^MjmAk, 
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1^72      So  does  Church  v.  Bamtcmu  Bhaha  (1)  as  does  also  Barndhau 
IUni  Dukga  Khan  ▼•  HeMradhan  Paramanick  (3).     There  is  tK>   donbt  the 

V.  directed  Ibftfe  this,  together  with   Beren  I  take  his  meaning:  to  be  that    althoogli 

^If.L?,??.^'    iMgM  of  adjaoent  land,  ahonld  be  retain-  the  Oollecter  had  jarisdtotioo,   ttOl  th9 

•d  by  the  defendant  on  hit  paying    the  batwara  prooeeding  mast    be   awQme4 

plaintiff  a  yearly  rent  of  three  rupees  a  to  hare  been  oorreot,  and  to  b«  a  sort  aC 

biga,  and  this  arrangement    was    daly  bar  to  the  plaintiff's  claim  to   enhance  • 

entered  in  the   batirara   paper.     The  I  admit,  hovrever,  that  there  are   some 

plaintiff  now  seeks  to  enhance  this  rate  parts  of  his  Judgment  which   seem    to 

of  thiee  ri^ees  a  biga  op  to  six  mpaes,  mean  that,  as  the  land  in  satt  was  Imme* 

the  usual  rate,  on  this  ground  (amougst  diately  attached  to  thedefendaot's  house 

Qthers)  that  the  Bcegnlntion  only  refan  the  rent  fixed  by  the   GoUeotor,    im^er 

to  land  immediately  adjacent  to  a  hoase  s.  9,    Regulation   XIX    of    1814^    wm 

and  not  to  large  fields  which  are  more-  in    the    nature    of  honse-reoty  and  not 

orer  culti rated  by  the  defendant    as    a  recoverable  under  Act  X  of  1899.    Hat, 

tyot  The  Assistant  Collector  thought  whatetwr  his  real  meaning  may  b«,  I 
thai  the  plaintiff  was  entitled  to  enhance  take  it  that  there  is  no  jorisdiatiov  i» 
Iknt  gave  no  decree,  holding  that  the  the  Bevenue  Courts  to  try  a  case  like 
lUvenoe  Coorts  had  no  jurisdiction,  this.  There  can  be  no  doubt  indeed 
The  Judge,  en  appeal,  thought  that  the  batwara  pi^pers  show  this  rery 
the  case  was  cognizable  by  theCoIleotor,  clearly) that  tbeCoUeotor  gsvo  the  seveik 
hut  that  therato  fixed  by  the  Collector  bigas  of  land  to  the  defendant  as  m> 
#n  the  batwara  proceedings  was  con-  appendage  to  bis  fdweUing-hoose  whioliv 
clusivosofaras  the  Bevenne  Courts  appears  toflhave  com  prisad  a  eoni^ileiBbig 
were  coocemed.  block  of  buildings,    including  a  mo«qa«. 

The  point  taken  in  special  appeal  is  Whether  or  not  the  grant  was  excess- 
ihat  the  batwara  proceeding  is  no  bar  sive  for  the  purpose  is  a  question  with 
to  enhancement  ',  that  the  lands  then  which  we  have  nothing  to  do  iy>w.  It 
given  by  the  Collector  did  not  cooie  is  enough  that  the  Collector  was  aothor 
Wider  die  deftnitioo  of  s.  9  of  the  rixod.  under  the  batwara  law  to  give 
batwara  law ;  and  that,  if  they  dtd,  tho  such  land  as  he  thoaght  proper  to  cots' 
mtnioBt  the  CcUector  did,  awl  could  doy  sider  "  attached  "  to  the  defendJust'9 
•  wa(»  to  fix  what  was  then  an  equitable  homestead  as  an  appurtenance  to  th«t 
vent)  and  that  it  did  not  follow  that  what  hoowstead  ;  and  it  sesjms  to  opie.  tho^re- 
was  eqnituble  then  was  equitable  now.      f  ore,that  the   rent  fixed  on   that   land 

For  the  special  respondent^it  was  ooo-  most  be  considered  as  the  rent  of  the 
tondjsd,  th^vt  the  Bevanne  Oonrta  hod  no  homestead — of  the  house  and  grocmda  tm 
}orisdictioo  as  had  been  f  onnd  by  both  it  would  be  called  in  fUn^^t/^^ti — aad  that 
the  k>w6r  Courts,  and  that  there  wi^  no  such  rent  could  not  be  the-  sahjoct  of  a 
Beed  to  go  into  the  question  as  to  suit  under  Act  X  of  1859^  the  pcopar 
whether  tho  batwara  order  was  a  final  forum  would  be  the  Civil  Cburt, 
•DO  or  no^  For  these  reasons,  I  think   that    tiu» 

U  appsMS  to  me  that  this  w  a  vaKd    speciiyL  appeal  should  be  dismissed. with 
«b]ect^n«  so  far  as  regards  the  want  of    easts., 
j^irisdiction.    I  do  not,  however,  rnkder- 

Utaad  thoAdditkmal  Jndge  to  decide  thft      Keicp,  3.^1  ooocnr  m  this  ju^fusnt. 
case  on  this  ground,  for  in  one  part  of    It  appears  to  me  that  the  land  is  imma* 
]^i%  decision  h»  wttyu,    **ths  claim   ig 
entucely  for  ground-rcvt,  iknd  therefoi^e        (1,)  Pbs^  105. 
within  the  cognizance  of  the  Collector.*'        (2)Poa,W7. 


% 
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cas8o£  In  re  Bramamayi  Bewi  (3),  iu  whicTi  Mikter,  J.,  held  that        ^^^ 
there  was    nothing  in  Act  X  of  1859   to    justify  any   distinction  ^^xDobqa 

difttelj    at|«ched  to   the  hoisiso  of    th«  the  plaint.    The  decree   deolared   that          «* 

,  defeadanty  epeoial  respondent^  "forming  "  the  appeal  be    decreed/'  bat    did  not    ^™^  tJMDi- 

aa  it  were  one  compound    or  set  of  pre-  epeoifically  decUre    that  the  defendant    ^^^^^^a* 

miaes" — Bipro  J)o8S  Dey  v.     WoUen  (a),  waa  to  execute  a  kabnliat. 

The  suit  ought  to  have  been   brought  in  On  speoial  appeal  against  this  decision^ 

the  Ciril  Conrt.  various  gronnds,  were  taken  impugning 

—  the   correctness  of  the  Judge's    conela- 

(1)  Before  Xr,  Justice  L,  8.  Jackson  tmd  sions  ;  and  after  the  argument  had  pro* 

Mr.  JutUce  Markby.  oeeded  some   length,    a  suggestion  wag 

thrown  ont  that  the  whole  decree  must 

G.   CHURCH    (PEriNDAHT)  v.    BABfr  be   inoperative,  the  suit  being    brought 

TANU   SHAUaamd   oihbbs  (Plaint-  in  a  Court  that  had    no  J7risdiotio!n    to 

imwb).*  entertain  it,  inasmuch  as   the    subject 

The  2Sth  May  1869.  matter  was  rent  of  land  situated  within- 

a  town  covered  by  buildings,  and  one  to 

Babooa    KaUy  Uohan  Vae  wad    Hem*  which,  consequently,    the   provisions  of 

Chunder  "Brnmerjee  for  the  appellant.  Act  X  had  no  application  whatever. 

Baboo  Gfcunder  Madhah  Ghoee  for  the  At  first  we  entertained  some  doubt  as            * 

respondents.  to  whether  this  objection,  which  had  not 

been  so  much  as  thought  of  in  either  of 

JiCKSoN,  J.— This  waa  a  suit  In  the  the  Courts  below,  ought  to  be  allowed 
GoUeotor's  Conrttooboain  a  kabnliat  here.  It  a(.pearred  that  both  the  parties 
from  the  defendant  for  rent,  at  an  en*  had  submitted  to  the  jurisdiction  of  those 
lianoed  rate,  in  respect  of  some  f pur  bigas  C3urt8,  and  if  there  waa  no  defect  of 
fifteen  katas  of  land  occnpied  by  him  in  jurisdiction  on  the  face  of  the  plaint  and 
the  town  of  Sulkea.  The  enhancement  the  decree,  it  might  not  be  worth  whila 
was  claimed  upon  grounds  draim  npi  to  pat  the  parties  to  the  eipense  of  a 
not  predaely  n  conformity  with  s.  17,  fresh  litigation  if  the  points  of  dispute 
bat  in  words  nearly  resembling  that  could  be  finally  settled  by  our  decree^ 
section  of  Act  X  of  185Q.  The  defend-  The  argument  was  therefore  allowed  to 
ant  claimed  to  hold  this  land  under  proceed  ;  but  on  going  farther  into  the 
»  mnkarrari  patta  oonfirming  a  tenure  case,  it  has  beqome  veiy  manifest  to  m% 
of  very  ancient  datOi  and  granted  b^  and  also,  I  thiuk^  to  the  pleaders  on  both 
the  veadors  of  the  plaintiff.  The  De-  sides,  that  the  decrea  obtained  by  the 
paty  OoHeotor  disallowed  the  plaint-  plaintiff  in  the  Court  below»  and  any 
tf  8  oUim  for  enhancement,  but  on  affirmanoe  or  modifioaitiop  of  that  dearer 
aj^eal  the  Zillah  Judge,  finding  that  which  he  might  obtain  from  us,  wouM 
there  was  a  defect  of  authority  in  respect  be  hereafter  quite  ineperati  ve  and  in« 
of  one  of  the  oo-sharera  by  whom  the.  froctuonSf  It  seema  qoite  clear  that  U» 
patta  won  alleged  to  have  been  granted,  upon  the  decl|uratian  aa  to  the  sates  of 
held  the  patt^  to  be  invalid,  declared  r^nt  which  he  has  obtainedi^  he  weie  aov 
the  defendant  Uahle  to  enhaacemeut  and  to  sue  this  defendant  for  anraaia  of  reftt, 
declared  further,,  that  he  was  liable  to  at  the  rates  so  declared,  before  the  Col- 
pay  rent  at  a  rate  fpecifiad,,  being  an  lector,  he  woold  be  met  by  the  plea  that 
twhanoed  rate.,  bat  not  the  rate  atatedin.  tba  Colleotor  was  not  oompetoat  ta  tiy 

(a)  1 W.  E.»928.  (»)  Pm^  ^0^ 

*  Special  Appeal,  No.  8295  of  'IR08  from  a  decree  of  the  AdcKtionaT  Judge  of 
Hoogly ,  dated  the  1st  May  1867,  reversing  a  decree  of  the  Deputy  Cbllector  of 
thai  diiitrict,  dated  the  ;uth  March  1866. 
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1872       between  saita  for    arrears  of    rent  on  account   of  lanch  ased  for 
•Rani  duboa  *K''*<^'*lt^ral  purposes    and  suits  for  arrears    on  account  of  land 

SUNOAEI  DABI 

V.  the  Buit  for  rent  in  respect  of  this  land,  first  time   in  special    appeal,    a  oertaiii« 

Btbi  Umda-  mi(i  i^ig  gaji;  ^oaM  therefore  be  at  once  amount  of  disoretion  mostbe  left  tothe- 

riNNiBBA.     dismisBed  ;  and  if    hesaed    in  the  0ml  Coortin   dealing    with- that  ohjeotion* 

Court,  where  the  sait,  no  doubt»  wouldbe  Recently  here  we  have  taken  oa4iffer* 

properly   cognizable,  that  Coart  woald  ent  oooasions  different  oeurses.    Oh  one 

decline  to  recognise    the  validity  of  the  ocoaBion,   the  parties   oame   before  ns. 

Collector's  declaration,  or  the    declara-  after    having  discassed^ the  matter  folly 

tion  of  the  Jadge   on  appeal  from   the  in  the  two  lower   Coarts,  not  complain- 

CoUector,  in  respect  of  the  rent  which  ing    in  any  way  that   there  had  been  » 

the  defendant  was  liable  to  pay-    That  wrong  decision  on    the  law  or  the  facts 

being  so,  it    seems  to  me  that  it  woald  of  the  case,  bat  merely  asking  ns  to  m^ 

be    qaile    a  waste  of  the    time  of    the  aside  that  decision  which  they  had  oon- 

Conrt,  it  would  also    be    a  misspplica-  tested  f ally   in  the    Court   below.    We 

tion  of  its    powers,  and  further  a  great  refused  to  set  it  aside  that  decision  or  to 

misleading  of   the  plaintiff,   if  we  were  interfere  in  any  way.  If  it  was  invalid, 

to  apply  any  reasoning  that  might  occar  no  .use- could  be  made    of   it,  and   we 

to  us  to! the  discosssion  of  the  correct-  refused  to'set  aside  on  the  sole  ground 

ness  of  the  judgment,  which,  upon  other  that  it  was  madis   without  jurisdiotioQ. 

groands  would  be  quite    unsustainable.  But  in  another  case,  Kali  Mohan  CAa<- 

It  being,  therefore,    admitted  that  this  t^rjee  v.  Kali  Krishna  Bfiy  Chotodry  (a), 

decision  is   clearly  invalid  for  want    of  similar  to  which  is  the  present  case,cer« 

jurisdiction,  I  think  our  simple  duty  is  tain  questions  were  raised  |M  to  whether - 

(and  we  shall  best  serve*  the  interests  of  Act  X  of  1859  had  been  properly  i^pliecit 

the  plaintifE  by   taking  that    courss  at  to  a  suit  for  assessment  of  rent,  the  q^es- 

once)  to  declare  that  the  decision  of  the  tion  arising  as  to  the  assessment  of  rent 

lower  Court  in  this  suit  has  been  passed  on  land  used    for    building    purposes, 

without  jurisdiction;    that  it  can  have  There,  acting  upon  a  view  verysimiUkr 

no  legal  effect ;  and  that,  conseqaently,  to  the  one   now  taken    we  declined  tt»« 

it  is   unnecessary  for    us  to  go  into  the  go    into  the  matter,  and  held   that  the 

merits   of  the  case  or    determine    the  Courts  below  had'  no  jurisdiction.    I 

question  raised    in  this  special  appeal,  think  this  is  a  case  in  which   we  ought 

This  is  perhaps  a  course  not  qaite  in  to    follow  tlie  latter  course ,  because   it 

accordance     with    the*     provisions    of  appears    to  me   that  any  opinion  that' 

B.  950  of  the  Code  of  Civil  Procedure,  we  should  give  upon  the  liaw  of  the  case 

tmt  rt  is  one  which  we  are  quite  compe-  any  result  that  we  should  declare  ought 

tent  to    take    under  the   provisions  of  to  be  come  to  in  this  case,  would  be  in. 

cl.  15  of  the  Letters  Fhtent.  effectual'  for  the  parties  andcould  not  be- 

We  thereforedeclare  this  judgment  to  relied    upon  by  them.    I  do  not    think 

be  fneffectual;    We  refuse  to  decide  the  that  courts  of  law  should' enter  intos 

questions  raised  upoU'  the  merits  of  the  discussion  and  give  decisions  which*  are 

ease,   and  we  order  that  each  party^  do  out  of  their  jurisdiction,    which  is  what 

paj  hie  own  oosts.  we  are  asked  to  do  in  this  case.   This  i» 

a  very  different  thing  from'  refusing    to 
set  aside  a*  decree  solely  on  the  ground^ 

Markvt,  J.— I   am  entirery    of  the  that  it  was  passed' without  jurisdiction, 

same  opinion.      Itseem»to   me  that  in  though  I   do  not   say  that    even    this, 

all  these  cases,  where    an  objection    is  might  not  be  done  in  some  cases, 
made  to  the  want  of  jorisdiction  in  the 
Courts  below  Whichis  taken  herefor  the        (a)  2  B.  L.  R.,  App.,  99, 
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used  for  othei^  purposes,  bnt  the  decision^  which  was  that  of  the        ^^^^ 
Senior  Jndge,  L.   S^  Jackson  ,  J.,  was  in  accordance  with  the  Eani  Duboa 

•(2)  as/or*  Mr.  Jwtiee  Mmrkby  and  Mr.  generftl  law  of  limitation,  and  also  thafc  ^^^'^^f  *  ^^" 

Justice  Olover,  the  plaintiff  cannot  obtain  khat  pogses'    BiBi  XJmda* 

sion  because  they  have  been  in  posses  j     tawnibsa. 

^AiCDnAJT  KHAN  (PLAijmrt)  v.  HA-  sion  twelve  years. 

3BADHAN  PAEAMANICK  A^iD  others  Now,  nothing  seems  to  have  turned       ^;  ^'  ^* 

(DstBHDAHs).*  npon  the  defence  of  gpneral  limitation*    ^  ^*^  ^^* 

It  is  quite  obvious  upon  this,  that  the 

The  I6tk  September  186d.  defendants  have  put   themselves  out  of 

Baboos  AehUUu  CMalierjee,  IfaftA  Itu»  Court,  because  they   admit  the  tenure 

•0*1  Mookerjee  and  Jadtib  Chandra  Seal  between  themselves  and  the  plaintiff. 

for  the  appellscnt.  The  fl^st  Oourt  found  that  the  allega* 

Baboos  Ben   tlhe/ndra   Baneijee  and  tions  generally  of  the  plaintiff  were  trae 

JLmarnath  Bose  for  the  respondents.  and  gave  him  a  decree.  The  second  Court 

finds,  getierally,  that  the  allegations  of 

USakkby,  J. — It   seems   that  in  this  the  defendants  are  true, — that  is  to  say» 

oaae  the  plaintiff  brought  a  suit  to  re-  it  finds  that  the    defendants  built  the 

OOY^  a  piece  of  land,  14  cul>ite  long  and  hut,    tbat  they  held  upon  the  termtf 

7  evbitswide,  in  possession  of  the  defen*  they  allege^  and  it  finds  that  the  allega"" 

dants. '  fie  says  that    be  bought   the  tion  of  the  ^laintifiF  that  the  land  was 

land  on  the  25tli  Aswi  n  1259  (10th  Octo-  demised  for  a  specified  term  is  untrue  • 

ber  1853),    from  two    persons,   named  and  then  the  Oourt,  observing  that  the 

Hadhnand  Narain.     He  Says,   that  as  defendants  are  "  the  ryots"  of  the  plain- 

this  jummayi    land  paid    rent  to  the  tiff,  dismissed  tKe  plaintiff's  claim, 

zefmindar,  on  the  26th  Sraban  1259  (9bh  Now  in   special    appeal   before  us,  it 

Angitst  1853),  he  had  his  name  regis-  has  been  contended  by  the   plaintiff  in 

tefed,  and  obtained  an  amalnama  ;tbat  the  first   place  fchat  the  only   right  to 

be  built  a  but  upon  the  land,  and  sub-  remain  in  possession,   which  the  defen« 

let  it  to  his  vendors^   at  a  monthly  rent  dants  can  claim,  is  under  s.  6,  Act  X  of 

©I  two  annas,    from  Aghran  1261  to  1859)  and  thats.  6docs   not  apply,  be- 

Aghian  1276   (16th  I^oVembor   1855  to  caase  the  tenants  ai'c  persons  to  whom 

15th  November  1868)  ;  that  the  hut  was  the  land  ig  sub-let  by  a  ryot*   I  think 

burnt  doWn  ;  that  he  was  going  to  build  that  contention  is  bad  in  laws  3.  6  does 

«,nother  upon  the  lancL,  when  he  was  not  exclude  from  the  acquisition  of  the 

opposed  by  the  defendants  who  are  the  ri^ht  of  occupancy  those   persons  who 

beirs  of  Madhu  and  Narain.  hold  from  ryots,  bnt  only  those  persons 

The  defendants,  in  their  written  state-  who  hold  from  ryots  themselves  having 

ment,  admit  the  purchase  of  the  plaint-  no   right    of     occupancy.    Now,    hero 

iff  from  Madhu  and  Narain  ;   and  they  the   plaintiffs,    assuming    them    to  be 

do  not  dispute   the    tenure    which  the  proppfly  described  as  ryots  clearly  by 

plaintiff  holds,  but  they   deny  that  the  their  own  statement  had   more  than  a 

plaintiff  built  the  hut.    They  say  they  right  of  occupancy,   for    they  claimed 

built  the  hut,    having  taken  the  land  to  have  a    transferable    tenure.    But, 

which  they  hold  for  dwelling  purposes  then,  it  is  further  objected  by  the  plaint- 

at  an  annual  rent  of  four  annas,  and,  as  id   (still  arguing' that  the  only   way  in 

a  proposition  of  law,    they  say  that  the  which  the  defendants  can  gain  a  right 

plaintiff's    title    is    barred    under  the  of  occupancy    is    under    Act    X,)  that 

•  Speciul  Appeal,  No.  1501  of  18^'9.  from  a  decree  of  the  Sulxn-dinate  Judj?o  o 
Hooghly,tdated  the  26th  May  I8H9,  reverdiog  a  decree  of  the  Mooudid  of  tba 
district,  dated  the  3rd  April  1S69. 
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1872       ntliDga  I  bave  already  quoted.  It  Mema  to  moi  tbereforo^  that 
Rani  Duroa.  ^®  ought  in  this  case  to   follow   the  long  current  of  docinona 

6UNDARI  Dab! 

i". 

fiiBiUMDA*     A.ctXliutto  application    to  this  oaae  thii  pUint  (and  thif  plaint  woold   havs 

tksvimk      nt  all,  becaoae,  by  tha  defendants'  own  been  perfectly  good  if  it  had  been  oon« 

ahowing,  the  land  waa  taken  for  dwell-  fined  to  that  statement  alone),  was  that 

Ing  purposes )  and,  acoording  to  the  de  •  the  land  beidnged  to  the  plaintifli  and 

eiaiona  of  this  Court,  ActX  doesnotap-  that  be  had  a  right  to  the  present  pos- 

ply  to  land  taken  nnder  snob  oiroam-  session  of  it,  and  that  when  he  went  to 

atanoea.  That  contention  appears  tome  demand  posssssion  from  the  defendants 

to  be  good.  In  nnmeroQS  cases  decided  tbey  refasedtogiveittobim.    Uietme 

by  this  Court  relating  to  varioos  provisi*  that  the  plaintiff  does  go  on  and  state 

loos  of  Act  X,  this  Coort  has  come  to  the  oircttmstanoes  which  have    now   been 

conclusion    upon  the  general  frame  of  finally  decided  to  be  untrue )  and«  no, 

the  Act,  that,  though   not  restricted  in  doubt,   the  fact  of  his  having  done  so 

express  terms'  to  any  species  of  land,  it  may  very  well  be  raised  sgainst  him 

was  not  intended  to  apply  to  any  land  in  dealing  with  the  evidence  inlthetoase, 

moept  land  of   which  the  main  object  I  do  not  think  it  follows^  however,  that 

was  cultivation,  and  with  regard  to  this  beeauseaplaintiil  states  cirenmstancesia 

irery  section,  the  same  conclusion  has  his  plaint  which  are  untrue,  and  whvok 

been  comelo  in  the  oase  which  was  refer*  are  not  material  allegationt  thai  is  to  m^ 

red  to.  Kali  Kiahen  Biswas  v.  SremmUee  which  are  allegations  which  might  be 

4ankBe{a).  Phear,  J.,  in  delivering  iudg-  atruok  out  of  the  plaint  and  yet  the  plainfe 

ment  says  :—"  The   occupation  inten-  remain  a  good  one,  and  fails  to  piova 

ded  to   be    protected  by  thatseotion  is  those  alle;^(rions,  that,  therefore»  the  suit 

ncoupation  of  land  o  maideredas  the  aub-  must  necessarily  be  deoidedagunat  him. 

Ject  of  agrioultural  and  horticultural  cnl-  It  stands  admitted  in  this  case  that  thin 

tivatlon,  and  used  for  purposes  inciden-  land  waa  the  land  of  the  jdaintiff.    It 

tal   thereto,    such  as  for  the  site  of  the  stands  admitted  that  they  only  title  o( 

bomestead,  the  ryotor  malli^a  dwelling'  the  defendants  I  was  in  consequence  ofn 

house,  and  so  on.  I    do  not  think  that  it  grant  made  to  them  of  the  land  in  order 

indttdes  occupation  the  main  object  of  that  they  might  use  it  for  dwelling  pare 

which  is  the  dwelliUfir  honse  itself,  and  poses ;  and  it  seems  to  me  that  until  the 

Where  the  cultivation  of  the  soil,  if  any  defendants  can  show  that  that  grant  wan 

tb^re  be,  is  entirely  snbordinateto  that."  in  its  origin  intended  to  be  a  permanent 

t  think  that   decision    is  in  accordance  one,  or  that  by  occupation  under  it  they 

With  the  general  view  taken  of  this  act,  had  acquired  a  permanent  right  of  ooou* 

and  for  my  part>  I  may  say,  t  entirely  panoy,  they  must  fail.l  have  already  given 

concur  with'itk  my  reasons  f orsaying  thatthey  havemade 

Bnt  it  has  been  contended  by  the  plea^  out  no  claim  to  a  right  of  ooonpancy 

der  for  the  defendants,  special   respon-*  under  Act  X,  because  that  Act  has  no 

dents,  that  the  plaintiiTs  suit  ought  to  application  to  this  case  ;  and  they  only 

faave  been  diSoitssed,  because,  whatever  other  ground  upon  whidi  itwasposslble 

his  cause  of  action  may  have  been,  if  he  that  they  could  claim  a  right  of  ocoupan« 

properly  stated  it,  he  did  not  prove  the  cy,  was,  to  my  mind,  stated  in  so  vague 

oause  of  action  laid  in  his  plain  t«    Now,  a  manner  as  to  make  it  almost  impossible 

T  think  there  is  a  little  conf asion  as  to  to  deal  with  it.    It  was  stated  that  if  a 

what  the  plaintiff's  cause  of  action  really  man  (altogether  Independently  of  Aot  X 

is.  To  my  mind  the   cause  of  action  in  of  1859,  and  even   assuming   that  that 

Act  wonld   not  apply)  grants,  we  will 

{n)  8  W.  K.,  250.  sAy,  a  house'  to  another  for  an  indefinite 


f 


toi.  H.)  fltott  GDtJkT  iod 

wbidt  heM  llial  th^  irent  of  land  used  fof  bnadbg  't)tti>pQse8       ^^^^ 
cannot  be  enhanced  by  a  stii^  nnder  Act  X  of  1859.  1^^,,^  Duma 

We    were   much  pressed    to  refer  this  case  for  the  decision  of  scndasi  Dabi 
H  Full  Bench  :  but  as  there  h&fl   been  so  far  as  1  can  discover,  ^ 

^.      .  .        .  i.      A     »  TAMNlBSAfc 

tertt,  ll^eieAA^t^  'msite^y  hj  ocddp&tfmi    \d)  Bqfore  Mr-.  Juitiee  t,  S.  JAcksoiiand 
ttf  it  under  that  grant  ftdqairea,  do  eqaifc-  Mr.  Justice  Mitt9r,  g^  ^^ 

able  principles  (for  that  is  what  it  comes  13  B^If.B.42lk 

to),  a  rigiit  of  ocdupancy.    t  know  of  no    tnre  B&AMlMAYIBEWA)?«TiTioNicR) 
such  principle  of  law.  If  authority  were 

needed,  it  seems  to  me  that  each  a  prop  o-  The  24ith  Augwi  1870 

Bition  fi.  la#  was  expressly  repudiated  by 

the  decision  of  the  Priyy  Council  in  a  case    Babbo  ^KaaikarU  Sein  for  the  Petiti  onen 
reported  in  11  Moore's  Indian  Appeals, 

towards  the  ^d  of  the  volume  (a).  I  do        Jackson  ,  J. — This  is  an  application  to 
not  at  all  say  that  a  grant  which  was    qu^h  the  decision  of  the  dmali  Cause 
originally  wholly  indefinite  ill  its  ternis    Court  on  the  groiind  that  the  subject  is* 
may  not  be  made  perpetual  by  the  dtib*    one  not  withiii  the  jurisdiction  of  snoh 
sequent  eonduot  of  the  parties :  but  that    Court 

is  a  matW  of  faot,  iknd  no  facts  have  The  suit  was  one  f6r  arrears  of  rent 
been  shown  in  this  case  of  that  kind,  upoii  a  small  piece  of  land  at  .kalighat,  on 
nor  has  the  Court  been  asked  to  infer  it.  part  of  i^hich  is  )ib  house,  tt  is  <iontended 
What  we  have  been  asked  to  hold,  and  that  this  falls  witW  the  meaning  of 
what  we  cannot  hold  to  give  the  defen-  cl.  4,  s.  S3,  Act  X  of  18^^,  ^nd  that  it 
dants  what  they  ask,  is,  that  s  impiy  by  w^>  theUdfore,  a  claim  in  respect  of 
occnpyiilg  ttnder  a  grant  for  no  specified  which  at  the  tinie  Of  the  passing  of  the 
period  and  by  paying  rent  under  it,  a  Mofussil  Small  Cause  Court  Act  (XI  of 
( *nant  aOqnirOs  a  right  of  occupancy.  1865) /a  suit  might  be  brought  before  a 
I  think  that  right  is  entirely  tiOnfiaed  to    KevOnue  Court. 

the  special  Oases  in  which  the  Leflfislatare        Anotherlground  on  which  we  are  Mked 
has  granted  it.     Therefore,  I  thiok  that    t.)  interfere  is    that    the    suit    was  irn- 
th<e  grounds,  npon  which  the  lower  Ap-     properly  framed,  the  plaintiff  being  one 
pelUte  Conrt  based  its  jndgn^ient  in  this    of  several  co-sharers, 
tami,    have  been  shown   to  be  wrong        As  to  the    filrst  ground,  speaking  fbr 
Sn  point  Of  law,  nor  have  the  coantei>     mysalf,  i  have  fraquantly  held  that    the 
objectioils  in  support  of  that  judgment    provisions  of    Act  X    of   185d  do  not 
tnooeeded.    The  resalt  tn  my  mind  is    apply  to  suits  of   that  description)  the 
that  the  deOx«e  of  the  lower   Appellate     land  being  ocOupied  for  the  purposes  of 
Conrt  otaght  to  be  reversed,  and  that:  the    building,  and  not  agriculturally  or  int  he 
plaintiff  should  have  a  decree  for  what      neighbourhood  of  lands  oOcUpid  agricnl- 
tbe  first  Court  gave/him,  that  is  to  nay,     turally.    I  have  repeatedly  decided  cases 
adecree  for  possession  of  the  ian  d.    The    in  appeal  upon  that  principle.     Even  if 
defendants  will  have  to  pay  the  Costs  of    the  point  was   one  which  admitted  of 
this  Court  and  of  the  lower  App^illate       doubts    whatever  course  I  should    be 
Court.  inclined    to  take  if  the  case  arose    i^ 

special  appeal  or  in  appeal  regularly,  I  do 
GiiOVBt,  J.-i^r  am  oF  the  same  opinion,    notthink  it  is  apoint  on  which  thedecision 
and  have  nothing.to  add  to  the  obsorvi-     of  the  Court  below  oug^t  to  be  called  in 
tioas  which  have  been  ni\l9   by  Mr.      qUestionby  way  ofezercisingrtheeztraor- 
Justioe  Markby.  dinary  powers  of  this  Court,  and  quashinS 

a  juigmant  regularly  arrived  at.  I  do 
(a)  Bahoo  Dhanput  $ii\j  t.  <7>o«txa  not  think,  therefore,  that  this  rule  ought 
Bingh,  11  U.bo.  I.  A.,  433,  tee  p.  466.  to  be  granted. 
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1872      no   oonflict  of  deeUiona  on  ilie  poinli  I  do  not  (hiak  thut  we 
Eavi  VffMk  can  do  so. 

ftovDARi  Dmw      The  decision  of  the  lower    Appellate    Court  appears  to  me 

BfK  Ukda^  correct^  and  I  woald  dismiss  this  special  appeal  with  costs. 

TAHvisiA.  jjy  attention  has  been  drawn  to  the  case  of  Tariney  Per$ad 

Qho86  y.  The  Bengal  Indigo  Co.     (J^^  but  with  all  respect  for 

the  opinion  of  my  leraned  colleague^  I   cannot  think  that  this 

As  to  the  aeoond  point  raiBed,  it  ia  a  respect  of  siush  suits  being  barred  by  tho 
point  of  f virm  which  does  not  aifect  the  express  provisions  of  ol.  4,  s.  ^  Act  XI 
'decision  on  the  merits.  of  1865. 

I  am  aware  that  there  are  some  deci- 

MrrrvB,  J.— I    am  of  opinion    that  sions  of  this  Court  oppose^I  to  my  view,  bat 
.  this  suit  was  not  cognisable  by  the  Small  there  are  also  several  decisions  the  other 
'  Cause   Court  of  Sealdah.    The    plaint  way,  snd  if  the  decision  of  this  case  had 
shows  clearly  and    distinctly  that  the  rested  with  me,  I  would  have  refenedtha 
subject  of  the  cane  is  a  piece  of  land,  and  question  to  a  Full  Benrh  of  this  Conrt 
that  the  rent  sued  for  is  rent  issuing  out  for  an  authoritative  mlinf^. 
•of  that  land, and  payable  on  account  and  Whether  the  defendant  in  this 
for  the  use  of  it.    That  there  are  certain  a"ry(>t"  within  the  meaiiius;  of  that 
'buildings  standing  on  the  land  does  not,  as  used  in  Act  X  of  1859,   is  a  quostioci 
'In   my   opinion,  make  any  difference,  upon  |r^ioh  I  do  not  wish  to  express  any 
Those  buildings  have  beeueracteii  by  the  opinion,  but  it  is  quite  clear  that  nndar 
defendant,  and  it  is  quite  dear  from  the  the   provisions   of    d.   4^   a  23  of  th»t 
plaint  itself  that  they  were  notinclud-  Act,  this  suit  being  a  suit  for 
ed  in  the  lease,  nor  is  the  rent  claimed  of  rent  on  account  of  land,  oould 
on  account  thereof.  been  brought  iotheRaventu  Oaartso  nl^ 
This  being  so,   the     queation  arises  if  those  Courts  hai  bom  \n  existence  Hi 
whether  this  suit  could  have  been  insti-  the  date  when  the  plaint  was  filed    I  sae 
tutedinthe  Revenue  Courts  nnder  the  nothing  in  the  Aot  to  justify  any  das- 
provisions  of  el.  4j  s.  23,  Act  X  of  1859,  tinction  between  suits  for  anosan  of  rent 
if  those  Courts  had  been  in  existence  on  on  acooamt  of  lands  used  for  sgricnltnral 
the  date  when  the  plaint  was  filed.  purp  >ses  and   suits  for  arrears  of  rent 
I  am  of  opinion    that   the    Revnua  on  aooount  of  lands  used  for  other  pur* 
Courts  alone  could  have   entertained  a  poses.     It  has  been  aVosidy  held  by  tha 
suit  of  this  dascnpUou.     Tho  words  of  Privy  Council  that  a  suit  forarrearaof 
<"!.  4.    appear  to  me  to  be  quite  clear  rent  against  a  tenant  who  is  not  aonltt- 
and  positive  on  the  point.    That  clause  vating  ry  )t  was  oognis  ^blo  by  the    Bev«- 
says  :     "  All  suits  for  arrears  of  rent  nue  Con  rts  (a) 
^ue  on  account  of  land    either  khiraj  i 

«ir  lakhira],  or  on  account  of  any  rights  I  ooncnr  in  the  view  whic  my  learned 
of  pasturage,   forest-rights,  fishenes,|or  colleague  has  taken  on  tho  second  point 
the  like,'*  shall  be  brought  m  the  ReviH^ue  raised  in  this  application. 
Conrts  and  in  none  other.    It  is  impos- 
sible to  say  that  this  suit  i^  not  a  suit  for  (a)  Rahoo  Dhunput     Siny  v.    Ooonum 
arrears  of  rent  on  aoconnt  of  lan^,  and  Si  fig,  11  Moo.  I,  A..  43J. 
therefore  the    Small  Cause   Court    of 
Sealdah  had  no  jurisdiction  to  try  it,  the 
lurisdiction  of  Small  Cause  Courts  in  (1)  2  W.  R.,  Act  X  £«  9. 
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is  a  case*  io  point,  but    if  it  be,    there  6an  be   no  doubt    that  a        ^Q^ 
contrary  ruling  has  been  laid  down  in  all  the  later  decisions.        rani  Dusoi 

SUNDAftlDAtif 
V. 

BfBi  Umda- 
Mntaa^  J.—  I  am  extremely    sorry  to  differ  from  my  learned    TANmasAi 

coll$aga0. 

This    was  a  suit  for  arrears    of  rent   at    enhanoad  rateSj  tho^ 
arrean  being    alleged  to  be  due  on    account  of   a  piece  of.  land 
situated   ia  the   Jessore  Ba&ar.    The    lower    Appellate    Coart 
being  under  the  impression  that  the  suit  was  one  for  house-rent^ 
has   dismissed  it  upoa   the  grpund   that  the  Revenue  Court   ia 
whioh  it   was  instituted  had  |^    jurisdiction  to  try  it.    I  am  of. 
opinion   that  the    decision    of   the    lower   A|)peUate  Coart  is- 
erroneous  in  lawi^  and  ought  therefore  to  be  set  aside.    That  the 
suit  ia  not  one  for  house-rent  does    not  appear    to    be  disputed,. 
It  is  true  that  there  is  a  building    upon  the  land  in  question,  but 
the  building,  it  is  admitted   on  both  sides,,  is  the  property  of  the 
defendaut ;  nor  is  it  for  any  rent  alleged  to  be  due  on  aeoount  of 
that  building  that  the  suit  was  brought.    The  case  therefore  falls 
within    the  express    provisions  of    d.  4,  s.  2.3,    Act  X  of  1859^, 
which  was  the  law  in  force  at  the  time  of  its  institution ,  and  which, 
says:    '' All  suits  for    arrears  of  rent   doe  on    account  ofland^, 
'  khiraji  or  lakhivaj,  shall   be  cognisable  by  the-  Collector  of  the- 
'  land  revenue^  and  shall  not  be  .cogniaable  l^  any  other  Conrt/»-         * 
The   present  suit  is,    as  I  have   explained   above,    a  suit   for 
anrears  of    rent  due  *'  on   account  of   land..'^    That  the   land.is^ 

ooenpied  by  a  building  appears    to- me  to  be-of  no^  oonsequenca- 
whatever^    It  i8>    neverthlesd,  ^^  Uemd/'    exactly  ia^  the    same 
sonae,  a^  it  tjFOtild  have  been  if  it  had  been  otdtivated  with^  indigo 
or  paddy :  and  as  the  rent  claimed  is  alleged  to  have  issued  from 
the  landi  and  not  from    the  building  which'  stands  upon  it,  I  am 
Qnabl€f  to  see  how  it   can  be  held  that   the  suit  was   broaght  in/ 
a  wronff    Court,  when  the    Legislature  says  in  so  nmnjr   terms,, 
that  all  suitd  for  arrears  ot  rent   due  on    ace  )iint  of  land    ihalt 
be    brought   in  the   Collector's  Cpurt   and  in  no    otben    No- 
portion  of  the  rent  sued  for    is,  or  is    even  alleged  to  be,,  due  ot> 
account  of  the    building ;  for  that  building  is,  as  I  have  already^ 
lihown,  the  property   of  the  defendant,    and  as  such  not    subject 
to  the  payment  of  any  rent  to   the  plaintiff.    Nor   can  the  fact 
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^^^       that  the  arrears   sued  for    are  claimed  at    enhaaced  raiei|  affect 


Baki  DvwoiL  the    char^ter  of  the    suit  in    any    way  whaterer.     It  is    to  all 
BunDARiHiMi  int^jjijg  ji^^  purposes  a  suit  for  arrears  of  reijt    as  it  is  in  name ; 

B;bi  Umda-  and  as  it  is  also  a  sait  for  arrears  of  rent  ^'  dae  on  acconnt  of 
TAziftxai^  land/'  it  seems  to  be  beyond  all  qaestion  that  it  is  oapable  of 
satisfying  all  the  coniitions  required  by  d.  4t,  s.  23^  Act  X  of 
1859.  That  clanse^  it  shoald  be  borne  in  mind^  applies  to  saits 
for  arrears  of  rent  not  only  against  ryots,  bab  against  all  claases 
of  under-tenants.  This  point  has  been  settled  by  the  decision  of 
the  Priyy  Council  in  the  case  of  Baboo  DAunput  Singh  v. 
Choman  Singh  (1).  That  was  a  suit  for  arrears  of  rent  mt 
enhanced  rates  against  a  guan-taloo]j^dar  holding  an  intermediate 
position  between  the  proprietor  and  the  ryots^  and  an  objection 
was  taken  that  the  Revenue  Court  in  which  it  was  brought  had 
BO  jurisdiction  to  try  it.  Their  Lordships,  howeyer,  overruled 
the  objection  upon  the  ground  that  the  clause  above  referred  to 
^'  contains  provisions  for  all   classes  of  under  tenants." 

It  has  been  argued  that  as  the  land  is  not  used  for  agricultural 
or  horticultural  purposes,  the  suit  was  not  cognizable  bj^  the 
Sevenue  Court.  X  confess  that  I  am  at  a  loss  to  find  out  any 
satisfactory  reason  to  justify  such  a  distinction.  There  is  nothing 
whatever  in  the  words  of  the  Legislature  to  support  it.  On  the 
contrary,  as  lancl  must  retain  its  character  as  land  whether  it  is 
Med  for  agricultural  or  {ojt  huUdiag  purposes,  the  contention 
seems  to  be  direct^  in  the  teeth  of  the  plain  and  obvioas 
meaning  of  those  words.  Why  then  are  we  to  dismiss  the  sait 
on  the  ground  of  such  a  distinction  T  A  suit  for  arrears  of  rent 
due  on  account  of  a  piece  of  land,  occupied  by  ryot's  home- 
etead,  is  deariy  governe4  by  cl.  4,  s.  2Sif  Act  Z  of  1859,  and 
there  are  many  ryots  in  this  country  who  do  not  hold  any  other 
lands  than  those  occupied  by  their  homesteads^  A  patnidar 
who  holds  an  entire  purgunnah^  and  never  uses  a  single  kata  of 
the  lands  comprised  in  his  patni^  for  agricultural  or  hortical'' 
tnral  pnrposesi  would  have  been  liable  to  he  sued,  ander  thait 
clause,  if  it  had  been  still  in  f orco  as  law  ^  ^'^^  I  see  no  reason,^ 
therefore,^  why  the  purpose  for  which    the   land  is  sued    shoulcl 

(I)  11  Dqo.  I.  A.,  438. 
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have  anythiag    to    do    with    the  jurisdictioo  conferred  on  the        1^72 
Revenue    Courts   by  that  clause.      Whatever  may  be  the  true   KANiDimo4 
defittition  of  the  wor j  "  royt,"  as  used  in  Act  X  of  1859,  it  is  ^^«^J^^'  l>^» 
by  no  means  necessary    that  he  should  be  an  actual  cultivator-    BtbiUmda- 
S.    6   says  distinctly,    that  a   royt  who  has   "  held' Mand  for     ^^^»»"«^- 
^elve  years  consecutively  is  entitled  to  a  right  of  occupancy 
exactly  in  the  same  way  as  a   royt  who  has  ''cultivated''  laud 
for  the  same    period  ;  and  as  cl.  4,  s.  23,  applies  to  all  cases  in 
whieh  the  subject-matter  of  the  lease  in  land,  I  do  not  see  tb^ 
slightest  reason  why  the  defendant  in   this  case  should  be  per' 
mitted  to  object  to  the  jurisdiction  of  the  Revenue  Court,  even        * 
though  he  may  not  be  a   royt  within  the  meaning  of  the  Act* 
TUhe  land  for  which  the  rent  is  claimed  is,  it  is  true,  situated 
"within  a  bazar,  and  it  is    also  true,  that  it  is  occupied  by   a 
building  and  not  used  for  horticultural  or  agricultural  purposes* 
Hut  it  is  nevertheless  land  in  every  sense  of    the  term,  and  as 
tbe  suit  is,  therefore,   a  suit  for  arrears  of  rent  due  on  account 
of  land,  it  was  instituted  in  the  only    Court  in   which  it  could 
bave  been  instituted  at  the  time.    There  in  nothing  whatever 
in  the  Act  which  says  that  the   land  should  not  be  situated  in  a. 
^town  or  in   the  vicinity  of  a  town  ;  nor  is  there  anything  in  it 
to  give  the  slightest  support  to  the  contention  that  the  land 
should  be  used  for  a  particular  purpose,  or  found  in  a  particttlar 
€X)ndition,  at  the  time  when  the  suit  is  brought^    before  the 
Bevenue  Court  can  assume  jurtadiciion  to  try  it.     Suppose,,  for 
instance,  that  a  royt  cultivates  his  land  with  paddy  for  one  year> 
and  then  errects  a  building  upcm  it  or    allows  it  to  rentain  nncur 
tivated  in  the  next  year,   a  suit  for  arrears    of  rent  due  for 
the  first  year   would  certainly    be  governed  by  cl.  4^  s.  23,  Act 
2  of  1859,  and  I  see  no  reason  whatever  why  the  same  elanse 
should  not  apply  to  a  suit  brought  for  tbe  arrears  of  the  next 
year. 

It  has  been  said  that  there  are  several  decisions  of  this  Court 
by  which  it  has  been  held  that  suits  for  arrears  of  rent  due  on 
account  of  lands  not  used  for  horticultural  or  agricultural  pur- 
poses are  not  governed  by  Act  X  of  1859.  I  have  carefully 
read  those  decisions^  but  with  the  greatest  deference  to  the 
learned  Judges  by  whom  they  were  passed,  I  feel  myself  bound 
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1872        to  say   that  they  are  based  upon  an  erroneous  constradtion  of 

R4WI  DcBOA.  ^^^  ^^'    '  ^^^^  ^^  ^^  farther  that  there  are  some  deciaiona  to 

SuNDARi  Dasi  the  contrary  effect — see.  Tariney  Per$ad  6^a  ▼«  The  Bengal 

BfBiUifOA.  Indigo   Co.   {\),  Oaetrw  Dabea  ▼.     Thakoor  Do99  (2),   Shdiikh 

aTAKRiMi.     2?awr  ilK  ▼.    Soocltt^  JK    (3),  WaUmv:  Oavind  Ohunder  Mo^ 

zooindar    (4),   Maturiginee    Dassee   v,    Haradhun  Dom  (6),  and 

Ram  Chum  Singh  Khettree  ▼.  Meadhun  Durjse  {6),  so  that  there 

is  no  ground  whatever  for  saying  that  the  qnestion  haa  been  sei 

at  rest  by  a  long  and  nniform  current  of  deoisions.     Indeed^  the 

point  was  only  a   few  days  ago  referred  to  a  Fall  Bench  in 

Special  Appeal  No.  81  of  1871,  though  I  regret  to  say  that  the 

reference  fell  through  in  consequence  of  the  Judges  sitting  on 

the  Eull  Bench  baying  come  to  the  oonolasion  that  the  qaestioa 

did  not  arise  in  the  particular  case. 

As^  however,  the  view  taken  by  me  is  in  conflict  with  thnt 
taken  by  some  of  the  learned  Judge  of  this  Court,  I  would 
reverse  the  decision  of  the  lower  Appellate  Court  subject  to  the 
opitiion  of  a  Full  Bench. 

The  plaintiff  appealed  under  cl.  15  of  the  Letters  Patent 
against  the  decision  of  Glover,  J. 

Mr.  Montriou  (with  him  Baboo  Ashutosh  Dhur)  for  the  ap- 
pellant. 

Mr.  Tfffidale  for  the  reepoo  dent. 

M  r.  Jlfon^rjou.*— The  present  sait  is  for  rent  of  the  laml  and 
*  not  of  the  bailding  on  it,  which  is  admiitted  by  the  plaintiff  to  be 
the  defendant's  pioperty.  In  the  present  appeal  the  point  raised 
is  whether  the  Bevenne  Court  had  jurisdiction  to  entertain  thia 
suit.  In  Mathumath  Kttindu  v.  Campbell  (7),  it  ww  held  that 
a  suit  for  rent  of  land  would  lie  in  the  Revenue  Court,  thoagk 
that  land  had  boildiogs  on  it..    Here  the  land  is  one  thing  and  the 

(i;  aw.  B.,  Act  X  B.^  9.       •  (4)  W.  B.,  Jan.  to  July  1864,  Act  X 

(2)  W.  B.,  Jan.  to  July  1864  Act  X    B,  64. 

B.,  78.  (5)  5W.R..ActXB.,  60.. 

(3)  Ih.,  102.  (6)  8  W.  B.  90. 

(7)  Pott,  115. 
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house  another.     [AursLri^  J.— The  case  yon  qaoted  is  for  rent.        ^^^^ 
The  present  case  is  one  for  enhancement  of  rent,  and  the  ques-  j.    ^  DuJtaA 
iion  before  us  if  whether  a  snit  for  enhancement  of  rent  of  land  Sckdabi  Dabx 
GOTeredwith  buildjiigs  wonld  lie  in  the  Bevenne  Gourt.    Couch,  v. 

C.  J. — The   question  is,   whether   enhancement  applies  to  all  ^^^  Umd^- 
kinds  of  land.]  The  case  of  Mathuranath  Kundu  v.  Campbell  (7)     '^^^*"■^• 

<7)  3$for6  Mr.  Justice  Norman^  CfficiaU  certain  f^cca  honses  on  the  land,  and 

ing  Chief  Jmttes  and  Mr,' Justice  Loch,  no  doobt  part  of   the  rent  atipolated  is 

really  on  aocoant  of  hoiue-reat.      Bnt 

MATfiUHAKATB  KUNDU  (Dbpsiydt  neither  ia  the  amoont  of  hooae-rent  no^ 

AS7)lv.  W.  OAMPBEIiL*  Manaoib,  the  faot  that  anything  isdneon  account 

ON  BBHALF  OF  SCOTT  MONGRIGFF  of  hooae-rent  mentioned  in  *he  kabnliat 

(Pi»AiBTnrv) .*  The  honaee  are  merely  mentioned  in  a  Hat 

Thn  2l9th  April  I S7  i.  of  property,  the  mention  of  them  it  mere^ 

Xr«  /j9»  a^ei^orl  tor  the  appellant.  )y  deacriptiTe.'*    There  ia  also  "a  elanae 

Mr.  B.  T.  Allan  and  Baboo  Bh&wani  whereby  the  tenant  ia  bonnd  to  keep  the 

Chttm  ViUt  for  die  reapondent.  honaee  in  good  repair,  and  the  right  0| 

letting  them  ia  #nade  over  to  him  apeeifi. 

■KosMAN,  J.— Thia  ia  a  anitbrooght  cally.  The  defendant  objected  before  the 

in  the  Gollector'a  Conrt  nnder  Act  X.of  Aaaiatant  Collector  that  a  tnit  for  rent 

1859,  for  the  rent  of  a  very  conaiderable  conld  not  be  maintained  in  theCoUector'g 

tract  of  land  deaorSbed  aa  a  tWelTe«anna  Conrt.    The  objection  vNia  ov  ermled  by 

darpatni   talook  of  Matisa  Siajnmpnr,  the  Aaaiatant  Collector,  and  hia  dedaion 

and  all  the  jotea,  lately  held  thy  Mr.  haa  been  affirmed  by  theJndge  on  appeal. 

Kenny  in  the  aixteen-anna  of  the  villain  The  objection  haa  now  been  renewed  o^ 

two  brick  bnilding  in  the  ahape  of  a  half  apecial   appeal    before    this  Court.    It 

moon,  each  contiuning    twenty  apart-  aeema  to  be  attppoeed  that  there  ia  a 

menta,  with  a  brick-boilt  godoWn  atand-  conaiderable  conflict  of  deciaions  on  the 

ing  on  the  aaid  jotea,  with  kli«a,  fallow,  qneation  before  ns  i  but  I  think  that, 

jalkur,  onnkar,  chura,fto.,  lakhir-ij  landa  when  the  caaee  are  closely  examined  it 

in  Manva  Majnmpur,  a  four-anna  dat-  will"  be  found  that  such  ia  not  the  case. 

Ijara    of     Mausa     Mafumpur,     Mania  The  preamableof  Act  X  of  1859recite« 

Moorareepore,   and   lakhiraj   lauds    in  that   "it  ia  expedient  to  re««enact,  with 

Bahadoor  Khalee.  containing  in  all  1,330  certain  modifications,  the   provisiona  of 

bigaa.    The  enumeration  of  the  differ*  the  exiating  law  relative  to  the  righte  of      ^ 

ent  tennrea  and  ryoto*    holding*  in  the  ryota  With  reapeot    to  the    del?veiy  of 

kabnliat,  which  waa  duly  registered,  ia  pottaa   and  the  occupancy  of  land,  to 

written  in  Bengali,  and  oocupiea  twenty*  the  pretention  of  illegal    ezactkn  and 

flTe  doaely  written  aheeta  of  the  hu^eat  extortion  in  connection  with  demanda  of 

•ised  brief  paper,  *"«***»  *"^  ^  other  queattona  connected 

There  are  hufca  upon  the  Innd  in  qnea-  With  the  eame ;  to  extend  the  juriadiofcion         A 

tion,  and  the  brick-hoaaea,  included  in  of  Collectors,  and  to  preaoribe  mlea  for           * 

the  leaae,  are  apparently   of  oonaider-  the  trial  of  auch  queations,  as  well  aa  of 

•ble  mine.                                 *  S"'**  ^^  *^®  recovery  of  arrears  of  rent , 

The  Aaaisiaut  Collector  of  Kooshfcea,  and  df  anita  ariaiug  out  of  the  diitraint 

wlie  tried  the  caee,  aaya:— "  There  are  of  property  for  auch  arrears.*'    Upon 

•Special  Appeal,  No.  1953  of  1870,  from  a  decree  of  the  AdditionalJudge  o* 
Knddea,  dated  the  iSth  June  1870,  affirming  a  decree  of  the  Asaietant  Collector 
«f  that  district,  dated  the  2tith  June  1»69. 
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1872       allows  that  the  suit,  wbere  tie  rent  sought  is  for  the  land  and 

'B.ksj  DxjAQL  not  for  the  house^   mast  be   broagbt  in    the   Bevenne  Courts 

Bund^biDabi  rjijj^j.^  jg  ^  distinction  between  shop-rent  and  rent  for  the  land 

^ifi  ^■"^^''  on  which  a  shop  is  built.     The  words  of   Act  X  are  general. 
There  is  nothing  in  the  Wording  of  the  Act  which    shows  that 

the  UngiiAge  of  thi«  pi'eanibld,  t  dMite  lector'sOoart.fiy  way  (^analogy,!  desiro 
to  olv«erTe  that.the  iniia  for  the  rdoovery  to  refer  to  the  faot  that  in  England  it  has 
bf  arrears  or  rent  do  not  appear  to  be  longbeen  settted  thnt  though  the  ralne  of 
hmited  in  ahy  way.  Thei^  iH  ikotbing  demised  premise*  may  be  iamwued  by 
to  restrict  the  word  *'  fents"  to  fents  dne  the  goods  on  the  pi^mises,  yet  the  rent 
from  ^ots.  fh«  23rd  setttion  enacts  tbAt  most  be  deemed  to  issue  oUt  of  the  hoose 
'-  mH  snits  for  aifreara  of  rent  due  on  so-  and  land,  and  not  mit  of  the  goods  ;  and 
Doontof  land  either  khiraji  or  lakhiraj,  oi^  oonseqneiitly  a  landlonl  does  not  lose  his 
cm  aooodntof  any  rights  of  pastnrage^f or-  remedy  by  distress  when  goods  are  let 
estHTightS)  fishdriest  oi^  the  like^  .  .  .  with  a  hoose  as  whet  i  a  furnished  house 
shall  be  cogniiable  by  the  doUectors  of  is  the'snbjeot  of  the  demise,one  rent  only 
land  revenas,  and  Shall  Ve  instituted  and  being  reserved*  See  Newman  v.  Ander. 
tried  under  the  provisions  if  tbi8Act,and,  tofi  (4).  On  tke  other  haad,  where  the 
except,  in  the  way  ot  appdAl  as  JirOviddd  principal  subjeotof  occupation  is  a  build- 
in  this  Act,  shall  not  be  cognisable  in  Any  ing  or  buildingii,  when  the  rent  is  snb« 
bther  Court  or  by  any  other  offtcerj  or  ill  stantially  the  price  ofthe  use  and  occdpa^ 
any  other  manner/*  tion  of  such  building  or  bilildings,  the 

We  have  to  consider  v^hdther  the  «dit  land  on  Which  the  buildings  stand  bdinff 

with  whi<Jh  we  have  to  deal  is  a  suit  for  a  m^^rely  fldbordinate  matter,  it  may  Weil 

the  rent  of  land.    If  so,  the  ColIeCtoi^s  he  that  thereat  for  sucbhuildihgs  cannot 

Court,  And  the  Collector's  Court  alonoj  be  truly  described  "as  the  rent  of  land 

had  oognisatioe  <Jf  it  unddt  Act  X.  either  khii'aji  or  lakheraj."  the  dases  ol 

If  the  principal  subject  of  tSe  demise,  Maharjd   Dhiraja   Mahtdb   Chand  Ba- 

that  for  which  substantially  the  rent  is  hadur  v.  Makwnd  BaXlahh  Soae  (c),  Bipro 

reserved,  is  land,  I  think  it  matters  not  t>04A  Dep  v.   UToUefi  (d),  and  Hdri  'uohm$ 

that  the  value  is  inoreasl^'by  Mouses  or  St'rkat  v.  MoncrieJ  («),   ?th  December 

other  buildings  ^tandihg  upon  the  land.  il70,  fall  apparently  within  this  class  a£ 

*        *rhis  Court  so  held  in   fa)  iriey  Period  Oases.  If  a  lemindar conld  not  sue  a  pat* 

Qhm  V.  fhe  Bengal  Indigo  Company  (o).  nidar  or  an  i^aradar  forrent  Under  s.  23. 

;          I'he  rent  of  land  does  not  represent  its  of  Act  X  of    i85d,  merely  faecanse  then 

value  in  a  statto  of  nature  or  as  jungle^  Were  a  few  houses  on  the  land  demised* 

hut  as  improved  land,  and  whether  the  he    would  In    fact    be  wholly    Withoat 

improvement  consists  in  the  clearance  of  rOmOdy. 

jungle,  draining,  fencing}  aooessibiUty  by  lam   of  opinion  tbat  in  the  present 

roads  made  upon  or  leading  toit«oontriv-  case  the  suit  is  a  suit  for  the  rent  of 

anoes  for  irrigation,  or  buildings  ereOted  land,  and  therefore  that  the  decisions  of 

topon  the  land,  does  not,  in  my  opinion,  the  lowfir  Courts  must  be  affirmed  with 

in  any  Way  affect  the  question*    In  all  eosts. 

oases  sUch  as  I  have  supposed^  the  price  LocKi  J;— I  quite  concur, 
for  the  use  ofthe  land  in  its  improved  state        (b)  2  B.  A  P.,  N.,  R.,  2^4. 

is  rent,  Which  can  be  sued  for  in  the  Col*  (c)  Poet,  App.,  18. 

(d)  I  W.  R.,  223. 

f ^)  2  W.  R.,  Act  X  1?.,  9.  (ef)  Posf,  App.,  1 4. 
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it  aj^lies  only  to  ottllivaied  land,    A  suit  for  enhancement  of J^^i 


rent  is  still  a  snit  for  rent.     The  question^  now^  is  one  of  juris-  baht  Dvrqjl 
diotion>  not  of  the  rig)it  to  enhance. 


After  going  throagh  the  jadgment  of  Mittor  and  Glover  JJ.^ 
and  all  the  oases  oited^  the  learned  counsel  referred  to  two 
recent  cases>  Brajanath  Kundu  Ohowdhry  v.  Lowther  {I),  and 
M($dan  Mohan  BUwas  v.  Stalkart  (2).  [Ainslib^  J. — In  the 
caae  of  Mathuranaih  Kundu  v.  Cambell  (3),  Norman  J.^ 
held  that  the  minor  portion  of  the  land  must  follow  the 
larger)  which  was  in  that  case  agricultural.]  Norman^  J.^ 
does  not  appear  to  draw  this  distinction.  Thero  are  con» 
flioting  decisions  on  this  point  of  jurisdiction.  The  purposes 
for  which  land  is  used  is  wholly  immaterial.  [Couch, 
'C.  J»*-^Thi8  is  a  suit  for  enhancement  of  rent.  Can  the  rent 
of  glands  occupied  by  buildings  be  enhanced?]  That  is  a 
qaestioU)  the  answer  to  which  depends  on  the  merits  of  the 
case*  After  entertaining  the  suit,  the  Court  may  decide  that 
Buch  lands  are  not  liable  to  enhancement. 

Baboo  Askuiaah  Dhur  on  the  same  side.  The  question  is^ 
wliat  is  the  meaning  of  '  land  '^  as  nsed  in  Act  X.  There  is  no 
definition  given  to  the  word  in  the  Act,  nor  is  there  any- 
thing in  the  Act  itself  to  show  that  the  word  should  not 
bear  its  ordinary  meaning,  but  be  understood  in  a  restrict* 
ed  sense  applicable  only  to  one  description  of  land.  The 
cases  quoted  in  support  of  the  opposite  view  refer  principally 
to  rights  of  occupancy  in  lands  on  which  buildings  stand.  In 
B  case  of  the  28th  June  1862^  Nawah  Hajee  Mahomed  (i)^ 
it  was  held  that  a  suit  for  rent  of  land,  which  did  not  in- 
clude the  rent  of  the  house,  would  lie  in  the  Revenue  Court. 
In  Baboo  Dhunput  Singh  v.  Oooman  Singh  (5)  it  was 
objected  that  a  suit  for  rent  at  enhanced  rates  against  a 
talookdar  holding  an  intermediate  position  between  the  pro- 
prietor and  ryot|  would  not  lie  in  the  revenue  Court,  but  tho 


8UVDA.BI  Dau 

V. 

,BlBI  TJmoa- 
.  TAIINISBA. 


(1)  Paat,  121. 

(2)  Ante,  97. 

(3)  Ante,  115. 


(4)  Board's    Collection    of    Act   X 
Rulings,  p.  47. 

(5)  11  Moo.  I.  A.»463. 
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^CT        Privy  Coanoil  overruled  the  olijection.    In  Kali  Ki$hsH  Bim$^ 

Rahi  DoitQA  y.  Sreemuttee  Janhee  {!),  the  qaeation  was  whether  A  right  o£ 
occapancy  was   acquired  unc'er  Act  X  in  lands  covered 


SONDAU  DA8I 
V. 


BiBi  Umda-  buildings,    or  in   lands   not  used    for    agricultural   or   horti** 

•cultural  purposes.  [Covcm,  'C.  J.— Is  there  any  case  hold* 
ing  that  a  suit  for  enhancement  of  rent  of  lands  covered  hf 

^buildings  will  lie  in  the  Revenue  Court?]  The  case  of 
Shaikh  Nasur  All  v.   SaadiU  Ali  (2)  decided  that  the  Bevenae 

'Courts  have  jurisdiction  to  determine  the  rent  of  land  with 
a  house  on  it.    The  judgment  is  very  short,  and  it  does  no4 

•appear  whether  the  present  question  was  raised  or  noU 
[CouCH;  C.  J.'^What  was  the  land  in  this  case  given  for  t\ 
The  pottah  merely  shows  thait  Sadhun  Bewah,  from  whom  the 
defendant  dlaims  by  purchase,  was  substituted  as  a  tenant  in  the 
place  of  her  deceased  brother.  It  gives  the  rate  of  rent  whioh 
was  to  be  paid,  but  contains  no  mention  of  any  purpose  tor 

'which  the  land  was  to  be  used.  It  is  in  ihe  lorm  of  an  erdinaiy 
Tyoti  pottah. 

Mr.  TiDtdaU  for  the  respondent.— There  is  reaily  %o  oeoliot 
*of  decisions  on  the  point  raised  in  this  appeal.  There  is  mot  Sk 
single  decision  (except  that  of  Slitter,  J.,  in  the  present  .caso) 
which  distinctly  holds  that  a  suit  for  enhancement  ^  reat 
of  land  covered  by  buildings  will  lie  in  the  Kevenne  Gomrt, 
In  Ohoiuck  Pandoo  v.  Mirza  Innayut  AU  (S),  a  Full  Benok 
of  the  Agra    High  Court  has  held  that  land  ased  fer  build* 

ing  Ipurposes  does  not  come  within  Act  X  of  18S9.  Lookinif 
•at  the  Act  as  a  whole,  there  oannot  be  auy  doubt  that  its 
object  is  to  deal  with  the  I'olationship  between  owners  aad 
'cultivators  of  the  soil.  For  instance,  how  can  the  provi* 
sions  of  B.  17  be  made  api'licable  to  lands  of  the  description  ra 
the  present  suit.  In  Khalut  Chunder  Ohose  v.  Mintd  (4)  th^ 
-  object  and  purport  of  Act  X  was  most  fully  discussed,  and  the 
dearned  Judge  deciding  that   case  has  very  clearly  shewn  ttafc 

(1)  8  W.  R.  250.  (3)  3  Agra  Rep.,  52. 

(2)  W.  R.,  Jan.  to  July  1864,  Act        (4)  1  Ind.  Jur.,  N.  S.,  426. 
X  R.,  102. 
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land  in  Act  X  of  1^59  means   land   which  is  the  subject  of  culti-       ^^^ 
vatioB.    See  also  the   oases    of  Ohwrch   v.    Ramiami  Shaha  (1)  kavi  Duroa 
Khairudeen  Ahmed  v.  Abdul  Baki  (^,  and  Bamdhan  Khan  v,  ^^^^^^^  ^^^ 

Haradhan  Paramanick  (S-)  *«N^ii^^ 

Mr.  Montriou  in  reply. — To  limit  the  meaning  of  the  word 
'^  land"  is  to  introduce  a  new  construction^  new  ideas,  and  new 
words  into  the  Act.  This  limitation  of  meaning  is  not  a  safe 
legal  rule  of  coostraction.  There  is  nothing  in  Act  X  of  1859^ 
to  oblige  this  construction. 

The  jurisdiction  of  tho  Reventie  Oourt  to  entertain  » suiir 
like  the  present^  and  the  liability  of  the  tenant  to  an  enhance-^ 
ment  of  rent,  appear  to  be  confounded.  The  latter  dependa 
entirely  on  the  merits  of  the  case.     It  comes  to  this  then,  that, 

in  order  to  decide  whether  the  suit  will  tie,  you  will  have  to* 
decide  on  the  merits,  mz.»  to  decide  whether  the  tenant^s  rents 
c«n  be  enhanced  or  not*  There  cannot  be  a  distinction  on  the 
question  of  jurisdiction,  between  a  suit  for  arrears  of  rent  . 
and  a  suit  for  arrears  of  rent  at  enhanced  rates.  The  general 
prindple  will  have  to  be  decided  whether  Act  X  of  iSod' 
deak  with  such  landa  at  aU. 

Couofi,  Q.  J.«-»This   suit    was    brought    in  the  Coort  of  the 
Deputy  Collector  of  Jessore  under  cl.  4,  s.  23^  of  Act  X  of  1859,. 
for  arrears  of  rent  at  an    enhanced    rate,    of   land    held  by  the 
d^endanji  in    the   Jessore  Bazar.     The  land  was  occupied  by  a 
building,  which  was  admitted  to    be  the  property  of  the  defend- 
ant, and  no  part  of    the  rent  claimed  was  alleged    to   be  due  on 
account  of  the  building.     When,    or   under  what  circumstances^ 
the  building  was  erected  does  not  appear.   The  Deputy  Collector 
made  a  decree  for  rent  at  an  euhauced   rate,  which  was  reversed 
by  the  Officiating  Judge  of  Jessore  on  the  ground  that  the  suit 
should  iv>t  have  .been  brought  under  Ace  X  of  1859.    He  seems^ 
4o  have  considered  it  as  a    suit   for  the  rent  of  a  house  which  it 
was  not,  but  possibly  he   may    have,  meant  the  reut  of  the  land 

(IJil»<«,105.  ft)  Ante,  101. 
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^^^^        upon  which  the  house  sfcood.     Oa  special  appeal  to  this  CJoart 
Hani  Dueoa   the  learned  Judges  by  whom  the  case  was  heard  were  divided 
^,         in  opinion  y — Glover,  J.,  holding  that  the  rent  of  land  used  for 
BiBi  Umda-  bnilding  purposes  cannot  be  enhanced  by  a  suit  under  Act  X 
of  1859»  and  Mitter,  J.,  holding  that  a  suit  for  arrears  of  rent  of 
land^  although  it  was  occupied  by  a  building,  was  within  cK  4  of 
s.   23 ;  apparently  assuming  that  if  a  suit  for  rent  would  lia 
a  suit  for  enhaoced  rent  would.    And  if  by  land  in  that  Jclaose 
is  meant  land  occupied  by  a  buildiog,  I  do  not  see  how  the 
conclusion  that  a  suit  for  a  higher  or  enhanced  rent  of  such 
land  may  be  brought  in  the  Collector's  Court  can   be  avoided. 
The   erection  of   a  building  upon  the  land  with  the  consent  of 
the  landlord  does  not  give  to  the  occupant  a  right  to  hold  the 
land  perpetually  at  the  same    reut.     If  his  rent   was  liable 
to  be  raised  before,  it  would  be  so  still,  unless  the  circnmstanoes 
amounted  to  an  implied  contract  on  the  landlord's  part  that  he 
should  always  hold  at  the  same  reut,  or,  in  f  aot,  to  the  grant  of 
a   perpetual  tenancy    at  a  fixed  rent,  which  would  be  deter- 
mined by  the  Court  in  a  suit  between  them.     If,  |a3  Mitter,  J.^ 
thinks,,  s.  6  of  Act  X  applies,  and  a  ryot  holding  such  land  for 
twelve  years  has  a  right  of  oc-cupancy,  s.  17  must  also  apply 
so  far  as  the  ground  for  enhancement  can  be  made  applicable. 
But  I  think  that  in  determining  what  is  the  meaning  of  "  land" 
and  '^  holding  land"  in  Act,  X  we  must  look  at  all  the  provisions 
of  the  Act.     It  may  be  assumed  that  it  was  not  intended  thafe 
one  part  of  it  should  apply  to  one  kind  of  land   and  another 
part  to  another,  and  that  land  in  a.  23  should  have  a  differeni 
meaning  from  what  it  has  in  other  sections*    The  Deputy   Col- 
lector says  with  truth  that  it  is  extremely  difficult  to  apply  to 
bazar  lands  occupied  merely  as  building  ground  the  provisicms 
of  s.  17,  which  are  manifestly  intended  to  be  applied  to  the  rent 
of  lands  used  for  agricultural  purposes.     And  these  are  not  the 
only  provisions  in  the  Act  of  which  that  may  be  said.     8.    112 
and   the  following   sections   can  only  apply  to  land  used  for 
cultivation.     The  intention  of  the  Legislature  is  to  be  ded'aced 
from  the  whole  Act,  and  a  construction  which  makes  the  whole 
of  it  consistent  is  to  be  preferred.     I  think  this  is  the  ground 
of   the  decisions  in   this   Court  that  lauds  used  for  boildbg 
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nrposes  are   not  Jiab  le  to  enhaacemont   aader    A.ok  X.     And  _ 
when    we   consider    th^t  a  right   of   occupancy   of  land  nsed  Rani  Duroa 
for  bailding  purposes  at  a  permanent  rent  may  depend  in  some  ^ 

cases  upon  the    terms  of  the  original  letting  or  upon  equities    BibiUmda- 
arising  out  of  the  landlord's  conduct,  the  suit  for  a  higher  or 
enhanced  'rent  seems  to  be  properly  cognizable  in  the  ordinary 
Ci^il  Courts.     I  therefore  think  the  decree  should  be  confirmed. 

AiKsuB,  J. — ^I  concur. 

Baylxt^  J. — I  am  of  opinion  that  the  suit  for  enhancement 
under  the  circumstances  of  this  case  will  not  lie  under  Act  X* 

of  1859j  and  the  current  of  decisions  is  to  that  effect. 

Decree  affirmed. 


Before  Mr.  Juilide  E.  Jae1c$on  and  Ifr.  JuiHee  MUter. 

BBAJANATH  KUI^DU  OHOWDHBY  ▲yi>  othbbs  (Plaintipfb)  1872 

V,  LOWTHBR  (Dkpb»daht)«  Feby.9. 


Aet  FIZI 0/1889  (B.  0.)^Land9  occupied  wUh  Baildings,  8itU  for  En* 

hanoernent  of  Bent  qf-^uriedioiion* 

A  pfuntiff  brought  a  suit  for  onhAnoemeat  of  root  of  lands  oooapied  with  bwild 
Sn^  under  Aofe.VIII  of  J  889  ( B.  G«) 

EM,  per  B.  Jacksov,  J.,  that»  thoogfa  Aot  VIII  of  ie&^  (B.  C.)  dooa  not  9^\y 
to  lands  used  for  bnildtiig  purposes,  the  Civil  Court  has  jarisdietion  to  determine 
saits  concerning  the  rent  of  such  lands,  and  therofore  had  jarisdictioB  to  entertain 
the  present  suit. 

Hdd,  per  Mi-rrBB,  J.,  that  tho  word  *'  land**  in  Aot  VIII  of  1869  («.  C.)  is  used 
it  its  ordinary  sense,  qaite  irreapeotire  of  the  purposes  for  which  it  is  applied,and 
that  a  suit  for  enkanoementof  the  rent  of  land  on  which  a  house  is  built,  will  lie 
under  Act  VIII  of  1869  (B.  C.) 

Thx  plaintiffs,  before  the  passing  of  Act  YIII  of  1869  (B.  C), 
served  the  defendant  with  a  notice  under  Act  X  of  1859^ 
demanding  enhanced  rent  for  their  tenure  on  all  the  grounda 
specified  in  s.  17  of  the  Act.  After  the  service  of  this 
notice.  Act  VIII  of  1869  (B.  C.)  came  into  force. 

•  Special  Appeal,  No.  633  of  1871,  from  a  decree  of  the  Additional  Judge  of 
Hooghly,  dated  the  6th  March  1871,  affinaing  a  decree  of  the  Koonaiff  of  that  dj^ 
triot>  dated  the  29th  December  1870. 
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[872  The    plaintiffs   institated  the    present  'suit  in    the  MoonstfPa 

Bbajanath   Court  against   the  defendant    claiming    i^nt    at  the    enhanced 
Ohowdhrt  "^^®  mentioned  in  the  notice. 

LowTBtR.  I^he  defendant  ( inter  alia )  objected  to  the  hearing  of  the  sail 
on  the  ground  that  the  land^  the  rent  of  which  was  sought  to  be 
enhanced,  being  land  used  for  building  purposes  situated  in  the 
midst  of  a    town,  was  not  land  within    the    meaning    of    either 

Act  X  of  1859,  or  Act  VIII  of  186^  (B.  0.),  and  that  there- 
fore no  suit  for  rent  an  account  of  it  w  'Uld  lie  under  Act  VIII 
of  1869  (B.  G.)Tlie  Moonsiff  dismissed  the  suit,  holding  that 
it  would  not  lie  under  Act  VIII  of  1869  (B.  G.  )  The  plaintiffs 
appealed,  and  the  Additional  Judge,  who  heard  the  appeal^ 
agreeing  with  the  MoonsifE^  odhfirmed  his  decision. 

The  plaintiffs   preferred  a    special    appeal  to  the  High  Courts 
against  the  decision  of  the  Additional  Judge. 

Baboo  Ashutoak  Dhur  for  the  appellants. — Act  VIII  of 
1869  (B.  C.)  makes  no  distinction  between  lands  used  for  culti- 
vation orother  purposes — Khalut  Chimckr  Ghoae  v.  Minio  (1) 
Kali  Kishen  Biswas  y.  Srsemutfy  Janhee  (2),  Ranee  Shumo^ 
Moyee  v.  Blumhardt  (3)»  Kali  Aiohan  Ohatterjee  v.  Kali  KriaktM 
Boy  Chofodhry  (4)^  Kalic»  Chandra  Sirkar  v.  Durgadt» 
Tarafdar      (5),  and  Naimudda     Jowardar    y.    M^ncriaff   (6 1^ 

which  defined  the  meaning  of  the  word  "  land''  as  used  in  Act  X. 
of  18(9,  do  not  upplj  to  Act  VIII  of  1869  ( B.  0. )  The  mean- 
ing given  to  the  word  '^  land''  as  used  in  Act  X  of  1859,  in  Khalut 
Chtmder  Qhoeev.  Minta  (1)^  which  has  been  followed  in  the 
subsequent  cases^  is  inoorrect.  In  Act  X  of  1859*,  or  Act  VIII 
of  1869  (B.  C. ),  there  is  ne  definition  given  of  the  word''  land," 
nor  is  there  anything  throughout  these  Acts  which  woald  lead 
to  the  inf erence>  that  they  only  provide  for  the  rent  of  lands, 
used  for  cultivation. 

The  cases  only  decide  that  suits  for  rent  of  lands  not  used 
for  cultivation  will  not  lie  in  the  Kevenue  Courts;  the  Civil 
Courts      have  jurisdiction.    The  fact    of  the    suit   being  insti- 

(1)  1 1.  J.,  N.  8.,  426.  (4>  2  B.  L.  B.,  App.,  39. 

(2)  8  W.  B.,  250.  (5)  3  B.  L.  B.,  A.  G.,  284 ;   in  foot^aOten 
(a)  9  W.  R.,  552-  (6)  Id^  283, 
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tated  under  Act  YIII  of  1869 

Civil  .Court  of  its  jarisdiction. 


(B.  C.)  doea  not  deprive  the       ^^7^ 


Mr.  (7.  Oregory  (with  him  Baboo  Tarak  Nalh  Sen)  for  the 
fespondent.  The  cases  cited  show  that  Act  X  of  1859  does  not 
lipply  to  lands  used  for  baildinsf  purposes.  Act  VIII  of 
1 869  (B.  9.)  merely  transfers  the  trial  of  suits  from  the  Revenue 
CoQcts  to  the  Civil  Courts,  and  it  contains  all  the  provisious  of 
Act  X  of  Sdo9.  The  notice  in  this  case  was  served  under 
Act  X  of  1859.  The  reasons  which  led  the  Judges  in  the  cases 
•cited  to  decide  that  the  word  "  land  '^  in  Act  X  of  1859  referred 
to  calttrable  lands,  apply  equally  to  Act  YIII  of  1869  (B.  CJ 

Jackson.  J.-*-We  think  that  this  case  must  be  remanded 
to  the  Judge.  As  I  understand  the  Judge's  judgment,  he  has 
refused  to  try  this  case>  because  he  states  that  it  was  iustituted 
ttnder  Act  VIII  of  1869  (B.  C),  and  that  Act  VIII  of 
1869  (B.  C.)  is  not  applicable  to  lands  used  for  building  pur* 
poses.  1  understand  that  to  be  the  whole  of  his  judgment, 
land  that  he  wilt  not  try  the  case,  and  does  not  go  into  the 
evidence  in  the  case,  because  the  suit  is  improperly  brought 
under  Act  VlII  of  1869  {B.  0.)  It  seems  to  me  that  under 
8.  88,  Act  VIII  of  1869  (B.  C),  jurisdiction  is  given  to 
the  Civil  Courts  in  all  cases  which  were  formerly  brought 
tinder  Act  X  of  1859  ;  and,  as  regards  all  oases  which  did* not 
fall  within  Act  X  of  1859,  the  jurisdiction  of  the  Civil  Courts 
still  remain  as  it  was  before.  The  meaning  of  passing  this  law 
of  1869,  or  at  all  events  one  of  the  reasons  of  the  Legislature 
for  enacting  that  law  was  to  put  an  end  to  a  great  extent  to 
collision  and  to  the  difficulties  which  arose  in  ascertaining  the 
jurisdiction  b  tween  the  two  Courts,  Revenue  and  Civil.  This 
suit  having  been  brought  in  the  Civil  Court,  the  question  can 
be  determined  whether  the  plaintiff  is  entitled  to  enhance  the 
defendant's  rent  or  not«  It  is  true,  as  argued  by  the  pleader  for 
the  respondent,  that  a  notice  was  served  under  Act  X  of  1859i 
but  this  seems  to  us  to  be  immaterial.  It  was  quite  proper  that 
a  demand  should  be  made  in  some  way,  and  the  notice,  whether 
given  in  the  form  prescribed  by  Act  X  of  1859  or  any  other 
form  is  a  sufficient  demand  for  the  enhanced  rate.     The  plaintiff 
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having  brought  his  saitj  it  remains  then  for  the  Civil  Ck>art  to 
decide  whether  he  is  entitled  to  what  we  demands  from  the 
defendant.  The  Oonrt  will  have  to  look  into  the  grounds  upon 
which  the  demand  is  made^  whether  they  are  sufficient  grounds^ 
and  whether  sufficient  evidence  have  been  given  of  the  existence 
of  those  groundsf  and  to  decide  whether  the  plaintiff  if  entitled 
to  enhance  the  defendant's  rent  or  not.  We  set  aside  the 
decision  of  the  Judge,  and  remand  the  case  to  be  tried. 

The  costs  of  this  appeal  to  be  costs  in  the  suit. 

MiTTSB^  J.— ^I  am  of  the  same  opiaion.  I  do  not  see  any 
reason  why  this  suit  should  not  have  been  tried  as  a  suit  under 
Act  VIIl  of  1869  (B.  C.)  The  rent  claimed  is  alleged  to  be 
due  on  account  of  landt  and  it  makes  no  difference  whether  the 
lease  was  originally  granted  for  buildiog  purposes^  or  whether 
the  land  is  situated  in  part  of  a  town.  S.  23,  Act  X  of 
18o9|  distinctly  says  that  all  suits  for  arrears  of  rent  due  on 
account  of  land  shall  be  brought  in  the  Collectors  Court  and 
nowhere  else  j  and  as  the  jurisdiction  of  the  Collector  has  been 
transfered  to  the  Civil  Courts  there  seems  to  be  no  reason 
whatever  why  the  suit  should  not  he  tried  by  that  Court|  when 
it  is  perfectly  clear^  that  the  plaintiff  is  suing  f<^  the  rent  of 
the  landj  and  not  for  that  of  the  buildings  which  admittedly 
belong  to  the  defendant*  I  have  already  expressed  my  opinion 
on  ^s  point  at  some  length  in  a  case  (1)  which  recently  came 
befor^  me^  and  I  do  not  therefore  wish  to  say  anything  further* 

Decision  eet  aside  and  case  remanded. 


(I)  Bant  Bwrga  Sundari  Dasi  v^  Bibi  UnukUamtissa,  cuUe^  101. 


vet*.  IX.]  HMJtt  CWUttT,  125 


B^tf  Sir  &i«Mi4  0680^^  g^,  OM^/iiMife#,  aN<lllr.  .TiiMlo^  iit»ei^M. 

1872 
KHASltl  BOY  AiTD  OTHBR8  (PLAlmri^^s)  V.  FABZAND  ALIEHAN     Junf  '3. 

A)YD0tttB&8  (DBF18!<1)ANTb).*  — — - 


MnkatkHumU  of  BmU^Act  X  of  1859,  $,  Id-dM  VIII  fj/  1869  (&  e)» 
0. 14-^Service  of  Notice^SuU  by  Le$$es/or  JBnha^eemeiU  of  Be^  umh^ 
a  Notice  oorved  by  the  Leeoor. 

Where  a  semindar  served  a  notice  of  enhaneemeiit  of  rent  on  the  ryots  of  a 
wiaiiM)  «]id  afterwarde  gnuited  a  lease  di  tbe  maiua  to  the  plahitiff,  hM„  the  p]am* 
tiff  was  entitled  to  sae  for  enbaaof^meulb  upon  the  notiee  already  aerred^ 

Dtjorpd  M9ji  V.  6ky«m  Jka  (1)  commented  on. 

MussAMAT  Parbatti,  who  was  the  owner  of  one-third, 
and  Hccadar  of  the  other  two-thirds,  of  Mauaa  Samoo>  served,  in 
Chaitra  1276  Fasli  (March  1869),  a  notice  of  enhancement  of 
i*ent  on  Far2and  Ali  Ithan  and  others^  ryots  of  the  Mauea.  After 
snch  notice  she  granted  a  lease  of  the  Man^a  to  Khaski  Roy  and 
others  to  take  effect  from  the  beginning  of  the  Fasli  year  1277 
(1869-70). 

The  suit  was  in^titnted  by  the  lessees  against  the  ryots  for 
enhaneement  of  rent  m  terms  of  the  notice  which  had  been 
served  by  Massamat  Parbatti. 

The  defendants  set  up  (inter  alia)  in  their  written  statemoi^t 
that  the  suit  could  not  be  maintained  on  the  ground  that  the 
Qotioe  of  enhancement  had  been  served  by  the  semindar,  and 
not  by  the  lessees,  their  immediate  landlords^ 

The  Hoonsiff  held  that  the  plaintiffs  were  entitled  to  insti- 
tute the  suit,  the  notice  having  been  served  by  Mussamat  Par- 
batti, therir  lessor,  whose  representatives  the  plaintiffs  were*  He 
accordingly  passed  a  decree  i  i  favor  of  the  plaintiffs. 

On  appeal,  the  Judge  hel  f  that  the  notice  ought  to  have  been 
Berved  on  the  application  of  the  person  to  whom  the  rent  was 

*  Spadate  Appeal,  19os.  1198,  1193,  and  1194  of  1871,  from  the  deerees  of  the 
OffioiAfing  Additional  Judge  of    Tirhoot,   dated   the  *  2nd  May  1871,  revering  the 
decrees  of  the  Moonsiff  of  that  district,  dated  the  22nd  February  1872. 

(1)8W.R.,72. 
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1672      payable ;  ibat  a  mnuDdar  who  Imd  leased  out  bis  property  to 
Kbaui  Boy"  ^  farmer  had  no  right  to  senre  a  notice  of  enhancement  daring 
V.         the  Ksontinonanoe  of  the-leasei  and  oonaequently  the  farmer  oonld 
^K«AN.      not  sue  npon  a  notice  served  by  the  zemindar  before  the  com- 
mencement of  his  ienancj  » that  the  notice  oaght  to  have  been 
served  by  the  plainti£Es  to  whom  for  the  time  being  the  rent  was 
^payable.    Oiting  J^anodes  Lal^hoee    y.    Macfceime  (1),  he  dis- 
-missed  the. plaintiffs'  suit. 

The  pUintiffs  i^ppeaied  to  the  High  'Court. 

Mr  Lmgham  (Baboo  JBamcicharan  Bcmerjee  with  him)«  for 
•the  appellaotj  contended  that  the  notice  was  good  under  6.  13 
of  Act  X  of  1859,  and  s.  14  of  Act  VHI  of  1869  (B.  C.)— 
Oubdoo  Mull  V.  Hoolcme  and  Tej  Singh  {2).;  that  the 
case  of  Benodee  Idol  Ghose  v.  Mackenzie  (1),  cited  by  the 
Court  helow,  really  favored  his  contention,  bat  it  was  badly 
reported,  as  it  gave  no  facts  on  which  the  decision  was  foanded^ 
The  case  of  Doorga  Roy  v.  bhyam  Jha  (3)  professed  to  be 
based  on  the  ladt  case,  but  it  in  fact  contradicted  that  case,  and 
there  could  be  no  doubt  that  it'was  mis-reported* 

Mr,  [0.   Gregory,  for  the  respondent,  contended  that,  under 

8.    13,    Act    X    of    1859,   the  notice  should  have   been  served 

by  the  lessees,  and  that  the  suit  could  not  be  brought  by  the 

lessees  under  a  notice  served    by   the   ssemindar— Doorga  Boy  v. 

SkhyamJha  (3)  and  Benodee  Lai  Ghoee  v.  Ma/^kenzie  (1). 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.-^Ia  this  case,  the  notice  of  enhancement  waa 
served  by  the  person  to  whom,  at  the  time  of  the  service  of  the 
notice,  the  rent  was  payable,  and  that  appears  to  be  what  is 
required  by  the  Act.  The  question,  indeed,  which  is  raised 
here  is,  whether  the  notice  having  been  served  by  the  person  to 
•whom  the  rent  was  then  payable,  that  person  can,  either  entirely 


(I)  3  W.  S.,  Act  X  B.,  157.  (3)  8  W.  R.,  72. 

(2;  2  Agra  H.  U.  Bep.»  247. 
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by -a  sale,  or  partially  by.  a  lease,  convey  to  the  purchaser  or        18*2 


lessee   tlie    rent*   with  the   incident  of  ita  being  liable  to   be  KaAssr  Rot 
enhanced  niider  that  notice.     I  do  not  see  any  reason  why  he  pARg^Noi^ii 
shoalil  not  be  at  liberty  to  do  so  :  there  is  nothings  in  the  Act      Khan. 
which  pit>hibit8  it*    The  enbaaceoieiit  is  an  incident  to  the  rent" 
which,  b^  conireys  away  and  it  would  canse  the  g^reatest^  incon- 
venience^ and  might  sometimes  canse  considerable  injustice',  if  it 
was  not   possible  for   the  zemindar  who  had  given  notices  of 
enhancement  to  make  any  disposition  of  hia  property^  without  the 
whole  of  the  notices  falling  to  the  ground,  and  the  person  who 
took  from  him^  whether  as  purchaser  or  lessee^,  being  obliged  to 
serve  fresh  notices  before  any  steps  could  be  taken  to  enhance 
the  rent.     I  cannot  think  that  that  was  intended  by  the  Legis- 
lature, and  there  are  no  words  in  the  Act  which  would  lead  me  to* 
suppose  that  it  was. 

With  regard  to  the  case  of  Doorj^a  Bay  v.  Shy  am  Jha  (1). 
I  cannot  help  thinking  that  it  must  be  in  some  way  mia-reported 
and  that  the  learned  Judges  did  not  decide  what  they  are  re- 
ported to  have  done.  Glover,  J.,  says  : — "  When  the  notice 
was  served,  the  zemindar  was  in  possession  and  in  receipt 
of  rent.  No  farm  had  been  given^  and  the  farmer  did  noti 
exist  The  wording  of  s.  IS  is  imperative^  and  makes  it  abso- 
lutely necessary  that  the  party  to  whom  the  rent  is-  payable* 
should  be  the  one  to  issue  notice," — so  far  that  is  exactly  what 
tke  section  does  say,—''  and  when-  this  notice  was  served,  the- 
f araier  was  not  that  party."  No  doubt,  the  farmer  was  not  that 
party  then,  and  was  not  the  party  to  serve  the  notice  ;  the  zemin- 
dar was  the  party  then^  and* the  party  to  serve  the  notice.  The 
Judges  seem  to  think  that  the  notice  mast  be  served^  not  by  the 
party  to  whom  the  rent  was  payable^  but  by  the  party  to  whonv 
(he  rahanced  reat  would  be  payable^  Then  they  say  : — "  A 
ruMng  of  this  Court  IBenodee  Lot  Ghose  v.  Uackemie  (2)]^ 
supports  this  view  of  the  question,"  but  really  it  does  not,  and 
this  makea  me  think  there  is  some  mistake  in  the  report,  and 
ttiat  it  tiBinnot  be  treated  as  a  decision  on  this  point  in  favor  oSr 
the  present  respondent. 

in  8.W.  B.,  72,  (2)  3  W.  R.,  Act  X  B,  IH. 
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^^ I  klimk  thtA  here  the  noiioe  was  a  good  ttotieeat  tba  time  it 

KBAsm     waa  giveq^  and  tliaA  tiie  leaaee  is  entitled  ta  tlie  benefit  of  it, 

F^zANB.  Au  '^^  ^^7  ^Bg  the  suit  for  enhanoement.    Any  defence  wfaich 

Kean.        f^iiQ  tenant  might  kave  again&fc  the  aemindar^  wcmld  be  good 

ilgainat  the  lessee.    The  tenaat  is  not  in  any  way  injnrned  by  the 

leesee' faung  allowed  to  bring  the- emit  npon  the  aetiee  wlkioh  was 

git  en-  by  the  aemindar. 

The  daorae  of  the  Gomrt  below  mast  be  rifrened,  and  the 
sait  remanded  for  re^trial.  The  appellaat  will  hmwe  th»  eosts  of 
this  appeal.    - 

Decree  reversed  and  caee  remanded. 


*•     m< 


[ORIGINAL  CIVIL.] 


Btfon  Sir  lUehard  Oo»eh,  El.,  Chief  Juttie»t  and  Mr.  J%utiee  Maepktntm. 
^^9     GAliQAOaAR  SABKAB   Avn  4V0THea  (DBrsKni^im)  «.  KASIlf  ATH 

BISWAS  ^NI>  OTBJSS  (PL^IKTXm). 


M(xrek\2. 


Sah  ofLamdhi^  BBoei9er^M%e-de8onpHQn^Punh<mm*hai9in^pereo^ 
ledge-^Titie  tO'Lcmd^he^Joeen  high  and  lownwaAer  Maffh^BeeBimxm  of  Ooo- 

IrsQ^-nrowewa. 

The  defendant  who  for  twelve  years  bad  oconpied  land  as  tenanfc,  pnrohaeed  the 
Ihad  art  a  sale  by  the  Reoeiw^  bat  Mftued  to  oomplete  the  pnrohaee  on  th»  gnwnA 
of  mAteriil  mis*d!MoriptioD  in  the  adverttsement  of  sale*  in  that  a  road  and  ghat^ 
compviaed  wittun  tbebocmdarie^mentiontd  i»theadvertieQmeDt»  wereaotthafio- 
perty  of  the  parties  whose  land  the  BeceiTer  pnrported  t»  sell,  and  also  that,  t» 
make  n]^  the  qnantitj  of  hind  as  stated  in  the  advertisement,  isi»^  twenty  bigaah^ 
estimation,  Taiid  lying  between  high  and  tow-water  mark  had  bees  taken  itete 
ealoalstidtt.  The  ownevs  of  the  property  scdd  having  bronghl  atiii^  againtt  the 
dflfendant  %»  spesifio  psHbrttiaiKe,  theid^fitidaai  oortlsilrfeJ  UuH  the  BeoilMr  waa 
9k  aadsasary  pari^  to  the  snit^an^tbat  thesale^had  bees TesaiikM  by  a  stake 
ment  of  the  Reoeiver  thathe  would  forfeit  the  deposit  in  the  eveiit  of  the  defend- 
ant not  oarrying  oat  his  oontraoi«    In  support  of  his  objection  to  (|aantily»  the 

defendant  relied  on  a  Colleotorate  ohitta  as  showing  that  the  area  of  tiie  land  sotd 
vrss  only  9  bigfu^  8  kata^  ie|  ohittaks  ;  the  same  chitt%  how^ter*  in  firing  the 

eastern  bonndary  of  the  property^  described  it  as  lying  *^oo  the  west  of  thelew^ 
water  of  the  Chmga.'* 

Held^  that  there  had  been  no  recission  x>f  the  contract ;  that  the  plaintiA)  beinft 
owners  of  the  land  down  to  low- water  mark,  were  entitled  to  all  snbaeqimiacorr. 
iioss^  and  irmi  thw«f^i  «&titl«4  W  inolnd^  is  their  i&Mffucmiit  |dl  iMid  d^naio 
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lonunstir  markttaci,  bft?ing  regi^  to  Uie  faet  that  tbadefmidant  waf  fmrtonaUy 
^i^^fntAil  wit}k  the  property  sold,  it  was  not  open  to  him  to  repudiate  the  ooii- 
traot  on  the  groond  of  mia-descriptioa.    The  plaintiffs  were  entitled,  therefore, 
to  a  decree  for  specific  performance. 


This  wa^  au  appieal  (igiaiaat  adecbioo  of  Phear,  J.,  dated  29  tb 
Attguat  1871,  deoreexc^  tpeoifto  porfarniaace  o£  aa  agreemeot 
for  the  piirobase  of  certaia  land. 

The  land  had  beao  oSt^red  for  9ale  oa  13bh  Jaly  18,69^  by  thd 
Beeeiver  appointed  in  tha  autt  of  Chandranaih  BisWijks  v^  Bi$wa- 
nalh  Biswas  nnder  an  order  dated    the  lUh  Aagast  I868»  and 

it  was  delcribed  in  the  advi^rtidemeQt  ol  said 


(872 
Qaxoai»har 

SutKAB 

Kasinath 
Biswas. 


*'  Lot  Na  7. —AH  that  piece  or  parcel  of  chnrland,  commonly  called 
Geodi  mehal,  eontaining  by  estimation  twenty  bigas,  be  the  same  more  or 
less,  situate,  lying,  ancl  being  in  Grhoosery,  Salkea  aforesaid,  on  the  western 
bank  of  theriyer  Hooghly,  and  butted  and  bounded  as  follows,  viz.-'^n 
the  east  by  the  river  Hooghly  ;  on  the  north  by  Suttopirtollah  and  the 
■boreef  the  like ohur-land,  fcnmaly  belonging  to  Krishna  Nanda  Biswas  » 

and  now  in  the  posseaaion  of  the  s^id  Hr.  John  Stalkart ;  on  the  west 
by  the  Strand  Road,  and  on  the  south  by  Kktar  Sirkar's  laud^  ;  the 
annual  ground  revenue  of  which  is  Bs.  29-9-7,  Or  thereabouts.'* 

At  the  end  of  the  adyertisement  was  a  notice  that  farther 
particulars  might  be  obtained  at  the  office  of  the  Reoeiver,  and 
also  of  Baboo  Dinanath  Bose  (|;he  attorney  for  the  vendors). 

Among  the  conditions  of  sale  were  the  following  : — 


"  That  the  purchaser  shall  not  be  entitled  to  call  upon  the  Beceiver 
for  any  other  documents  or  evidences  of  title  relating  to  the  pramises 
Bold  than  such  as  are  in  his  possession,  custody r  olr  control ;  and,  after 
the  sale,  no  Objection  to  title  will  be  allowed. 

**  tf  there  be  any  mts^statementr  ot  error  iii  the  dederipikkM'  xiB  4die  pro* 
perty  aft  to  qoflHty  or  qaantitioa  e£  land,,  or  in  any  ether  pastionlars, 
Midi  HMmtatettwait  or  enrer  Bhall  net  annul  the  sale,  nor  entitle  the 
paxohaser  to  be  diaoharged  from  this  purchase,  but  a  compensation  shall 
be  given  or  taken  as  the.  case  may  require  ;  but  no  snch  compensation 
n>>ftJ1  be  given  to  the  purchaser,  unless  due  notice  and  particulars  of  the 
error  and  claim  shall  be  given  to  the  Beceiyer  within  fifteen  days  from 
the  date  of.  sale. 

"  The  BioeiTer  will  not  enter  Into-  any  eoresan^  except  tliat  he  h«e 
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1872  'There  wais  also  a   condition   enabling  the  Beceirer  to  forfett 

OaxiadrajT  ^^®  deposit  and  re-sell  the    property,    unless  the  purchaser  paid 

S»K4B  the  balance  and  completed  the  purchase. 
Kamnatb  The  defendant  Gungadhar  Sirkar  who  had  for  twelve  yes  rs 
been  tenant  in  occupation  of  the  landj  purchased  it  under  the 
above  conditions  in  the  benami  name  of  hts  son,  the  defendant 
Eailas  Chandra  Sirkar ;  and  Kailas  Chandra  Sirkar  at  Ganga- 
dhar  Sirkar  s  instance,  as  was  alleged  in  tbe  plaint,  signed  the 
usual  agreement  to  be  bound  by  the  conditions  of  sale,  £c.  Oo 
the  day  of  the  sale  he  paid  the  Receiver  Rs.  3,000  by  way 
of  deposit ;  and  xm  the  16th  July  he  paid  a  farther  snn»  of 
Bs.  6,000  towards  the  total  deposit  of  25  per  cent,  required  by 
tbe  conditions  of  sale. 

In  their  written  statement  .  the  defendants  stated  that  within 
the  boundaries  mentioned  in  the  advertisment  were  comprised 
on  tha  south  side  a  ghat  aad  road-way  leading  thereto^  which 
the  defendant  Oangadbar  Sirkar  believed,  at  ib»  timie  of  the^ 
Bale»  t*  be  a  part  of  tbe  property  tnteuded  to  be  sold,  and  one  of 
the  reasons  which  mainly  induced  him  to  bid  for  the  same  was 
that  the  said  ghat  and  road- way  would  be  a  source  of  consider- 
able profit  to  him,  tbe  same  being  a  landing-place  for  goods  and 

passengers* 

On  tbe  16th  July^  and  ag^  on  the  1 9th,  Gangadhar  Sirkar's^ 
attorneys  wrote  letters  asking  the  Receiver  for  the  title-deeds  ot 
Lot  No.  7,  and  on  the  20th,  the  Receiver's  attorney  reph'ed  that 
the  Receiver  never  had  possession  of  any  title-deeds  of  that 
property. 

On  the  24tb  July  [which  waa  within  S&een  days  from  the 
date  of  the  sale],  Gangadhar  Sirkar'a  attorneys  submitted  cer- 
tain '^  objections  to  the  quality  and  qoaatity  and  deaoripibion  of 
tbe  property.'^  The  first  waa  thut  tbe  eoivthem  boundary  waa 
not "'  Ektar  Sirkar^s  lands/'  a»  stated  in  the  advertisement,  but 
a  public  road,  called  Sulkea  Mookerjee's  GHiat  Road,  and  run- 
ning between  Ektar  Sirkar ^s  lands  and  the  lands  of  Lot  7. 
The  second  objection  was  that  the  lot  did  not  contain  20  bigaa 
as  stated  :  and  a  certain  CoUectorate  chltta.  No.  3  of  1817^  was 
referred  tp  as  showing,  that  only  9  bigas  8  katas  10|  chittaks 
belonged  to  the  Biswas  fiimily,    Tbe  third  Qbjeqtioo.  was  that^ 


$ 
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wlicffea&tiM  adterUs^BBAiit  Blafed  the  rent  to  be.Ba.  29-9-7,  it  1872 
ms.  in  tealtty  Re.  88*6-8 ;  thftt  GoTeroment  bad  enlmnced.  the  qaxoadhab 
jrevwue  payable  by  the  lemmdar  to  Bs.  5-5  per  biga  ;  and  that  Sirkak 
ike  aemindarB  contemplated  enhancing  the  rent  payable  to  th^m.  'kasinatr 
On  the  9 tb  August,  the  Receiver's  attorney  replied  to  those  ^'»w^« 
objections.  He  said  :— ''  True  it  ia  th|^  SoIkea.Mookerjae's  ghat 
is  on  the  southern  limits  of  the  chur  land  sold  to  ydur  ciient« 
and  that  Sktar  Sirkar^s  lanJ  on  the  south  side  of  the  said  ghat 
wasmentiulied  in  the  advertisement  as  the  soathern  boundary. 
This  is  because  the  parties  herein  claim  this  piece  of  ghat  land 
ae  their  pro^rty*''  Then,  as  regards  the  measurements,  he  said 
that  they  were  corraot  i  that  Gangadhar  Sirkar  himself  was 
.present  when  they  were  Biade^  and«  having  been  twelve  years  in 
^actnal  possession  as  tenaat  of  the  land^  was  perfectly  acquainted 
with  the  quality,  quantity,  and  description  of  the  land ;  that  the 
measurement  given  in  the  Collector's  ohitta  referred  to  had  been 
made  in  1847,  ttince  which  time  there  had  been  considerable 
accietionSj  and  that  the  statement  as  to  the  rent  being  Rs.  29-9-7 
was  correct,  as  that  sum  had  been  paid  for  the  last  thirty  years^ 
On  the  17th  August,  the  Receiver  wrote  that  he  would 
forfeit  the  appellant's  deposit  under  the  terms  of  the  conditions 
of  sale,  unless  he  paid  the  balance  and  completed  his  purchase. 
<3rangadhar  Sirkar's  attorneys  replied  that  he  had  no  right  to 
forfeit  the  deposit,  and  they  demanded  that  it  should  be  repaid 
to  them  within  two  days.  Further  correspondence  ensued  ;  and 
as  Gangadhar  Sirkar  refused  to  complete  the  purchase^  the 
Receiver  applied  to  the  Court,  by  petition  in  the  suit  of  Bivmaa 
V,  Biswas  for  an  order  to  compel  him  to  complete.  This  appli^ 
cation  was  refused  on  the  28th  February  1870,  on  the  grou  nd 
that  the  proper  mode  o(  proceedings  nnder  the  circamstances, 
was  by  a  separate  suit. 

In  April  1870,  t^e  Receiver    applied  to  the  Court  for  leave  to 
sue ;  but  his  application  was  refused  by  Pheair,  J.,  on  the  ground 

as  stated  by  Counsel,  that    the    Biswas'    suit  had  been  pending 
some  twenty  years    unnecessarily  and  improperly.    In  Septem- 
ber of  the  same  year^    the    Receiver    renewed    his    application 
for  leave  to  sue,  the    preseut    plaintiffs    joining  in  the  applica. 
tion  :  but  leave  was  again  refused  by   Phear,  J.    They  appealed 
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isfs       (romhU  order  ;  and,  o«   tte  3n}  Feblnury  1871^  the  ApptUftto 

OAttoikoitAA  Go*iPt  gfttwited  tiie   lea^e   prayed    for.    On    tlhe  88tli  FabroMy 

siBKAB      1871)  iKe   plaint   in   the  preaent   anil  was  filed,  the  Beoetrer 

KAstifATtt     being  one  of  the  plaintiftsL    tn   admitfcing  the  pleint,  Phear,  J.. 

BtswAfl.      expressed  a  strong  Opinion  that    the  Receiver  ought  not  to  be  a 

painty  to  the  snit :  [See    Wilkinson  v.    Omigc^dJiwr  Sirkat  (1).] 

Gonseqnently  leave  was  afterwards   applied  for  by  the  plaintiffs 

to  strike  ont  the  Receiirer^s  name,  and  it  was  stmok  ont. 

The  defendants  in  their  written  statement  contended  that  the 
snit  onght  to  have  been  brought  (it  at  alt)  in  the  name  of  the 
Receiver,  and  not  by  the  plaintiffs  ;  that  the  suit  was  not  maia* 
tainable  against  both  defendants,  but  that  the  plaintiffs  ought 
to  have  elected  which  defendant  they  woald  proceed  against^ 
to  ought  to  have  brought  the  suit  (if  at  all)  against  the  defend* 
ant  Gangadhar  Sirkar  alone.  It  was  also  contended,  on 
behalf  ot  the  defendants,  that  the  plaintiff s»  through  their  agmt 
the  Receiver,  had  rescinded  the  contract  by  the  threat  to  forfeit 
the  deposit  contained  in  the  KeceiVer's  letter  of  I7th  August. 

PnAB,  J.i^It  appears  to  me  dear  that  the  plaintiffs  are 
entitled  to  either  a  speciflo  purformanee  of  the  contract  on  part 
of  the  defendants  or  to  damages^  ^ 

The  contract  is  admitted,  and  it  seems  to  be  Agreed,  that  the 
f)1aintiff9  have  shown  a  title  which,  prima  facie  at  least,  extendi 
to  all  the  lands  in  question.  It  therefore  became  iaonmbeni 
xm  the  defendants  to  make  out  in  some  way  or  oth^  that  they 
were  entitled  to  escar^e  from,  their  obligation  to  *  perform  their 
oontmot.  tn  this  suit  it  thus  fell  on  them  to  begin.  They 
first  objected  to  the  plaintiff's  right  to  sue  on  the  eontiMudi.  I 
have  elsewhere  at  some  length  given  my  reason^  for  thinkin^f 
not  merely  that  the  pre^ient  plaintiffs  are  entitled  to  sue  on  thi» 
contract,  but  that  no  one  else  could  do  so,  standing  on  their  side 
of  the  controversy.  It  was  their  property  which  the  Court  put 
up  for  sale.  It  was  ou  their  behalf  that  the  contract  of  sale 
was  made,  and  no  one  knew  better  than  Gangadhar  Sirkar  him- 
Betf  that  the  Receiver  was  in  no  sense  a  principal ;  that  he  was 
merely  an  agent,  acting  on    behalf    of    the  parties  to  the  suit. 

(1)  6  B.  L.  R.,  486 
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The  detoidaafc  Qangadliar  neztj  by  the  month  of  his  Goansel,  ^^72 
ofajtatod  to  the  joinder  of  his  son  with  him  as  a  co*defendant  Qanoaohab 
in  this  tnit.  Bather  a  cnrtons  objection  to  make^  certainly,  under  ,;. 
the  circumstances  of  this  particular  case,  inasmuch  as  he  and  ^"'^^^ 
hie  son  do,  in  fact,  appear  by  the  same  attorneys  and  Coansel ! 
If  thn  objection  were  well-fonnded,  it  could  of  conre  at  best 
result  in  my  dismissing  the  suit  as  against  that  defendant, 
whether  the  father  or  son,  whom  t  thought  to  be  outside  of  the 
matter  of  the  contract*  Bat  the  same  defendant  by  his  own 
mouth  said  that  both  he  and  his  son  are  interested  in  this  contract* 
so  that  there  is  consequently  an  end  of  this  part  of  the  contest. 
A  third  objection  to  the  plaintiff's  suit  was  that  the  plaintiffs,  by 
their' ag^nt  the  Receiver,  had  sometime  ago  rescinded  this  con- 
tract. Bet  the  mode  in  which  that  rescission  was  effected,  if 
such  rescission  there  was,  took  the  shape  of  an  assertion  of  the 
power  reSierved  to  the  vendor  to  rescind  the  contract  and  for-* 
feit  the  disposit  in  the  event  of  the  defendant  failing  to  perform 
his  side  of  the  contract.  There  certainly  ^as  at  no  time  any 
other  rescission  than  thi^ ;  consequently,  if  the  defendant 
chooses  to  insist  on  the  rescission,  it' follows  that  the  plaintiffs 
are  entitled  to  retain  the  Bs.  9,000,  jfche  desposit-money.  But* 
when  I  f^ut  this  to  Mr.  Phillips,  he  very  promptly,  on  behalf  of 
his  clients,  declined  to  accept  the  proposition.  I  have  already 
said  that  no  other  rescission  than  the  one  accompanied  by  the 
assertion  of  a  right  to  retain  the  deposit-^money  was  ever  made 
by  the  vendors.  $)ven  that  was  withdraw  very  long  ago^  and 
the  parties  have  since  been  quarelling  with  one  other  without 
any  reference  to  it.  The  third  objection  therefore  fails,  as  well 
as  the  two  first. 

On  the  merits  of  the  case,  as  left  between  the  parties  at  this 
pointy  it  appears  to  me  that  three  principal  issaes  arise  :-^ 

Ifff.*— Are  the  defendants  entitled,  in  the  events  which  have 
occnrred,  to  rescind  the  contract  ? 

2ndZy.— If  not,  ought  specific  performance  of  the  contract  to  be 
decreed  against  them,  and,  if  so,  on  what  terms  ?  and 

3rd(2y.-^An  issue  subordinate  to  the  second  issue,  namely,  if 
specific  performance  ought  not  to  be  decreed,  are  the  plaintiffs 
entitled  to  damages,  andj  if  so,  what  damages  ? 

20 
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1872         I  have  framed  tiie  kst  inae  in  Older  that  the  whole  maMer 


0*H«»MB  inoonteflt  may  he  delermined  in  thissoit*    For  if  I  ooofiiied 

BaKAA     fji^  deciaien  to  the  matter  of  apeoifio   perf ormanoe,  and  tha^ 

^uiiiAra   'proved  ite  he  adverse  ie  the  plaintiff,  it  woald  be  still  open  to 

'''*^^'*    4hem  to  bring  another  saat  for  damages  for  the  breaoh  of  tho 

«oontraot  of  ^hidk  the  Court  had  deolined  to  deoree  the  specifio 

(performanoe. 

Ab  I  understand  the  'defeDdant's   oase,  he  maintaisa  that 
%^  ia  entitled   to  resoiad  for   two    separate   oauses^   Ist^    on 
the  ground  that   he   was   led   by    ihe  oondttions  oE  sale  to 
believe  that  a  certain    road   on    the   side  of  the  premises  in 
.question,  and  the  ghat  to  which  the  road  leads,  were  part  of 
-the   premises   put  up    for   sale ;    while    he  now   finds  from  a 
letter  written  to  him  by  the  plaintiffs'  attorneys  in  the  course  of 
-eoquries  as  to  the  title,  that  that  road    and  ghat  are  not  in- 
cluded within  the  boundary    of  ike  premises,  but  on  the  oon- 
'trary  lie  just  outside  that  boundary.    If  I  thought  there  was 
anything    in  the  conditions  of  sale  which  conld  in  reason  sup- 
.port  the  ii^erenoe  that  this  road  and  ghat  were  represented  by 
•the  vendor  ^m  part  of  the  premises  to  be  sold*  I  should  consider 
>the  exclusion  of  these  portions  was   a  sufficient  alteration  of 
-the  subject   of  sale   to   justify   the  purchaser  in   ii^padiating 
%is    contract,  because  J[    think  that  a  road  and  the  ghat  on  the 
"banks  of  such  a  river  as  the  Ganges  to  be   enjoyed  as  private 
{property^  portion  of  and  incident  to  the  land  purchased,  would  be 
necessarfly  a  very  important  ingredient  in  the  matter  of  the  con- 
tract.    But  it  appears  that  there  is  not  a  word  about  the  ghat  or 
(road  in  the   conditions   of  aale.    The  only  thing  bearing  on  the 
(point  at  aill  is  that  the    southern   boundary  of  the  premises, 
instead  of  being,  as  it  might  have  been,  described  as  the  road 
leading  to  the  ghat,   is  described  as  Ektar  Sirkar's  land,  which 
'is  the  land  just  on  the  other  side  of  the  road.     There  is  not  the 
slightest  indication  that  the  vendors   pretended  to  sell  a  road 
to  a   ghat,  together   with  the  ghat,  and  moreover  it  is  perfectly 
^certain,  from  the  testimony  of  Gangadhar  himself,  that  he  was 
not  in   the  least  degree  deceived  on  this  point.     He  was  him- 
elf  the  occupant  of  the    premises  in  questjion   for  at  least  the 
^ast    eight  years ;  and .  he  himself,  when  under  examination^ 
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de»sribed  the  ghat  and  road  as  a  public  ghat  and  road.     H©  said       ^^^ 
ihafc    paopte  bathed  at  the   ghat,  cargoes    were    brought  to  the  GAvaADRAE 
gh«b,  and  oarried  along  the  road  to  the  screnMiouses.     It  is  per-     ^^^ 
{eettj  ittipossible  that  he  conld  at  any    time  bare  supposed  that  Kmutavk 
the  Tenders    pretended  to   sell  this   road    and  ghat    as   private 
property.     If  they  had,    by  express  words  in   the  condrtions    of 
sale,    stated  that  they  were  about  to    do  so,  I  feel  confident  tha^ 
Ckingadhar  would  have    been    about  the  very  first    man  to  say 
that   they  could  not.  He  knew  well    enough  that  the    road  and 
ghat  were  public,    and  I  do  pot  believe    that  he  woulc!  ever  hav^ 
bought  under    a  condition  involving  so  n^uch   risk  as,  accor^ng' 
to  his  own    tertimony,  one  containing  a  representation  of  this  sort 
would  involve.    It  seems   to  m^  then,   as  I  have    already   said,, 
there  was  not  misrepresentation  by  the  ve.idors  on  this  head*. 

The  Mber  ground  on  which  he  s&ys  be  is  entitled  to  rescind 
is  that  th^  vend(»s>  to  make  up  the  full  quantity  of  Tand  sold" , 
have  indttded  land  which  lies  below  high-water  mark,  and,, 
whidi  therefore  oanxK>t<  be  theirs.  But  he  does  not  say  that  it 
does  not  fall  within  the  description  of  the-  premasea  sold,  oir 
that  the      title  offered  does  not      ia  terms  extend      to  it.     All 

he    sayaiain   effect      this,,  namely,,  that  the     laod  by  its    situ-- 
ation  is  sach  as  most  belmig   to4he    Grown,  and   therefore*  the- ^ 
plaintiffs   eannot    pass  it    to  him.     Probably   if  ther&   were*   ^ 
question  between  the   present  vendors  ae    riparian    proprietors^ 
and   the  Crown,,  or  any  one    representing  the    Crown,  as  to  the^ 
preciae  line     where  the  river-ward     boundary  oi  tlu»    vendors' 
property  ran^'it  would  be  a    presumption,  in  favor   of  the  Crowni 
that  that  boundary  lay  along  the  line    of  medium  high-water,  as 
defined    by    Alder  son,.    R>  in    the    case    which  I   referred  to* 
during  tihe  argument  (i).     But  there  is  nothing,    so  for  aa  I  am. 
aware,,  in  the  shape  of  an  impossibility  that  a  riparian  proprietor 
in  India  should    derive  from  the    Crown  itself  such    property  as 
the  Crown  mayhave  in  the  foreshore   of  a  tidal  river  or  sea.    Iri. 
Englandi    undoubtedly,  the  Crown  has  always  had  the  power  o£ 
making  a  grant  of   the.  foreshore  to  private    individuals,  subject 
only  to. the  condition^  since  Magna  Charta,  that  the  rights  of  the 
public  must  rematn    undisturbed ;  and  I  believe  I  am  correct  iui 

(1)  The  Att<ffmy\0eneral  v.  Chambers,  4  De.  Q-  M.  <£r  G.,  200* 
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^^>       saying  that  in   England  a  very  large    portion  of  tiie   toreAore 
Ganiadrab  ^^    owned   by  private  proprietors.    As  between  tbb  ^^ndovs  and 
^^^^     parchasers  in  this  case,  I  have  no  reason  for  snpposing    that  the 
KAniTATH    vendors  have    not  qnite  as  good  a  title    to  the  land  below,  aa  to 
^^^'     that   above  high-water  mark.    What  the  nature  of  that  title  is  I 
do  not  know^  for  the  defendants  have  not  qaestiened  it  before  me  ; 
on  the  other  hand,  I  have  that  which  the    defendant   has  mada 
evidence    in  this  case,  though  it  might  not  have  been  so  other- 
wise, tending   greatly  to  show  that   the  plaintiffs  are  owners  of 
the  foreshore;  for  the  defendant  in  his  requisitions,  and  again  tu 
the  witness-box,  has   appealed  to  the  Collector's  chitta*    and,  in 
the  Colleotor's  chitta,  the  lot  of  which  the    vendors  are  undoubt- 
edly proprietors,   so  far  at   least  as  high«water  mark,  is  repre- 
sented as  extending  to  low-water  mark. 

The  foregoing  I  think  are  the  only  grodnds  on  which  Granga- 
dhar  urges  that  he  is  entitled  to  rescind  his  contract.  It  is  con- 
ceivable that  he  might  have  added  that  the  description  and  con- 
ditions did  not  lead  him  to  suppose  he  was  buying  any  land  lower 
than  high«water  mark«  and  that  land  so  situated  would  be  subject 
to  public  rights  with  which  he  was  not  prepared  to  be  burdened. 
But  he  makes  no  objection  of  this  kind,  doubtless  for  very  good 
reason,  because,  after  the  long  enjoyment  which  he  had  had 
of  the  actual  premises^  no  one  could  know  better  than  he  how 
the  property  stood « 

Then,  putting  aside  the  question  as  to  whether  the  road  and 
ghat,  includiiig  the  space  of  foreshore  down  to  lii^-water  mark, 
were  within  the  area  sold,  so  far  as  the  evidence  before  me  goes,I 
cannot  say  I  have  the  least  doubt  how  the  facts  as  to  area  are, 
viz.,  that  the  quantity  is  fully  up  to  that^  mentioned  in  the  condi- 
tions of  sale.  Probably  the  data  on  which  Mr.  Kowe  laid  down 
or  took  the  lines  of  high  and  low-water  were  some  what  slight  for 
the  determination  of  such  a  question  as  that  of  boundary  under 
the  definition  to  which  1  have  referred.  It  woul  be  bo  light 
task  to  ascertain  the  line  of  medium  high  tides^  exclusive  of 
highest  and  lowest  high  tides  of  every  month  of  the  year.  But 
such  as  this  evidence  is,  I  have  no  better  befbre  me.  lie  testi- 
mony of  O.  C.  Bose,  whose  evidence  ie placed  in  the  opposite  scale 
to  that  of  Mr,  Bowe^  is  really  worse  than  valueless.  It  is  surpris-^ 
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ing  Umt  the  ©xperieoce  which  has  been  at  the  commatid  of  the        ^^^ 
defendants,  in  the  managment  of  this  case,  was  not  able  to  bring  Ganqaob^b 

8IAK  AS 

in  something  more  substantial.     The  total   absence  of  anything         „, 
better  on  iJie  side  of  the  defendant  than  this  poor  material  justi-'    Kaunatk 
fies  me  in  conclnding  Mr.  Rowe's  condnsions,  however  small  the' 
data  on  which  t^ey  rest,  are  correct,    I  think,  therefore,  there  is  ■ 
no  reason  for  the  defendant  to  claim  compensation  for  loss  of 
even  a  single  biga  of  land.    It  is  very  apparent  to  me  that  the 
defendant's  resistance  to  the  plaintiffs*  snit  is  not  dictated  by  any 
red  grievance  on  his  side.    He  has  made  a  bargain  against 
vhich  he  is  nnable  to  show  any  g^onnd  of  complaint,  except  that 
he  18  exoeedingly  anzions  to  get  relived  from   completing    it* 
T&iB  Court  does  not,   however,    enquire  particularly  into   the 
motives  which  actuate  a  defendant  in  resisting  specific  perform- 
ance of  his  contract,  excepting  so    far   as    a    view    of    those 
motives  serves  to  explain  the  character  of  the  evidence  adduced 
on  his  behalf.     Nothing  can  be  plainer  than  that  G.  C.  Bose's 
evidence  was  framed  to  suit  the  defendant's  purpose,  and  that 
Ckkngadhar  Sirkar  has,  in  fact,  continully  used  this  very  land 
in  the  way  of  his  occupation  and  employment  down  to  low-water 
mark  as  Mr.  Bowe  deposed.     I  think  the  defence  very  discredit^ 
able  on    the  facts,  though   of  conrse  I  am  bound    to  give  the 
defendant  the  benefit  of  the  law  on  those  facts  if  he  is  entitled  to 
it.    I  cannot    at   present   determine  whether   or  not*  on  the 
authorities  cited  by  Mr.  Phillips,  the  defendant  is  entitled  to  say 
to  the  plaintiffs, ''  you  cannot  at  this  date  compel  .me   specific 
cally  to  performtthe  contract.''    Bat  certainly,  as  it  ieems  to  me 
without  reason,  the  defendant  has  failed  t'>  perform  his  contract^ 
and,  if  he  cannot  now  be  forced  to  perform  it,  he  must  at  least 
pay  damages  for  the  breach  of  it.     la  the  contract  itself,    the 
parties  agree  that  the  deposit   shall    be   taken  as  liquidated 
damages  in  the  event  of  the  defendant  failing  to  complete.     At 
present  I  see  no. reason  whylshoald  not,  in  the  event  of  my 
awarding  the  plaintiffs   damages,  take  that  sum  as  the  proper 
measure  of  damages.     However,  that  point  I  will  consider ;  only 
this  much  is  clear  that,  when  the  parties  have  agreed  that  the 
deposit  shall  be  liquidated  damages,  I  must  give  at  least  sub- 
Btantial  damages.  *  • 
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* 

IST^  On  Uie  next  merniDg  Ua  Lordsbip  ga?e  the  foUowiqg  judg* 


Biswas. 


OANe^DHAB    inent  on  th»  potnii  rafterred  : 

s»K4s  ^]|Q  point  whiob  I  reserved  yesterdifty  W9»,  wUether  ttmre  bad 
KAUN4TR  been  each  debkjr  on  ibe  purt  of  (he  plaintiffs  aa  disentitled  theoi 
to  tbe  particular  relief  which  they  songlil*  I  think  the  e^ffeoti 
of  delay  on  the  plaintiffs'  right  to  enforce  speeifio  peirf 9n9aite» 
is  W0U  stated  by  Wigram^  V.  G.,  in  WaOfvr  r.  J^fi^il}.  The 
Vice  Chancellor  there  says  :-*r-*'  Beaphy  ?.  JEKU  (3)  ^nd;  RToiitei^ 
1^.  Baid  (3)^  are  direot.  aoibhorities  tbat»  if  one  of  two  parties  ooiik 
cerned  in  a  ooatraot  respecting  laikdsi  gives  tbc:  other  n^ise  tbak 
he  does  not  hold  himself  boond  to  perf  onPj  and  wiU  not  pirflM*n» 
the  contract  between  them»  and  the  other  contraotiilg  p^rty,.  tOr 
whom  tbe  notice  is  given^  itokep  no  prompt  assertion,  ot  bte 
right  to  enforce^  the  contract^  eqoity  will  ooosider  hioa^  a9 
acqoiesoing  in  the  notioei  and  abaiidonin^  any  e^foitable^  right  h» 
might  have  had  to  enforce  the  perf ormati»  ce  ol  the  ooab^aot^ 
and  will  leave  the  parties,  to  tbeir  remedies  and  SabUitiea  9t 
law."  In  tbe  present  case  certainly  the  plaintiflEs  did»  wpom 
tbe  notice  given  to  them  by  tbe  defe^da^t,  make-  prompt  aaser^ 
tion  of  their  intention  to  enforce  the  contract^  and  took  iminer 
diate  steps  for  the  pnrpose^  tbongh  these  k  the.  end  promed 
abortive^  and  they  haire  done  nothing  sinoe  that  time  to<  lead 
the  defendant  to  suppose  that  the  right  to  enforce,  the  ooi^ 
tract  specifically  was  given  up  by  them.  I  think  the  objectio» 
on  that  ground  faiis^  and  that  the  decree  shoold  be  for  speciSe 
performance^ 

Mr.  Marindin  and  Mr.  Phillipe^  for  the  appellants. 

Mr.  JSooiM  and  Mr«  Hocroe  for  therospondents^ 

On  behalf  of  the  appellants  it  was  orged  that  tbe  Receiver 
ought  to  be  a  party  to  tbe  suit,  since  by  the  conditions  of  sale 
he  w^  to  be  a  party  to  any  conveyance.  That  the  gbat  and 
road-way  leading  to  it  were  included  in  tbe  land  covenanted  to 
be  conveyed,  and  fcbat  they  were  essential  to  the  enjoyment  of  the 
property^iPeer9  v.  Lambert  (4)  and  Danny  v.  Hancock  (5).  It  was 

(1}  1  Hare,  341  at  p.  34^.  (4)  7  Reav.,  546; 

(2)  2  Sim.  &  Stn.;  29.  •   (5)  L.  R.,  6  Gh.,  1. 

(3)  1  Rubs.  &  Ujl,  236. 
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Abo  oontended  ihat  them  could  be  ao  accretion  antil  the  land  roBd      ^^^^ 


a>bo?Q  high^water  inskvk**^llCaharaiMe  Odhiranee  Narain  Kooma/ree  qamisamaa 
▼.  TheNimak  Ntimk  of  Benzol    (1)    aad  Nainn  Kuhor  B&y  v.      *»<^ 
Jap«0  ProtAd  OioMgcpodhgd  (2) ;  that  there  wa3  no  evidence  thlit    Kasinatr 
the  original  grant  of  the  h^nd  extended  down  to  low-Water  mark, 
«nd  that,  to  make]ap  the  20  bigas    covenanted  to  be  conveyed, 
(he  land  had  bieen  tneasnred    down  td  low-warter  mark.    It  Was  * 
farther  contended   that    the  snib    oaght  to  be  dismissed  on  the 
^roniid  df  tht^  tinreasunable    delay  iil  institnting  proceedings — 
SouXMsomht  ▼.  S%e  bishop    o/Sxeier  (d)  and  fftataon  v.  Beid  (4). 
'    It  was  Argued  for  the  respondents  that,  the  road  and  ghat  were 

hot  named  in  theparticnlars  of  the  property  to  be  sold,  and  were 
not  essential  to  the  beneficial  enjoyment  of  the  land.  That 
knowledge  of  circnmstances  by  the  pnrchaser  makes  an  excep* 
tion  to  the  general  rule  that  a  misdescripDion  vitiates  the  sale, 
dpeoific  performance  may  be  decreed,  notwithstanding  the  mis- 
description-—i>yef  V.  Sargrave  (5)  Lord  Brooke  v.  Bormth' 
iboifo  (6),  and  Vigors  v.  Pike  (7).  As  to  the  title  to  the  land  below 
hi^tt'Wkter  mark,  it  was  said  that  the  Gollectorate  ohitta  No.  3 
waa  evideilce  of  a  grant  by  the  Grown ;  that  it  is  not  neces- 
sary,  in  the  transfer  of  property  subject  to  pnblib  rights,^  to  allege 
those  rights ;  they  attach  themselves  ne(ses8arily  to  the  land,  idld  it 
is  taken  subject  to  them— G^a^n  v.  The  Free  Fishers  of  Whit- 
staple  (8),  Mayor  of  Colchester  v.  Brooke  (9),  The  King  v.  Lord 
Yarborough  (10),  Qifford  v.  Lord  Tarboraugh  (1 1)  j  and  Phear  on 
Watercourses,  46.  Oa  the  question  of  laches,  the  judgment 
of  the  lower  Cihirt^  and  Sugden  on  Vendors  and  Purchasers, 
262,  were  referred  to. 

In  reply  it  wad  contended  that  there  was  not  kdffioient 
evidence  of  knowledgcj  and  that,  therefore,  the -decision  in 
Dyer  v.  Bargrave  (5)  did  not  apply ;  that  the  true  test  is 
whether  compensation  can    be    given  or  not.  It  was    rged  that 

(1)  4  W.  &.  4L  (7)  S  CI.  &  Fin..  562. 

(2)  6  B.  L.  E.,  343.  (8)  11  H.  L..C..  192. 

(3)  6  Hare,  213.  (9)  7  Q.  B.,  339. 

(4)  1  Buss.  &  M.,  236.  (10)  3  B.  &  il,  91 ;  S.  0.,  on  appesL 

(5)  10  Vee.,  506.  2  Bhgh,  N.  S„  147. 

(6)  5  Hare,  298.  Ul)  ^  Bing.,.163. 
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187S       the  ghat  appeared  |>nfiut/aot6  to  be   part  of  the  premiaes  ooTe* 

Gangadhar  nanted  to  be  sold ;  if  otherwise^  that  it  Bbould  have  been  so  stated. 

^^^^     As  to  title  to  land  below  high-water  mark^  tiie  following  anthor* 

KAfiNATB     ities  were    referred  to»  Phear  on  Watercoarsesj  41 ;  Doe  d.  Rajah 

Seebhriato  v.  The  Bast  India  Company  (1). 

The  judgment  of  the  Court  was  delivered  by 

Macphebson^  J.  (after  sfcatingthefacts,  his  Lordship  eontinned)— 
The  defendant  appeals  and  contends  that  the  decree  is  wrong, 
because  there  was  a  material  and  important  mis-desoription  of 
the  property  in  describing  it  as  bounded  on  the  south  by  Ektar 
Sirkar's  land  ;  because  the  land  sold  is  deficient  in  quantity^  inas- 
much as  thereare  not  nearly  twenty  bigas,  unless  all  the  landdowa 
to  the  present  low-  water  ihark  is  included  ;  because  the  plaintiffs 
have  no  title  to  such  portions  of  the  land  as  are  accretions  t<>  lands 
of  the  plaintiffs  which  are  themselves  below  high-water  mark  • 
because  the  tent,  payable  to  the  zemindars  is  more  than  what  is 
stated  in  the  advertisement ;  because  the  plaintiffs  chose  to  rescind 
the  contract  of  sale^  and  because    the    Receiver  was  a  neoessarj 

party  to  the  suit. 

• 

The  last  of  these  objections  is,  tinder  the  circumstances,  a 
purely  technical  objection*  on  which,  as  it  in  no  way  affects  the 
merits  of  the  case,  we  should  not  (with  reference  to  the  provi* 
sions  of  s.  350  of  Act  VIII  of  1869)  be  justified  in  dis- 
turbing the  judgment  of  Phear,  J.  It  is  sufllcjent  to  say  that 
it  was  by  the  order  of  the  Court  that  the  Receiver's  name  was 
struck  out  of  the  plaint,  and  that  it  is  clear  that  the  appellant  has 
been  in  no  degree  damnified  by  its  being  so  struck  out. 

There  is  no  doubt  that  the  southern  boundary  of  this  property 
was  not  given  in  the  advertisement  with  such  perfect  accuracy 
and  distinctness  as  it  might  have  been,  aod  perh  aps  ought  to  have 
been*  But  as  regards  this  and  certain  other  of  the  objections 
raised  on  behalf  of  the  appellant,  it  is  to  be  borne  in  mind  that 
he,  as  having  long  been  the  tenant  of  the  premises,  and  iiitimately 
acquainted  with  then,   occupies  a  very  different  position  before 

(I)  10  MooiVtj  P.  C.  C,  140. 
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tiMT  CJotrrt  Irom  that  which  would  be  the  positioti  of  a  sfetfttige* ^^^i 

)yrevtoti^7   ntiacqaainted   with  the  property  for  which  he  was  aiito/ii^HAa' 
bidding.     The   case   of  Ootbif  ^.  Oadadert    (1)  ia  an  authority      ®***** 
to  the  effect  (and  the  rule  ia  in  itself  perfectly  fair  and  eqtlit^   ttAdwAfit 
able)  that,  whei^e  a  purchaser  is  personally   acquainted  with  the 
real   state   of   the   property  sold,   he  cannot^  on  account  of  a 
circumstance  of  which  he  was  all  along   perfectly  aware>  and 
which  was  patent,   either  reject  the   contract^   or  demand  an 
abatement  of  price. 

On  this  question  of  mis-description,  in  giving  Ilkfcai^  Sirkar'af 
land  as  the  southern  boundary,  Phear,  J.,  says  :— ^'*  It  is  perfectly 
cortain>  from  the  testimony  of  Gangadhar  (the  appellant)  himselfii 
that  he  was  not  in  the  least  deceived  on  this  point*    He  Was  him* 
eeU  the  occupant  of  the  permises  in  question  for  at  least  the  last 
eight  years  ;  and  he  himself,  when  under  examination,  described 
£fae  ghat  and  road  as  a  public  ghat  and  road.    He  said  that  people 
bathed  at  the  ghat,  and  that  cargoes  were  brought  to  the  ghati 
and  carried  along  the  road  to  the  screw-houses.     It  is  perfectly 
impossible  that   he  could  at  any  time  have  supposed  that  the 
vendors  pretended  to  sell  this  road  or  ghat  as  private  property.*  * 
We  entirely  agree  with  the  learned  Judge  in  thinking  that  there 
is  no  doubt  whatever  that  Gangadhar,  who  had  himself  been  in 
actnal   occupation   of    these   premises   for    many  years,  knew 
perfectly  well  that  the  ghat  and  road  were  not  included  in  the 
sale,  and  that  he  was  not  in  faot  misled  by  the   description »     No 
one,  on  reading  ihe  adveitisement,  could  seriously  have  believed 
that  it  was  intended  to  include  the  ghat  and  road  in  Lot  7.     The 
advertisement  would  certainly  have    made    special  mention    of 
property  of  such  peculiar  value  as  a  ghat,  such  as  this  is  dd- 
mitted  to  be,  if  there  had  been  any  purpose  of  selling  it.     The 
inaccuracy    of    description    is  really  in    itself  very  slight :   for 
Ektar  Sirkar's  land  is,  in  truth,  the  southern  boundary,  e3:cept  for 
the  intervention   of  this  public  road ;  and,  indeed  it  may  be,  for 
all  that  appears  to  the  contrary,that  the  land  on  which  the  public 
road  is,  may  have  been  a  portion   of  Uktar  Sirkar^s  land.     As   a 
further  proof  that  the  appellant  must  have  known  that  there  waci 

(l):34Beav.,4l6. 
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^^^^       90  idea  of  selling  this  p^bat  and  public  road,  it  is  to  be  oUs^yed 
Ganoadhaa    that  in  the  CoUeotorate  chit  to  of  1847,  the  land  held  by  the 
Sjskar      Biswas  family  is  described  as  lying  "  on  the  north  of  the  passage 
K4UNATH    to  the  ffhat  o£  the  Mukhopadhya  of  Maaza  Solkea." 

The  only  difficulty  we  have  felt  on  this  part  of  the  case  arises 
from  the  extraordinary,  and  so  far  as  we  can  see  unwarrantable, 
statement  made  by  the  plaintiffs'  attorney  in  his  letter  of  the  9th 
August  3870.  In  that  letter  it  is  said  that  Ektar  Sirkar's  land 
was  given  as  the  southern  boundary, ''  because  the  parties  here* 
in  claim  this  piece  of  ghat-land  as  their  property  ;'*  and  that,  at 
a  measurement  jnade  ik  the  previous  April  at  which  the  appelt 
lant  himself  was  present,  the  chur-land  was  found  to  measure  20 
bigas,  a  little  more  or  less,  "  exclusive  of  the  said  gliat-land/' 
How  the  plaintifEs'  attomejy  came  to  write  this  letter  is  not 
explained.  Reading  it  along  with  the  words  used  in  the  adver- 
tisement, it  might  lead  to  the  inference  that  the  parties  did  mean 
to  include  this  road  and  ghat-land  in  Lot  7.  The  letter,  however, 
does  not  expressly  say  that  it  was  so  intended.  On  the  con- 
trary, it  immediately  proceeds  to  say  that  there  aro  the  full 
20  bigas  mentioned  in  the  advertisement,  without  including  the 
ghat-land.  The  letter  moreover  was  not  written  till  nearly  a 
.  month  after  the  sale,  and  it  clearly  could  not  have  influenced 
the  conduct  of  the  parties  before  or  at  the  sale.  Under  the 
oircumistances,  we  do  not  think  we  ought  to  allow  it  to  affect 
our  judgment  in  the  matter,  as  we  are  perfectly  satisfied  that, 
in  fact,  at  the  time  of  the  sale,  the  pla^itiffs  had  no  intention  of 
selling,  and  the  appellant  did  not  suppose  them  to  be  selling, 
the  ghat  or  roadJand. 

The  question  as  to  the  quantity  of  land  in  Lot  7,  depeuda 
•mainly  on  the  plaintiffs'  right  to  measure  down  to  low-water- 
^mark.  Here  again  the  appellant's  personal  acquaintance  with 
•the  .property  for  which  he  was  bidding  has  a  most  impotrant 
tearing.  The  appellant  knew  that  he  himself,  as  tenant  in 
occupation,  had  for  many  years  held  the  land  down  to  low- 
^water  mark,  using  it  for  the  special  purposes  of  the  business 
'Which  he  carried  on.  He  ki.ew  also  that  the  premises  did  not 
^contaiu  anything  approaching  to  20  bigas,  unless  all  the  land  down 
to  low-water  mark  wb,s  included/    Therefore  we  have  no  hesiU- 
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tion  in  fiaJing  as  a  fact  that  the  20  bigas'  by  ostimation^  mentioned 
in  the  adrertisement^  and  for  which  the  appellant  bid,  were 
known  by  him  to  indcrde  all  the  land  down  to  low- water  mark. 
Bat  Mr.  Marindin  contends  that  the  plaintiffs^  on  their  own 
showing,  can  have  absolntely  na  title  to  mnoh  of  this  land 
inasmnch  as  it  is  admittedly  land  which  has  come  into  existence 
by  accretion  to  other  land  of  the  plaintiffs  lying  below  high- 
water  mark.  In  the  Collectorate  chitta  of  1847^  so  often  referred 
toand  relied  on  by  the  appellant  as  supporting  his  objections  to 
qnantity/and  to  the  statement  in  the  advertisement  as  to  the 
reatj  this  parcel  of  land  is  described  as  lying  ^'  on  the  west  of  the 
low-water  of  the  G-anga,'*  that  is  to  say,  beings  bounded  on 
the  east  by  the  low-water  mark.  So  that  so  far  as  the  Grovern-* 
ment  was  concerned,  the  plaintiffs  were  entitled  to  hold  down 
to  the  then  low- water  mark.  Bat  if  the  G-overnment  (or  the 
Crown)  granted  the  land  down  to  the  low-water  mark — and  in 
this  case  it  must  be  presumed  they  have  granted  it>  from  the 
recognition  of  the  right  which,  is  to  be  found  in  the  chitta  of 
1847 — the  plaintiffs  are  entitled  to  all  subseqjient  accretions; 
Nb  authority  has  been  iquoted  to  ua  which  supports  the  conten*^ 
tion  that  there  cannot  possibly  be  any  title  ia  the  plaintiffs  to 
aooretions  to  lands  themselves  below  high-water  mark^  But  the 
case  of  Scrattan  v.  Brown  (\)  is  an  express  authority  that  those 
who  have  a  grant  of  the  land  down  to  low-water  mark  will  take  aU 
sabsequent  accretions.  In  his  judgment  ia  that  case,  Bayley,.  J.^ 
says  : — *'  If  the  sea  leaves  a  parcel  of  land,  the  peioe  left  belongs 
to  the  person  to  whom  the  shore  then  belongs.  The  land  between 
high  and  low- water  marks  originally  belonged  to  the  Crown,  and, 
can  only  rest  in  a  subject  as  the  grantee  of  the  Crown.  The 
Crown  by  a  grant  of  the  sea-shore  would  convey  not  that  which. 
at  the  time  of  the  grant  is  between  the  high  and  low-wate^^ 
marks,  but  that  which  from  time  to  time  shall  lie  between  those* 
two  termini.  Where  the  grantee  has  a  freehold  in  that  which, 
the  Crown  grants,  the  freehold  shifts  as  the  sea  recedes  or  en- 
croaches." And  Holroyd,  J.,  says  : — '^I  am  of  opiuion  that,  sup- 
posing the  s:>il  to  be  granted,  it  follows  as  a  consequence,  that  tha^ 
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^^^  grantee^  with  respeot  to  the  shore,  will  stand  in  the  same  shiiatioii 
Oakgidhas  as  the   grantor  would  have   stood  if  he  had  not  execute^  the 

^^  deed,  The  grantor  conveyed  the  whole  of  his  shore  between 
IUaivat«  portionlar  boandaries  :  he  had  therefore  no  part  of  it  reniai«iiig 
in  him,  and  the  grantee  stood  in  his  situation.  Then  thp 
accretion  follows  as  an  accessory  to  the  principal.  The  change 
being  gradual,  it  beoomes  part  of  the  shore,  and  belongs  tP  the 
person  who  had  the  shore  at  the  time  when  the  accretion  tajces 
place."  These  principles  appear  to  us  to  apply  equally  in  this 
country,  and  exactly  to  meet  the  objection  which  kas  been 
raised  in  this  case. 

We  think,  therefore  that  the  plaintiffs  were  entitled  to  indnda 
in  their  mjaasarement  all  the  land  dowa  to  low«water  mark,  and 
^hat  there  was  no  mis-statement  of  quantity  in  the  advertise- 
ment. 

As  the  Collectorate  ohitta  of  1847  showed  that  the  revenue 
payable  for  this  land  to    Government    was  fixed  at  Rs.  5-6-4 
per  biga,  there  seemed  to  be  some    force  in  the  argument  that 
there  must  be  a  substantial  error  in  stating  that  the  rent  paid  to 
the  aemindar  was  only    Rs.    29-9-4.     Thinking     it    probable 
that  the  appellant  might  be  entitled  to   some  abatement  in  res- 
pect of  this  matter,    we   postponed  the  further  hearing  of  the 
appeal,  and  gave  the  parties  leave  to  go  into  evidence  on  this 
|>oint.     Evidence  was    subsequently    given    on    behalf    of  the 
plaintifib,  the  result  of  which  is,  that  we  consider  it  to  be  clearly 
{xroved  that  the  statemeut  in  the  adverbisement  is  correct,  and 
that  no  more  than  Rs.  29  &-7  have,  for    many  years  past,  been 
paid ;  there  being  nothing  to  show   that  more  than  that  sum  has 
ever  at  any  time  been  actually  paid.     Kasinath    Biswas,  one  of 
the  plaintiflfa,  was  examined^  and  it  would  seem  that,  even  if  no 
better  title  can  he  proved,  the  tenure  is  at  least  one  with  a  right 
of  occupancy,  which  has  been  held  by  the  Biswas  family  since 
1231  (1842).     It  may  be  that  the  revenue  payable  by  the  zemin- 
dar to  government  is  Bs.  5-5-4,  and  that  is  more  than  the 
yemindar  receives  from    his  tenant,  bat  this  does  not  affect  the 
question  whether  there  was  any  mis-description    or  mis-state- 
ment as  to  the  rent  paid  to  the  zemindar.     So,  the  tenure  may 
or  n^ay  nat  b9  gne  the  r^nt  of  m'hiph  may  be  enhanced.     With 
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that  we  hare  nothing  fco  do  at   present.     The  plaintiffs  never        ^^7^ 
professed  to  be  selling  a  freehold^  or  an  nnenhanceable  tenure :  Ganoadbab 
and   it  was  forthe  appellant  to  have    satisfied     himself    before     ^^^^ 
the  sale  as  to  the  precise    nature   and    details  of  the  tenure.    Kabinath 
If  persons,  without  satisfying  themselves  as  to  the   real  title  to        ^^^ 
the  property,  choose  to  buy  at  sales    where   the  party  selling 
professes  to  sell  merely  his  ^  right,  title,  and  interest/'  such  aS 
^t  is,  they  have  no  one  but  themselves  to  blame  if  they  after- 
wards find  they  do   not  get  such  a  title  as     they  could  have 
wished.    At  such  a  sale  it  is  before  he  bids,  and  not  afterwards^ 
that  an  intending  purchaser  should  inquire  into  the  nature  of 
the  title  which  the  vendor  can  make« 

Wo  entirely  concur  with  Phe^r,  J.,  in  the  opinion  he 
expresses  as  to  the  objection  that  the  plaintiffs  rescinded  the 
contract.  They  dearly  nevar  did  anything  of  the  sort. 
They  have  all  along  pressed  the  appellant  to  fulfil  it.  There 
has  been  no  laches  or  d^lay  on  their  part  to  disentitle^  them 
from  asking  {or  a  decree  for  specific  perforn^ance.  They  have^ 
in  fSactt  neyer  c^sed  \o  ipsist  upon  their  rights  Vk^  against  the 
appsjaU^t,  and  the  delays  which  have  occurred,  really  did  not 
ari^  Irpna  any  li^^hes  on  their  part,  or  on  the  part  ol  the 
Beoe^v^. 

We  thinik  that  th^  d^^v^  appealed  ag^ii^tst  should  be  affirmed, 
and  that  this  appeal  should  be  dismissed  wit^  co^t^  on  sioale 

No.  2. 

Decree  affirmed. 

Attorneys  for  the  appellants :  Messrs.  SwinhoB,  Law  and  Go. 
Attorney   for  the  respondents  :  Baboo  Dinanath  Boae. 
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L.  8,  IJaekion^  Mr,  Jmtiee  Marhby,  and  Mr.  JusUce  AiMUe. 

The  queen  o.  HARU  aho  aiiothbb .• 

Ormmidl  Proaedure  Code  {Ad  XXV  of  1861),  it.  66  h  S73— iZ^f^rMMr 
by  Vittnei  UagukroU  io  SubardiiuUeMagielraie  ofOovmplaiivl  wUhowi  Pre- 
V10U8  EaMnnination  of  Oomplainant. 

A  District  Magistrate  is  not  l>oand,  on  receipt  of  a  complaint,  to  examine  the 
complainant  nnder  8. 66  of  Act  XXY  of  1861,  before  referring  the  oomplai&t  to  • 
Sabordioate  Magistrate  for  disposaL  The  examination  of  the  oompUtioant  bj  th* 
Magistrate  to  whom  the  case  has  been  refttred  is  sat&cie&t  (1>. 

Ik  this  caae  the  aocased  had  been  convicted  of  the  offence  of 
using  criminal  force.  The  Officiating  Sessions  Judge  of  Hooghljr 
in  a  letter  dated  the  6th  January  1872^  made  a  reference  to 
the  High  Courts  under  s.  434  of  the  Criminal  Procedure  Code 
observing  '^  the  illegality^  on  account  of  which  I  have  been  call-^ 
ed  upon  to  make  this  reference,  consists  in  the  omission  of  any^ 
preliminary  examination  under  s.  66  of  the  Code  of  Criminal 
Procedure.  In  all  other  respects  and  in  all  proceedings  held 
in  the  presence  of  the  accused,  the  procedure  enjoined  in  tlio. 
Code  has  been 'observed.'^ 

The    case    came  on    for  hearing    before    Couch»  C.  J.,  and 
Ainslie,  J. 

The  Court  referred  the  following  point  for  the  decision  of  a 
Fall  Bench  : — ''  Whether,  on  receipt  of  a  complaint,  the-  Magis* 
trate  of  a  district  is  bound,  under  s.  66  of  the-  Criminal 
Procedure  Code,  to  examine  the  oomplainaut  before  referring 
the  complaint  to  a  Subordinate  Magistrate.'^ 

In  making  the  reference  the  Court  observed  :— ^ 

Couch,  C.  J. — The  Officiating  Sessions  Jitdge  of  Booghly 
has  sent  up  the  prooeedinga  of    the   Magistrate  ia  thia  case,. 

RiCdrenoi   to  thd  High.  Court  nader  s.  434  of  the  Ooic of  Criminal  Flroee^ 
dare,  by  the  SeaaionB  {^dgeof  Hooghlj. 
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in  order  that  the  fine'T>f  Be.  10,  imposed  on  the  petitiopew^       ^^^a 
laay  be    remitted,    and   the     conviction    quashed.      The  only      Qusbm 
alleged  icFegnlarifcy   in  the  prooeedings  has  been  the  omission       ^^ 
by  the  Magistrate  of  the  district  to  examine  the  complainants, 
under  s.  66  of    the    Criminal    Procedure    Code  before  trans** 
ferring  the  complaint  for  trial  to  a  Subordinate  Magistrate. 

This  irregularity  was  held  fatal  to  the  validity  of  the 
whple  prpceediugs  in  certain  cases  cited  by  the  Judp^e,  the  - 
principal  of  which  is  that  of  The  Queen  v.  Oirish  Chandra 
Ohose  (1),  in  which  Glover^  J,,  delivered  judgment  as  fol- 
lows : — *'  In  the  first  place  he  (the  district  Magistrate)  did 
not  record  the  complainant's  statement  before  referring  the 
Qase  to  the  Deputy  Magistrate,  as  he  was  bound  to  do  under 
&  66  of  the  Code  (Act  XXV  of  1861).  There  is  an  order 
on  the  back  of  the  petition  making  over  the  case,  but 
no  examination  ot  the  complainant  ^  reduced  in  to  writing,*  and 
signed  by  the  complainant  •  and  the  Magistrate.' '  In  the  cases 
of  Dulali  Bewa  v.  Bhuban  Shaha  (2)  and  of  T^  Queen  v. 
Mahim  Ghundra  Chucherhutty  (S)^  it  has  been  decided  tha^ 
such  a  departure  fron  the  rules  of  procedure  makes  the  acta 
of  a  Magistrate  illegal.  This  case  was  followed  by  that  of  In 
the  matter  ot  Iswar  Ohandra  Koer  v.  Umesh  Chandra  Pal  (4), 
30th  September  1871,  one  of  the  Judges  (AnsHe,  J.)  dissent- 
ing. On  the  other  hand^  it  was  held,  in  the  case  of  The  Queen  v 
JJmesh   Chandra   Chowdhry  (5),    that  a  transfer  of  a  complaint 

(1)  7  B.  L.  R.,  6i3.  High  Court,  tiiider  p.  484  of  Act  XXV  or 

(2)  3  B.  L.  H.  (A.  Cr.),  53.  1861 ,  to  have  the  sentence  of  the  Deputy* 
(3)  3  6.  L.  R.  ( A.  Cr.),  67,   OTerniled    Magistrate  quashed,  on  the  ground  that 

by  The    Qaem  \y.    Narayan    Nath,    6  the  Magistrate  of  the  district,    without 

B.  I/.  R-9  660.  examining  the  complainant,  and  reduo' 

f4)  8  B.  L.  R.,  19.  ing  the  examination  into  writing,    and 

(5)  Before  Mr,  Justice  F.  B.  Kemp  and  signing  his  name  as  Magistrate  to  such 

Air.  Jtutiee  E.  Jackson,  examination,  referred  the  petition  to  the 

ThsQUEEN  v.  umesh  CHANDRA  Deputy  Magistrate  for  trial,  contrary  to 

CBOWDHRT.*  8.  66  of  Act  XXV  of  1861.     In    making 

The  Wh  June  1870.  the  reference ,  the  Sessions  Judge  died 

In  this  ease  the   Sessions   Judge    of    as  an  authority  the  case  of    The  Queen 
Beerbhoora  made   a    reference    to    Ihe    v.  Mahim  Chandra  Chucherhutty  (a). 

*  Reference  to  the  High  Court,  under  s.  431  of  the  Code  of  Criminal  Procedara» 
by  the  Sessions  Judge  of  Beerbhoom. 

(1)     B.  L.  A.  ^^Cr.),  67.  See  n.  (3). 
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1872       by  the  Magistrate  of  a  district  to  a  Depaty  ItagistrflCte  net* 
Quggjj      ciBing  full  powers,   without  previously  recording  any  eianiiM 

^-  tion  of   the  complaitiatit,   was    warranted  under   s.  66  of  the 

Criminal  Procedure  Code.  The  first  case,  cited  by  Q-lov^r,  J., 
does  not  bear  materially  upon  the  question  before  ns.  In  the 
case  of  The  Qufien  v.  Mahim  Chandra  Ohuckerhutly  fl) 
Kemp,  J.,  decided  that,  as  a  matter  of  fact,  the  Magistrate  had  no 
complaint  before  him,  and  Markby*  J.,  concurred  in  this  finding. 

It  may  possibly  be  gathered  from  the  judgments  that  thd  leamecl 
Judges  were  inclined  to  hold  that  omission  by  the  l)i8triot 
Magistrate  to  record  a  complainant's  examination,  as  required 
by  s»  66,  would  invalidate  all  subsequent  proceedings  by 
a  Subordinate  Magistrate,  to  whom  the  complaint  might  be 
transferred ;  but  this  was  not  the  point  on  which  the  judgments 
turned,  so  that  it  seems  that  there  is  really  no  authority,  except 
that  of  the  case  of  The  Queen  v.  Oirish  Chandra  Ohose  (2),  for 

holding  the  examination  of  the  complainant  before  transfer  ol 
the  coniplaint  absolutely  essential. 

S*  273  of  the  Criminal  Procedure  Code  (Act  XXV  of 
1861),  under  which.District  Magistrates  are  empowered  to  refer 
complaints  to  Magistrates  Subordinate  to  them,  in  no  way 
defines  the  stage  at  which  the  transfer  may  be  made ;  and 
8v  275  makes  all  rules  prescribed  for  the  guidance  of  the 
Magistrate  of  the  district  applicable  to  proceedings  by  the 
Subordinate  Magistrate.  This  Court  in  Circular  No.  6,  dated 
16th  May  1864^  paragraph  2,  held  that ''  a  Magistrate  fnay  at 

*rhe  ^adgiaenfc  oi   the   Court   on    this  of  the  Prooedare  Godei  and  the  OiifOuUir 

iref erenoe  was  delivered  by  Order  Ko.  6,  dai-ed  thelBth  May  i864»tli« 

Kbmp^J.— tn    the  case  of    TKe  Queen  Magistrate  of  the  dittriot  Wai  justified  in 

V.  Mahiiit  Chanira  ChncherbuUy  (l)  re  •  making  over  the  petition  to  the  Depaty 

If  erred  to  by  the  Jadge^  there  was  a  state**  Magistrate  for  enquiry  and  trial  (d). 
inent)  bat  it  was  not  sach  a  statement  as 

to  amoant  to  the  complaint  contemplated  (1)  3  B.  L.  R^,  (A.  Or.),  87. 

by  s.  66  of  the  Code  of  Cnminal  Proce^  (3)  7  B.  L.  R.,  Aid. 
dnre. 

tn  the  case  referred  to  ns^  the  Magis*        (a)    But  see  per  ffemp,  S.,  in  tioar 

Irate  sent  the  petition  presented  by  the  Chandra  v.  Umei  Chandra  Pal^  8  6.L.R', 

complainant  to  the  Deputy  Magistrate,  19  .  and  perGXoveT,  J.  (Kemp)  J.,  oon« 

who  exercises    the  fall    powers    of    a  ourring)  in  fke  Qaem  v.  Oirish  Chandra 

Magistrate.     We  think  that,  under  s.  66  Ohose,  7  B.  L.  R.,  503 
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onoe  make  over  the  complaint  to  be  enquired  into  and  tried  by       ^872 
any  Magistrate  subordinate  to  him/'     Such  subordinate  Magis.     ^Quikx 
irate  shouldi  in  this  latter  case^   proceed  in  the  manner  laid       ^^i^^^ 
down  by  ss^  66    and   67,    Code   of  Criminal  Procedure    (Ac^ 
XXV  of  1861). 

No  one  appeared  for  the  petitioners  or  the  Crown  in  this  case 

The  judgment  of  the  Full  Bench  was  delivered  by. 

Couch,  C.J.-~We  are  of  opinion  that  the  question  referred 
to  the  Full  Bench  should  be  answered  in  the  negative*  We 
agree  in  the  decision  in  the  case  of  T^e  Q,vmn  v.  TfTnesh  Oharu 
dna  Chowdhry  (1).  This  case  was  not  cited  in  the  case  of  Th^ 
Queen  v.  Oiriah  Chandra  Qhose  (2)  where  no  one  appeared  to 
Bupport  the  conviction.  In  the  other  cases  the  point  was  no|; 
decided.  The  examination  of  the  complainant  by  the  Ma^strate 
to  whom  the  case  is  referred  is  suffieient  for  the  regularity  of 
the  proceedings. 

(1)  Ante,  147.  (2)  7  B.  L.  B.,  513. 
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[PRIVY  COUNCIL.] 

r^ 

1871       PAHALWAN    SINGH   and   others   (Defendants)    v.   MA- 
^"^^^        HARAJAH    MUHB3SUR    BUKHSH   SINGH     BAHA- 
DOOR  (Plaintiff). 

MAHARAJAH    MUHESSUR    BUKHSH    SINGH    BAHA- 
.    DOOR    (Plaintiff),  v.   MEGHBURN  SINGH   and  others 
(Defendants). 

ON  APPEAL  FROM  THB  HIGH  COURT  OP  JUDIOA.TURB 
ATFOBT  WILLIAM  IN  BENGAL. 

Accretion -Evid&nce^GivU  Procedure  Code  (Act  VIII  of  lHb9),  s,  7. 

The  qaostion  whether  land  is  formed  by  gnidual  accretion  depends  on 

ru^l  ^2Q!i  ®^i<^®^®®»  ^^^  *^  would  be  an  error  in  law  to  consider  it  aa  oonclasive  of  that 

'  fact  that  the  surJ^MSo  of  the  land  had  all  been  changed,  and  the  marks  all 

obliterated,  so  that  no  old  honsesi  or  trees,  or  moaiids,  or  vestiges  of  boundary 

could  be  found,  and  that  all  the  surface  of  the  land  was  fresh  laud  which  had 

been  brought  down  by  the  river. 

Lopez  V.  Maddan  ikakut  (Ij  commented  on. 

Suing  for  new  accretion  after  a  former  suit  is  not  a  spliting  of  action  with- 
in the  meaning  of  s.  7  of  the  Civil  Procedure  Code. 

These  two  appeals  were  heard  together. 

Both  appeals  arose  out  of  two  salts  brought  by  Maharajah 
Muhessur  Bukhsh  Singh  Bahadoor  against  Pahalwan  Singh  and 
others  to  recover  alluvial  land  in  Pergunna  Bhojpore.  The  first 
suit  was  decided  in  the  Maharaja's   favor   on  appeal  to  the  High 

Court  on  the  20th  April    1864 ;  the   second  suit  was  commenced 

• 

on  the  24th  September  1864^  and  was  dismissed,  on  17th  April 
1866  (2)^  on  the  ground  that  ho  might  have  included  his  claim 
'in  the  first  suit,  and  that  therefore  the  suit  was  barred  by  s.  7 
of  the  Civil  procedure  Code. 

The  first  of  the  appeals,  therefore,  contested  the  propriety  of 
the  decision  on  the  merits  being  in  favor  of  the  Maharaja,  the 

*  PrestfRt  :—Tns  BiouT  Hon'blb  Slb  James  Goltb,  SirJosbpu  Napibb,  Loui 
Justice  James,  Loed  Justice  mellish,  and  SiaLAWRSNE  Feel. 

(1)  6  B.  L.  E.,  521.  (2)5W.B.,  21L 
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secoBd  contested  tbe  correctness    of  holding  that  s.  7  applied  to       ^^^^ 
the  second  snit.  Fahalwan 

The  facts  are    clearly    stated    in  the    judgment  of  the  Privy       ^^f,**^ 
Conncil.    .  Mababajas 

The  plaintiff  in  the  original   snit    stated  that  the  land  in  ques-     bukhsk 
tion     had    gradually     accreted    to    the    Maharajah's    villages  ^  ^^^^^ 
Karhatanr  and  others*  The  plaint  stated  the  case  as  follows  :^—       — 

''  Second. — ^Formerly  the    Ganges  flowed  from  north  to  sonth,    Muhkmuk 
opposite  Manzas  Khurhatanr,    I^eemwa,    Msigurpora,  Sirya  (qu.     ^S^^ 
Doomree),  and  other  estates   of    the  plaintiff,  and  west  and  east    Bapadoor 
from  a  point  opposite  Mauza  Sirya.    Afterwards,  on  the  opposito 
bank|   the    river    gradually    receded    towards    the  north-east^      Sinqh 
throwing  a  deposit  of  earth  on  the  south  and  west  bank  ;  and>  as 
the  land  accreted  to  Mauza  Eurhataur.  Bhurahda,  and  Dolong 
(qa.),  the  plaintiff  whose  property  they  were  came  toitspossession.. 
Up  to  that  time  the  river    flowed  north  and  south  on  the  east  of 
the  then  recent  formation,    and  thence,  by  a  zig-zag  line,  again 
flowed  east  and    west    from    a  point  at    a  distance  eastward  of 
Mauza  Sirya.    But  in  1260  F.  S.  (1853-54),  from  that  very  point 
whence  it  flowed    east    and    west,    it  tQok  a   sudden  turn,  and 

proceeded  to  some  distance  east  and  north,  and  then  having  first 
inclined  eastward  turned  due  south    by  a  crooked  route,  leaving, 

a  dry  channel  which  still  marks  the  former  coarse  of  the  river*. 
The  diara  (alluvion)  in  defendants'  possession  is  a  chuckee 
(a  compact  mass  of  detached  land),  and  the  river  from  the* 
north  of  the  diara  or  north-west  of  the  mohuna  (confluence) 
gradually  receded,,  and  is  still  receding  in  a  north-east  direc- 
tion, and  the  accretion  thereby  formed  towards  the  south-west 
in  annexed  to  the  estate  in  suit,  and  the  plaintiff  held  possession^ 
thereof  to  the  year  1266  F.  S.  (1858-59) ;  inasmuch  as  re- 
specting the  same  land  the  tenants  of  your  petitioner  had  in- 
stituted criminal  proceedings  in  2»illa  Shahabad,.  and  on  the  case- 
being  disposed  of,  the  boundary  posts  were  erected* 

"  Third. — On  the  24th  November  1859,  the  defendants,  on^ 
the  ground  of  the  recent  alluvion  having  gradually  accreted  ta 
their  estate  Shewpore,  aj^lied  to  the  revenue  authorities  of  Zillfr ' 
Ghazeepore  for  patting,  up  the  boundary  posts,  and  at  last  auc- 
eeeded  in  taking  in  the  land  possessed  by  the  plaintiff  within  the- 
line  demarcated Iby  the  said  posts.    Although  the  land  in  suit  ia^ 
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J^Ti distinct  from  the  defendants'  chuckee  bounded  alt  round  by  a 

Paralwan  nalla  (water  ohannel)|  and  the  plaintifiE   objected  at  the  time, 

^°°  yet  the   revenue   authorities^   in  utter  disregard  of  the   plain- 

Hababajah  tiff's  ricrht  and  possession,  affirmed  the  order  under  which  the 

B0KH8H  posts  were  erected^  and  this  is  the  cause  of  your  petitioner's  dis- 

Bi^^iSk  posseaaion." 

-.  The  case  set  up  by  the  defendants  was  as  follows':— 

yAyA»f  JAW  ^        '' 

KuHMBUB       ''  Second. — ^The  Granges  .on  the  east  of  the  settled  land  flows 

^oR^     a  certain  distance  from  north  to  south,  and  thence  nearing  sonth- 

Bahadoob   ward  at  a  certain  point  takes  the  south-east  direction,  and  olti 

mm 

VioHBtTBN  iD&tely  by  a  zig-zag  course  proceeds  due  east.  In  1^58  F.  8' 
fi*"**"-  (1850  51),  however,  leaving  the  southern  channel,  the  river 
suddenly  took  a  turn  at  a  north-west  point,  and  thence  pro- 
ceeded northward,  overrunning  the  assessed  land  bi  Shewpore 
Der,  belonging  to  your  petitioners  (the  defendants),  and  having 
rolled  down  a  short  distance  eastward,  and  thence  proceeding  by 
a  curved  route  to  the  west,  slightly  inclined  to  the  south,  reached 
the  mohana  of  the  river.  Again,  turning  thence  80uthward» 
flowed  due  east.  By  this  circuitous  route  of  the  Ganges,  a  chucked 
was  suddenly  formed  between  the  original  bed  and  the  present 
channel^  and  thus  the  whole  of  your  petitioner's  land  at  once 
changed  position  from  the  eastern  bank  of  the  Qanges, 
where  it  formerly  was,  to  the  west  of  the  river>  where  the 
accretion  has  now  formed,  which  has  ever  since  continued 
in  your  petitioner's  uninterrupted  possession.  Till  the  year 
1261  F«  S.  (1853-54;,  the  (Ganges  flowed  in  the  same  manner 
as  before^  viz.,  from  west  to  east  up  to  the  land  No.  447,  and 
thence  by  a  straight  line,  with  a  slight  curvature,  proceeded 
further  eastward,  forcing  through  the  said  land  and  the  old 
stream  which  had  come  to  the  west  of  the  land  No.  447  > 
inclined  thence  southward  ;  and,  then  taking  due  east  direction, 
silted  up,  and  all  the  alluvion  thus  formed  on  the  south-weftb 
and  north  of  the  land  No.  447  continued,  as  usual,  in  the  occu- 
pancy of  the  proprietors  of  Bhewpore  Der.  After  this  the 
.  Ganges  took  various  turns  :  first»  it  suddenly  turned  eastward » 
and  again  flowed  from  the  west  to  south-east  by  a  crooked  line  i 
again  from  east  to  south,  and  then  having  inclined  eastward  by  a 
circuitous  route  ran  down  due  west,  where,  x\p  te  1266  P.  S. 

(1858-59)9  it  fl9wed  sgmetimes  dir^  es^t^  aod  at^attotber  timo 
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eastward,  with  a  little  inclination  to  the  sonth,    Sabseqaently  in       1871 
1267  F.  8.(1859-60),  the  said  river,  which,  having  at  first  proceed-   pahalwan 
ed  in  a  south-west  direction,  had  flowed  2sig«zag  towards  the  ea8^ j       Sihoh 
Bnddenly  drew  back  from  its  western  course,  receded  towards  the  Mahabajib 
east,  and  thence  having  proceeded  a  little  southward,  again  flowed     ^hsssub 
down  due  east.    In  consequence  of  the  route  thus  described  by       Simor 
the  river,  the  ehtiekee  in  suit  stood  firm,  retaining  all  the  traces  of      ^^j^^ 
nnmbers  and  boundaries,  and  continued,  without   opposition  on  ^"a»ajah 
part  of  any  one,  in  the  occupancy  of  your  petitioners,  the  pro-    Bvkhsh 
prietors  of  the  settled  mehal,  and  is  to  this  day  in  their  posses-  BABiax>oR 
sion.    All  these  particulars  wiU  be  substantiated  by  a  reference         v- 
and  comparison  of  numbers  of  the  land  in  suit,  as  also  by  a      Simos. 
reference  to  the  proceedings,  maps,  hyfiat,  hhasra,  and  various 
otiier  papers  authenticated  by  the   Revenue   authorities  of  the 
Zilla    Ghazeepore.    Under   these   circumstatices,   cl.   1»   s.  4, 
Regulation  XI  of   1825  could  not  apply  to  this  case ;  on  the 
contrary  the  number  and  other   marks  being  still  extant,  the 
said  law  will  recognize  the  right  of  the  proprietors  of  Shewpor© 
Der  to  that  land  as  good  and  valid.     Conformably  to  the  deci- 
sion of  the  revenue  authorities,  the  possession  of  the  said  pro- 
prietors was  maintained,  and  accordingly  they  are  in  possession 
to  this  day. 

"  The  Ganges  lately  broke  through  the  land  Nos.  190,  188, 
183, 181,  and  447 ;  and  thence,  by  a  crooked  course,  flowed  south- 
ward, and  now  it  has  again  shifted  to  Nos.  183  and  184,  and  in 
its  downward  progress,  after  passing  through  the  land  No.  447, 
now  flows  eastward,  and  all  the  alluvial  accretion  to  the  iK>rtb, 
south,  and  west  of  the  land  No.  447  is  in  the  possession  of  the 
proprietors  of  Shewpore  Der. 

4 

'^  Third. — The  land  in  the  south  and  north  of  the  disputed  land 
is  in  the  possession  of  your  petitioners,  hence  were  it  even 
admitted,  according  to  the  plaintiff's  false  plea,  that  the  diluvion 
was  by  dhooee  (washing  away)  still,  considering  the  land  in  suit  to 
be  a  part  and  parcel  of  the  land  Nos.  447  and  912,  in  the  occu- 
pancy of  your  petitioners,  none  but  your  petitioners^  under  the 
provision  of  the  very  law  quoted  by  the  plaintiff,  Gould  be  enti- 
tled to  its  possession,  and  the  plaintiff  has  no  claim  whatever  to 

its  oocnpancy.'^ 
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The  plaintiff  stated  in  reply  :-^ 

"  Particalarly  this  case  is  *for  lands  thrown  up  by  the  Ganges ; 
therefore  this  point,  namely  whether  the  lands  in  dispute  ^,fr 
pertain,  as  an  accretion,  agreeably  to  thp  Regulations,  to  thp 
property  of  the  plaintiff,  or  in  consequence  of  its  form  ba  a 
chtAckee  appertain  to  the  Tillages  of  the  defendaots,  depoadB 
upon  the  trial  <rf  the  merits  of  the  case,  and  on  au  inspection  of 
the  local  and  locale  enquiry.  With  such  trial  the  decision  of  Ihe 
real  point  at  issue  is  connected.'^    ' 

The  issues  raised  were  (independent  of  issues  as  to  tedmioal 
objections  and  matters  abandoned  at  the  hearing  before  the 
Judicial  Committee)  as  follows  : — 

"  l«i — ^Whether  the  disputed  lands  have  been  gradually  washed 
away,  and  ha\re  accreted  to  the  estate  of  the  plaintiff  by  obliteration  of 
its  former  marks,  or  whether  by  the  sudden  change  of  the  Ganges,  they 
have  accreted  with  a  continuance  of  the  former  marks  f  Bven  if  gra^ 
dually  washed  away,  whether  on  the  ground  of  the  same  being  inter.- 
mixed  up  with  other  lands  iu  the  possession  of  the  defendants  on  the* 
south  and  north  oi  the  disputed  lands,  the  defendants  are  entitled  to  the 

same  or  not  P 

'*  2n<2.— Whether  the  plaintiff,  after  being  in  possession  of  trhe  dis- 
puted lands,  has  been  ousted  by  the  defendants  or  not,  and  whether  any 
land,  adjacent  to  the  disputed  land  amongf^t  the  accreted  lands,  is  slW 
in  the  possession  of  the  plaintiff,  or  whether  the  plaintiff  was  never  in 
possession  of  the  contested  lands  P 

''9n2.~ Whether  the  lands  and  their  profits  are  acoording  to  the 
plaintiff's  allogation,  or  agreeably  to  the  statement  of  the  defendant  F 

The  Principal  Sudder  An>een,  having  taken  erid^nce^  direct* 
ed  an  Ameen  to  measure  and  map  and  report  upo^<  the  lands  ii^ 
dispute.  That  Ameen  prepared  a  map  (1),  and  furoished  the 
following  report : — 

'^  I  beg  to  submit  that,  in  the'  case  of  Maharaja  Muhessur  Buksb 
Singh  Bahadoor,  plaintiff  against  Meghbum  Singh  and  others,  defend- 
ants, I  repaired  to  the  locale  on  the  llth  April  1863 ;  and  after  Lachman 
Prasad,  agent  of  the  plaintiff,  and  Lala  Ram  Dutt,  the  defendants' 
agent,  had  made  the  appefkrance.  I  at  first  ai^ked  for  the  traces  ($ic)  ^f  the- 
l«mds  in  dispute  from  the  pUuntifTs  agents  ^.nd  mei^sured  the  saxpe  witi^ 


(1)  Ante,  facing  p.  160. 
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B  rod  in  use  in  the   village,  Irhich  corresponds'  in  length,  to  89  inches.         1871 
On  measurements  the  lands  in  disjiute,  pointed  out  by  t'he  plaintiff,  were 


tound  to  cxmsist  of  bigas  87S-15  of  land  appertaining  to  Maza  Ehurha-        Binoh 

1bandh»  bigas  163^13-12  to  Mania  Bhuiahda,  bigas  32^10  to  Mauza  Mah-  Mjib^ah 

rvAy,   md    bigas    2,416-ia.l2  to  Mau^    Puranpoor,   in  all   2,985-9-4  MuHsssua 
Oofb  ii  tlte  i^iBages  in  dispttte  alleg^  by  the  plaintiff,  no  village,  otbeif       Bimu 

tli^     Khtilft8ft>indb,  dteti  ik  on  lis   original   site*    The  renlainin^  JSahadoob. 

villages  in  suit  lie,  on  the  Western  bank  of  the  former  river,  and  are  MABAiuiAn 

within  the  lands   newly  formed,  extending   from  north   to  east.    The  MuHSsaoa 

BuKHStt 

ibfendlatois  pointed  the  land   adjoining   to   thosef   pointed   out  by   the       Singh 

plaintiff  on  the  west  and  north.    The  said  lands  were  foujld  on  measure^.     Bahadoor 

xnent  to   contiun  2,032    bigas'  10  dhurs.    With    reference  to  the  lands    Keghbubn 

pointed  out  by  the  diefendantfi/  the  plaintiff's   agent  stated  that  the  said       HiNaH. 

lands   appcirtaihcid   to   Mauza     Khuifhabandh,     Bhurahda,    Puranpodr 

Mahroly,  D^baly,  Nanganitita  (qa.  Mngutnritah),  Gangol*  e,  and  Dobba 

(qu.  Dalna),  and  were  held  in  possession  by  his  client   without  dispute 

Accordinglyiin  proof  of  possession,  and  of  the  appurtenances  o£  the  lands  to 

Mauzas  Nangamuta^  &c^,  the  survey  maps  and  proceedings,  &c.,  have  been 

died  in  heaps  by  the  plaintiff.    The  places  here  the  agent  for  the  plain 

tiff  marked  as  t^  bed  of  the  river  in   the   ye  ars  1267  and  1268  F.  S" 

(I8RS9-^18fll),  and  the  defendclnt^  pointed  out  aS  being  that  in  the  years* 

1247,    12&8,  1261,    12^,  and  1267     F.   S.   (1889.40,     1850.51>    1853-54 

1856-S7, 1859-60),  haVe  been  marked  in  the    map  with    bare  dots.    But 

there  have  been  found  no  marks  of  the  course  of  the  river  in  any  of  those 

places.    The  places  which  the  plaintiff  pointed  oat  as  the  places  where 

the  posts   were   erected  by  the   Faujdari   Court,   correspond   with  the 

map   oi   that  Court.    On    the  easti  therefore^  lie  the  lands  in  disputed 

Also  on  the  east  of  the  place  where  the   defendants  state  that  the 

pillars  w^e  erected  by  the   revenue  officers,  the  lands  «n  dispute  are 

situate,  but  they  have   not  produced  any  papers  to  prove  the  erection  of 

such  posts.    The  defendants  also  aver  that,  Irithin  the  lands  in  dispute 

alleged  by  the   plaintiff,   lie  those   of   the  numbers   mentioned   below, 

namely>  from  Nos.  191  to  267,  N»    274,  No.   275,  from    Nos.  440  to, 

446,  No.  721,    Na  731,    from    Nos.     763  to  774,   from   Nos.    777    to 

815,  from  Nos.  843   to   910,    from   Nos.    913    to   919,   and    portions 

<oCNosv  417,  912,  tod  920:    Accordingly,  out  of  the  said  Nos%,  the  lands 

included  from   Nos.  900  to  910,  and  in  Nos.  919  and  920  were  measured 

as  pointed  out  by  the  defendants,  but  there  are  no  marks  of  arh  cUmdar 

(separating  banks)  to  be  found,  that  is    to  say,  the  figures  of  the  fields 

as  stated  in  the  map  in  triangular,  square,  and  oblong  forms,  &c.,  do  no 
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appear  to  lie  within  the  boandarieB  of  the  lands  in  suit.  Also  thras  are 
no  marks  of  habitation  or  of  trees  in  the  snbject-matter  in  dispote,— 
only  there  are  a  few  fir  plants  here  and  there.  The  lands  in  question  (ne) 
are  low  ;  and  in  the  chuck ee,  admitted  by  both  parties,  there  Are  here 
and  there  babul  trees,  pollas  and  marks  of  separating  banks  of  fields,  as 
well  as  within  wells  («ie).  The  lands  in  question  (sie)  are  highland  tha 
earth  old,  and  on  fonr  sides  thereof  the  marks  of  the  banks  of  the  0I4 
river  are  traoeable,  Itherefore  beg  to  send  the  xetom  in  oonnexion  witli 
this  report." 

On  the  8th  Jnly  1863^  the  Ameen  gave  the  following  further 
report  :— 

"  To  the   High  in  Dignity,— This   repr<»sentation   is   made  that»  in 

the  suit  of  Maharajah  Muhessur  Buksh  Singh,  Iplaintiff,  in  the  names  of 

iieghbam  Singh  and  others,  defendants,  a  perwana  dated  SOth  June  18<KI 
A.  X)>  calling  for  a  ^hyfiat   fexpianation)  to  the  effect  as  to  whether  the 

lands  pointed  out  by  the  plaintiff  are  pointed  out  according  to  the 
boundary  given  in  the  plaint,  or  contraiy  thereto,  and  Whether  the  land 
shown  by  the  defendants  is  Within  or  without  the  boundaries  stated  in 
the  plaint,  and  regarding  other  matters,  reached  me.  The  fact  is  thati 
according  to  the  boundaries  given  in  the  plaint,  the  disputed  villages 
were  pointed  out  by  the  plaintifE :  and,  accordingly,  they  have  been 
marked  with  yellow  color  in  the  map ;  llubt  in  the  four  boundariea 
mentioned  in  the  plaint,  the  plaintiff  has  written  direct  west^  Ac.,  whidi, 
however,  on  comparison  with  the  points  of  the  compass,  inoline  towards, 
that  side  :  for  instance,  as  on  the  western  side  of  the  lands  of  Maoza 
Khurhabandh,  the  lands  of  NugUmritah  are  written  as  direct  west,  bufe 
that  lies  on  the  noth-west  comer.  This  correctness  of  the  points  of  the 
compass  can  never  be  made,  except  by  the  knowledge  and  use  of  the 
compass:  and  those  lands  which  have  been  pointed  out  by  the  defend- 
ants as  the  ^ispnted  lands  have  been  marked  in  green  color  in  the  map» 
and  those  lands  are  without  the  boundaries  given  in  the  plaint,  and  ara 
stated  by  the  plaintiff  to  be  in  his  own  possession ;  and  those  lands 
which  have  been  marked  yellow  up  to  the  lands  which   have  re-formed 

after  the  institution  of  the  suit,  are  the  lands  claimed  by  the  plaintiff 
therefore  the  kiffiat  asked  for  together  with  this    petition   is  herewith 

sent." 


On  the  21  st  July  1863,  the  Principal   Sudder  Ameen  gavQ 
judgment^  the  foUowiog  being  the  material  part  :^— 

**  On  a  reference  to  the  deed  and  documents  put  on  record  by  the  plain-* 
tiff,  and  the  evideucc  ol  witnesses  [adduced  by  him,  and  according  to  my 
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]oc%l  ioftpeetion*  as  per  detajQs*  in  tke  prooeedlnga  dated  2aih  and  S3rd  1^71 

February   1863^  and   by  a  xeference  to  the  buficU,  dated  22Qd  June,  paoalwam" 

rabmitted  by  Syad  Mahomed  TnralAlif  whom  I  had  appointed  Ameen*  Singh 

and  who  measured  the  land  mentioned  in  the  plaint,  and  drew  out  the  «^    ^' 

ra^  upon  the  information  obtained    from,  both  parties>  and  also  on   a  MiiHEsauR 

deference  to  the  statement  made  by  the  said  Ameen  to  the  interrogatories  BexusK 

put  to  him  on  the  11th  July  instant,  and  the  statement  of    the   pleaders  Bahadoob. 

oi   both  parties  made  to  the  interrogatories  of  the  Court,  proposed  on  

differonfe  dates,  vw.,  8th  August,  a5th  July  1862,  and    20th    May    1863,  ^h^^^jab 

I  hare  come  to  the  conclusion  that  the   land   in   the    suit   is  a   dhooee  Bi^toh* 

gradually  accreted  to  the  estate  of  the  plainti£E  in  Zilla  Shahabad,  and  all  Singb 

the   vestiges  of   the  former  land  have  been  obliterated,  and  it  does  not  ^^^^^^<^^ 

appear  to  be  cknekeet  formed  by  a  sudden  turn  of  the  river,    leaving   some  m»Q"^"^^5 

tnoes  of  former  land^  SaiGB, 


**  At  the  time  of  the  local  inquiry,  I  found  no  such  tenants'  houses 
cottages,  or  anything  else  denoting  the  remains  of  tho  land  in  suit  > 
80  at  to  show  that  the  land  in  suit  as  formed  into  a  ehuchee  by  the 
river's  sudden  change  of  channel,  retaining  the  vestiges  of  the  former 
land.  Had  it  actually  been  a  dvuekee,  the  old  cottages,  as  alleged  by 
defendants,  and  tenants'  ancient  houses,  as  deposed  toby  their  witnesses* 
would  have  still  been  on  it,  or  some  marks  of  houses  and  cottages  would 
have  still  been  in  existence,  but  suoh  is  not  the  case.  Defendants'  wit- 
nesses themselves  have  deposed  that  the  alluvion  in  dispute  did  not  form 
•U  at  onoe.  Besides,  on  the  south  of  the  land  in  dispute  lies  a  ehuchee 
the  existence  of  which  has  been  admitted  by  both  the  contending 
parties,  and  it  is  noted  down  in  the  Ameen's  map.  I  personally 
inspected  the  ehuchee  from  the  beginning  to  the  end  in  connexion  with 
the4isputed,land,  on  every  point  of  view,  according  as  was  proposed 
by  each  party  severally,  as  per  detail  in  the  proceedings  dated  20th 
•ad  33rd  February,  and  the  result  of  my  observation  is,  that  no  such 
liouses  of  tenants,  cottages,  or  wells,  as  were  found  in  the  ehttchee, 
admitted  by  both  the  parties,  have  been  traced  in  the  disputed  land  so 
as  to  denote  the  land  to  he  ehuekee.  Under  these  circumstances  there 
Ss  not  the  smallest  doubt  in  my  mind  that  the  alluvion  is  a  d^oee  or 
gradual  accretion.  Since,  on  the  ground  set  forth  above,  and  from 
«  copy  of  the  report  of  BoyBaldloBax,  Deputy  Collector  of  Ghazee- 
pore,  dated  5th  July  1860  (being  one  of  the  documentry  evidence 
adduced  by  the  defendants,)  tho  fact  of  the  land  in  suit  having 
aooretsd  as  dhooee  to  plaintiff's  estate  has  been  established,  the '  defends 
ants  can   by   no  moans   set  up   their  claim  in  reference  thereto^  as  it 
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u  obvioQfl  that  thd  JI«ttX«r  Purtiftpobi,  Btoftkdm  Afid  Mlbkrolf ,  nA 
some  ofttieland  o!  Mnilsa  Chih*bftbandfa,1rtiilAi  W6re-  in  pUaHi^fl 
proprietary  posieflsion,  had  been  wasWed  away,  and  formed  on  the 
opposite  bank  towards  Zilla  Ghaseepore,  and  that  m  eooseqneiiee  et 
this  allavloafonnationaoross  the  river,  and  the  river  harmg  formad 
the  botmdary  between  Zillas  Gha^epore,  and  Shahabad,  and  tli# 
manias   and  landu   aforesaid  having    appertain^  td    l^la  Shafaafaad; 

phnntiff  lost  possession  of  the  above  estates  and  lands,  but  nev^rtlieiesi, 
be  continnes  to  pay  revenue  to  Government,  in  the  hope  that,  when  the 
said  mauaas  and  land  would  again  form  this  side  of  the  river  toWtods 
the  ^Ua  Shahabad,  he  would,  aooording  to  the  ^gagement  entered  intd 
with  Government,  regain  possession  of  the  same  ;  beoause,  whenever 
on  former  occasions,  plaintiifs  land  was  washed  away  by  the  river*  he 
lost  possession ;  and  gradually  as  the  accretion  formed  to  his  estate,  he 
was  restored  to  possession.  In  respect  to  plaintiffs  possession  of  the 
land,  west  of  the  land  in  suit,  extending  to  the  land  of  MaazaPoran* 
poor,  we  have  the  confession  of  the  defendants  made  to  the  Courta 
interrogatories,  and  the  application  dated  24th  November  1859,  filed 
by  the  defendants  in  the  Collectorate  of  Zilla  Ghazeepore.  Moreover, 
in  the  deposition  of  defendants'  witnease<),  there  is  this  express  ad  mis. 
sion  that  the  land  of  Paranpoor,  lying  west  of  the  land  in  suit,  is  in 
the  occupancy  of  plaintiff,  and  that  some  of  the  land«  g:irden  Ac.,  of 
ttau2a  Khurhabaadh,  still  occupy  their  original  site,  and  other  ma^UM. 
vii.,  Bhurahda  and  Mahroly,  lie  west  of  Farj^npoor,  and  the  land  of 
ICu  hataur  on  the  north  thereof." 


The  Principal  Sadder  Aaeen  sKx^ordingly  ordered  the  plaintiff 

to  "  be  put  in  possession  of  the  disputed  land  that  had  been  cm^ 
tered  both  in  the  pUint  and  the  map  <j{  the  Araeen,  agreeably^ 
to  the  boundaries,  enclosing  an  area  of  2,957  bigias  10  biswas 
of  land,  aa.  laid  dowo  in  the  plaints'' 

l!he  defendants  haring  appealed  to  the  High  Coruri,  a  Divi- 
sion Bench  (1)  on  the  29th  April  iS64r  dismissed  the  appeal  with' 
ooats. 

After  reciting  the  pleadings,  and  referring  to  certain  tediaioal 
"Objections,  the  Oourt  proceeded  to  consider  the  merits  atid  tbe 
4irgnments  of  the  appellants  as  follows  : — 


(1)  Mr.  Justice  Steer  and  Mr.  Justicb  Kemp. 
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'*The  learned  CQansel  bihob  up  his    argument   by  aubmUitiag  two        197 ^ 
points  lor  the  coiieidertttion  of  the  C<mrt :—  Pabalwan 

Senqh 
"  l«l.— Has  the  plaintiff  proTed  that   the  land  in  dispute  had  gradually  v. 

accreted  to  his  estate,  or  does  the  land  belong  to  the  estate  of  the  defend-    VTOBssua 
«nt8,  inasmuch  as  it  has  not  gradually  accreted,  but  has  been  separated     Bukhsu 

from  the  main  body  of  the  estate  settled  with    the  defendants  by  sudden       Singh 

Bahapops* 
ineiinrioBa  of  the  riv«r,  iMmg  the  lands  cut  off  traceable  P  _ 

.  V  Sfftiiy.— If  the  lands  in  dispute    have   gradually  accreted,  have  they     ¥^*a9ua 
accreted     wholly  to    the  estate  of  the  plfdntiff,  or  to  the  estate     of  the       9jnqr 
4efendantS4  or  partly  to  one,  and  partly  to  the  other  :  ^nd  if  the  latter,  in    ^^JMPooh 

what  proportion  r  ICsenDUiui. 

guioa. 
*'  This  a  is  case  in  which  the  Gkmgeshas  been  more  than  usually  capri- 

eioBS.  There  can  be  no  question  that  this  river  is  the  boundary  between' 
the  two  Zillas  of  Gazeepore  and  Shahabad.  From  a  survey  map  of 
18(7,  obtoinedfrom  the  officed  the  surveyor-General,  we  find  that  the 
QaiigpB  in  r^resented  in  that  map  as  haviimr  out  off  a  large  Blioe  of  land 
froqi  Shababad.  and  given  it  to  Qhazc(pore»  The  plaintiff  has  unques  - 
ttonably  lost  much  land  by  the  vagaries  of  the  river,  and  it  may  be  that 
his  day  to  receive  has  arrived. 

*' The  defendants  have,  throughout  the  pleadings  in  the  Court  below, 
telcon  thair  stand  on  one  Qonsistent  and  perfectly  intelligible  principle  ; 
kia  only  in  this  Court  that  they  have  attempted  to  fall  back,  in  the* 
event  of  failure,  on  an  alternative  plea.  Their  contention  below  was  ■ 
that  the  disputed  landa  were  not  alluvial  at  all,,  but  were-  what  are 
called  c^ucX^  lands  ;  that  these  lands  were  included  in  the  settlement 
made-  with  them  by  the  Ghazeepore  Collector,  and  that  the  Ganges,  though 
it  out  through  the  mehal  settled  with  them,  and  changed  its  course 
several  times,  never  destroyed  the  identity  of  the  lands.  Now  the  map 
of  i860  ^hich  professes  to  show  the  different  courses  which  the  afore* 
said  river  had  taken  from  time  to  time,  also  shows  certain  numbers  as  of 
dcLgh*  or  plots.  If  those  plots  could  be  identified  by  comparison  with 
anyxeliablechittas  or  other  settlement  proceedings,  this  map  would  be 
very  strong,,  if  not  conclusive,  evidence  in  support  o{  the  defendants 
theory  of  sudden  irruption  by  the  river  without  destruction  of  identity.' 
B^  it  is  adinitted  that,  on  a  reference  to  the  Gazeepore  revenue 
aoiboritid*  whioli  was  brought  about  by  an  application  on  the  part  of  the 
plaintiff  for  copies  of  the  htma  and  other  measmrement  papers*  that 
•mo  such  papers  exist  and  that  It  is.  therefore  clear  that  the  tehsildar 
who  prepared  this  map  could  not  have  filed  in  the  daght  on  the  face  ef' 
it  by  comparison  with  any  measurement  papers ;  indeed  the  theory  o£' 
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1371        identity  by  niimben  is  entirely  destroyed  by  the  aots  and  admisaiims  of 

Paralwan     ^^<^  ^®^^^<^^s     themseves,  for  we  find   them  repeatedly  petitionii^  6he 

BxNGR         Collector  for  a  remission  of  jamma   on  the  soore  of  total  diluvion,     and 

Mdbasajab    ^®  ^^^  ^^^  *  series  of  numbers     of  dagha  given  either    in  the  body  of 

J^uKssiTE     these  petitions  or  in  lists  attached  thereto, .  which  oorre^Kmds  with  num- 

SiNQH       bera   marked   down  in  the  map  of   1S60.      It  is  true  that  the  learned 

Bahadoob.    Counsel  for  the  defendants  has   attempted  to  neotraliae  the  ^Seetitthim 

Habaaajab  inconsistency  by  stating  that  the  admissions  in  these  petitione  were  falee 

B^M^    and  made  for  a  particular  purpose,  mz.  to  obtain     a  remission  of  jumma  i 

SiNOB      but,  if  this  be  so,  we  cannot   permit  the  defendants  to    take  advantage  of 

^^  this  particularly     as  their  statements  to     the  Collector  tally  with  the 

J^HBDB»  present     state  of  things.    The  Ameen  who  made  a  careful  local  inquiry, 

and  Who  was     examined  at  great   length,  and  cross-questioned     fay  the 

parties,  reports  that  the  whole  of  the   disputed  land  is  alluvial  land,  and 

that    there  ore  no  traces  of    former  boundaries.    The  Principal  Sudder 

Ameen  who  visited   the  spot,  and   remained  there  sometime,     found  the 

etatements     and  map  of  the  Ameen  to  be  perfectly  oorreot,  and  be  states 

that  he  has  come  to  a  deliberate   conclusion,  from  personal  inspection  of 

he  disputed  lauds,    that  they  are  alluvial  lands     which    have   gradually 

accreted     to  the  estate  of  the  plaintifE     in  Zilla  Bhahabad,   and  that  all 

traces  of  the  former  lands  have  been  obliterated.    We  cannot  but  accept 

this  result  of  the  inquiry>s  the  correct  result ;  and  as  no  distinct  act  of 
corruption  or  partialtty     on  the  part  of  the  Ameen  has  been     proved  or 
even  insinuated,  his  report,     which  has  been  testated    by  the  Principal 
Sudder  Ameen,     and  subjected  to  a    strict    cross-examination,   may  be 
accepted  as     reliable  evidenoe  under  the     provisions    of  s.  180     of    the 
Code  of  Civil  Procedure. 

"  We  have  therefore  oome  to  the  oonolusion  that  the  river  went 
through  various  changes  di  its  channel  at  different  times,  but  that  these 
changes  were  gradual,  and  caused,  as  a  natural  consequence,  aUuvioixithat 
these  changes  were  not  abrupt,  leaving  land  capable  of  identification ; 
for  if  such  had  been  the  case,  the  beds  of  the  river,  in  its  various  obanges 
of  course,  would  be  still  traceable  on  the  spot,  which  is  not  the  case. 

**  With  reference  to  the  alternative  plea  taken  by  the  learned  Oounsd 
for  the  defendants  we  wish  to  make  a  few  observations.  If  the  defend- 
ants had  sta  ted  their  case  honestly,  and,  while  admitting  that  the  {lands 
were  alluvial  lands,  had  claimed  them  under  the  alluvial  I  aw,  either 
wholly  or  in  part,  we  should  have  been  prepared  to  give  them  the  full 
benefit  of  the  provisions   of  Regulation  IX  of     1B25  ;  but  when   we  find 

them  tftUpg  thwstftnd  upon  a  linocf  defeuoQ  which  sets  up  the 
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special   provisions    o!    cl.    2,     s.  4,   Regulation    XI   o!    1825,     and       1871 
denouncing  the  aTerments  of  the  plaintiff,  appellant,  that  the  lands    p^halw     ' 
wereofgzadoal  formation  as  wholly  false,  we  mast  hold  tihem   to    their        Sinqh 
plea  ;   and  as  they  have  whollf  failed  to  prove  it,  we  dismiss  the  appeal  _     ^• 
with  costs  and  interest,  and  affirm  the  decision  of  the  lower  Coart.**  '    MuhesScb 

The  first,  appeal  to  the  Privy  Cooncil  was  from  that  decision.         siii^ 

In  the  other  case  the  Principal  Sadder  Ani^en,  following  the  ^'^J^^ 

principle  of,  the  decision  in  the  first  case,  decided  it  also  in   the  Hahasa>ar 
Maharaja's  favor ;  a  decision  which,  as  mentioned  above^  was      Bukrsb 

reversed  by  the  High  Oonrt  on  the  groand  that  the  sttii  was  ^j^hTdSb 

barred  by  s.  7  of  tlie  Civil  Procedure  Code.  v. 

HtoHBimir 
Mr.  Field,  Q.C.,  and  Mr.  Leilh  appeared  ior  the  appellaala      Bekohv 

in  t^  first  appeal,  and  the  respondents  in  the  second. 

Sir  B.  Pdhner,  QiU.,  Mr.  Pimtifoss,  and  Mrv  Doyne  appeoned 
for  the  respondent  in  the  first  appeal,,  and  Sir  B.  Pahner^  Q«C., 
and  Mr.  Dayne  for  the  appellant  in  the  second. 

The  argnment  was  restricted  to  an  examination  of  the  merits 
of  the  case,  and  to  the  applicability  Of  s.  7  of  the  Civil 
Procedore  Oode  to  the  state  of  the  circumstances  ;  the  case  of 
Lopez  V.  Madddn  Thahur  (1)  was  strongly  pressed  upon  their 
Lordships  as  a  decision  by  the  Board  by  which  this  case  must  be 
governed.  

*  Their  Lordshif  delivered  the  following  judgment :— • 

This  was  a  sait.iu  the  nature  of  an  action  of  ejectments 
brought  tp  recover  a  oonsiderable  quantity  of  land  'which  was 
alleged  tp  belong  to  the  plaintiff, .  on  aoeonnt  of  its  having 
been  gained  by  accretion  to  four  maasas  which  had  been 
previously  his  property.  Besides  certain  defences  in  point  (^ 
law  which  have  all  been  abandoned  before  ns,  there  were  two 
sTxbstaTitial  defenoasin  point  of  fact  on  the  merits,  which  were 
raised  by  the  defendants*  'First,  they  said,  in  sufbstance,  that 
the  land  was  noi  gained  gradually  by  accretion,  as  alleged  by 
the  plaintiff,  bat  was'^hat  is  called  ta  chuchee  ;  and  after  stating 
the  facts  as  they  alle'^^  them  to  bej  i^ey  summed  up  by  saying  :--^ 
'^  In  consequence  :of  the  roate  lih'iiis  described  by  the  river^  the 
c&uc&ee  in  snit  stood  firm,  retaining  all  the  traces  of  numberg 

(1)  5B.i:i.B.,521. 
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^  and  bouadaries,  and  contiaaed  wifchbat  oppositioa  on  part  of 

^AQA&wAn  any  one  in  tho  occapancy  of  yoar  petitioners."  Then  they  raised 

•Du  ft  second  defence  on  the  merits^  by  which  they  said  :— '*  The  land 

Ma«a»ajj;«  in  the  south  and  north  of  the  disputed  land  is  in  the  possession 

^QKEin  of  your  petitioners,  hencei  were  it  even  admitted  according  to 

BabajSpob.'  ^^  plaintiffs  false  plea  that  the  dilavion  was  by  dhooee,  still, 

""— *  considerinc:  the  land  in  suit  to  be  a  part  and  parcel  of  the  land 

\M  M.tM  AP  A.TAfT  • 

)MluBH«iP9  Ncis.  447  and  912  in  the  occupancy  of  yoar  petitioners,  bone 
^BwBH  ^^^  y^^^  petitioners,  nnder  the  provisions  of  the  very  law 
iAJsAPppa  quoted  by  the  plaintiff,  conld  be  entitled  to  its  possession/'  Issnea 
ysQ^imv  ^^^  ^^  rmed  on  those  pleadings.  Both  parties  were  aliowed/to 
^a^^  preaeicfe  iheir  isaoes,  and  then  t^>e  Judge,  out  of  ihe  issues  pre- 
sented, formed  these  which  wer<»  to  be  tried,  the  materiiekliAicie 
ivw  this -.^''  Whether  th^ diepatedUn^s  have  been  gi^doally 
ivaslied  away,  and  have  accreted  to.  the  estate  of  the  plaintifE 
by  obliteration  of  its  former  marks,  or  whetlier  by  the  loddsn 
change  of  the  Granges,  they  have  accreted  with  i^  continoafice 
9!  tl^e  former  marks  T  "  This  issae  a  little  oouf jise^  the  natter 
\j  bringing  in  the  marks,  as  if  thej^  were  neces,sarily  coaolosive 
pf  the  question  : — ''  Whether  the  deputed  lands  have  been  gra- 
dually washed  away,  and  have  accreted  to  the  eatate  of  the 
plaintiff  ;"  as  if  it  followed  that,  because  the  marks  were  obliter- 
ated, therefore  the  laud  had  graduaUy  accreted.  Tt^e  other 
alternative  is  put  in  the  same  way  : — *'  Whether,  by  the  sadden 
ehang^  of  the  Ganges,  they  have  accreted  with  a  oontinnanoo 
of  die  former  marks  V^  Then  there  ave  further  issues  i^^'  Bven 
if  gradually  washed  away,  whether  ou  tho  gh>and  of  Hid  same- 
being  intermixed  up  with  other  land  in  the  posaessiosi  of  the 
defendants  on  the  south  and  north  of  the  dispotad  lands,  the 
d^f^ndants  i^ra  entitled  to  the  same  or  not  f  Whether  the 
plaintiff,  af^r  being  in  possession  of  the  disputed  lan^s,  l^as 
biseii  ousted  by  the  defendant^  or  not^  and  whether  any  land, 
adjacent  to  the  disputed  laud,  anpiongit  the  aooreted  lands,  is 
still  in  tihe  possession  of  tha  plaintiff,  or  whether  the  plaintiff 
was  nev^r  in  possession  of  thd  Qontested  lands  V*  A  great 
masf  of  evidence  was  given.  The  Jad^e  in  the  Oqort  below, 
|be  Sadder  Ameen  himself,  ^peoted  the  grotiad  on  several 
occasions,  and  most  careful  inquiries  were  made  on  the  spot  as  to 


irhrtBer  thfi  tana  liAd  gjMMj  «cwWcl/or  ^ietti'er  it  tad  be^       ^^^1 
a/ tf^K^^dstiAcKftilt  fo^ni^d  f  it  w^  tlito  ordet^d  than  lin  Am€f6tt  PAHALWAir 
shbald  drtrpv^  a']AaQ^  and   mxr^^    tW    land  and  preseni  a  fepbrt         ^ 
to  tiie  Ooort.    'tha*  accordingly  was  done.    He  frkmfed  the  i^ii  MABimAJAtf 
in  th*  Btiit 'wlkvk  (a  before  theilf  Lorddiips,   wtiicb  shows  by  dis^     bokbcs 
tindtdTO'feolb^^^yeUow,   pink,  4nd  j^en^he' la'na    sought  W  j^^JJ^J^g; 
be  iedoverea  :»'  tbo  aoftidnj  ilh&  dhikdk6^  i^hicii  \k  aditiitted  ^tilV       — 
to  bdong  to  tln>delentlaiiils,  and  lat^d  Whicli  is  i^  the  {kyss'ession   S^^vs 
qE  tlib  |)Iamfifl8/bQt  is  ctainibd  Vj  0x6  defe/ndant^.  babbit 

9I10B 

'  Sr^w,  the  iqatotfons  whfch  really  ai'e  arise    two;  first,  whether'  BAa».i*dMl 
the  kod   HaH  gVadhally  accretieii,  and  how  that  issue  ought  pro-    xie&BUB^ 
p6rly  to  ba  determined ;  and.   sedoiidly,   whether  fihe  defea^apts      Siwow. 
by  i^eaisdn   of   their    chuckS&,    kH  entitled  to  any  porbio'n  of  the 
land,  eveb  tosnming  th^t  it  has  accreted  7 

As  respects  the  firsft  (}tlestionnt  is  nece^s^ry  to  consider,  hare' 

tbe  Ccmrta  below  been   #rong  fn  point  of  law,  or  hav'e  they 

ooitimilitedafLy  drror  in  faott    Now,  no  doubt  their  Lordships  -^tf 

one  pteiod  of  tho  argcfdiefit    haill    b6ndiderab!e  do^bt'  i^hdiMt 

there  migU  not  have  been  'a  mistfltke  iii  point  of  law  ;  bedad  ^e, 

lOokioff  al  the  nature  of  the  rep6rt  of  the  Ameen,  and  of  th6 

judgment  oftiie  first  Judge,  and  eirbn  at  thef  form  of  the  issues/ 

ther0  appeared  ifeason  to  donbt  i^hdtber'  it  had  liot  beeh  suppos^ed 

that,  if  the  sarfaoe  of-  the  land  had  all  be^n  changed,  lind  th«^ 

xbarks  had  all  been  obtite>raited,  so  that  no  houses,  6r  tr^es,  or 

moondb,.  br  yestiges  of  bonudary  bould  be  fouud,  and  tlhat  all  the 

aurfaoe  of  the  land  was  fresh  land  which  had  beeii  brought  do 
by  the  river,^^that  f^acf  conclusive  of  the  qnestibo.     Ko^,  if  ) 

Court'  below  had  meint  to  toy  that  ^^as  conclusive  ii!l]ioiht  of 

law,  so  that  the  land  wiis  to  be  consideri^d  as  land  gr^du'ally 

acoretedj  even  although  the   chaon^I  of  tho  river  had  chan|(ed, 

nui  bad  gooe  fi^ln  one  bed  and  eourse  to  another^F  the  Ootirt 

below  bad  meant  to  say  that^  if  the  tnarks  of  the  old  channet 

were  dblHeratedy  aiid  if  the  niai^ks  of  the  land  beti^ei^n  the  old 

channel  and  tike  new  bhannel  had  also  been  obliterated,   by 

ii6ason  of  the  Watdr  having  flowed  over  the  surface  and  trashed 

off  the  6ld  land,  and  brought  neW  sand  and  mud  down  upon  it: 

notwithstadding  there  was  land  left  between  the  t^O  chaniield- 

wbich  had  not,  in  fact,   fallen   into  the  river,  and  been  entirely 
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1871       Bank  into  tbe  obunel  *  itadf^^if  tbej  meaat  to  toy  that  wag 
PAHALWAir  "  condiiBive,  their  Lordships  . '  woald  hove  thoaghl  they  would 
Skvak      clearly  have  been  wrong  in  point  of  law.    Bnt  npon  the  whole 
Mahabaiah  of  the  case  it  does  not  in  &ct,  i^ipear  that  the  defendants  ever 
BuKBiw*    Bnbstantially  raised  thai  qaestioi^beforetiie  Conrt  below  at  all. 
SiNOH       In  their  argsmeot  tiiey  appear  to  have. assented  to  the  framing 
—       of  the  issnes  in  the  way  in  whidi  they  were  framed^  and  they 
^iv^!^  appear  to  have  as^nted  to  resting  their  ease  on  the  question 
BoKKsH     whether  the  land  which  is  soQght  to  be  recovei^  did  or  did  not 
Bahadoos  on  its  surface  appear  to  be  entirely  new  and. fresh-formed,  with 
Hboububv  ^^  marks  of  the  old  cultiration  and  habitation  upon  it,  or  whe- 
diNOH       ther  it  had»  as  they  seem  to  have  alleged  it  had,  honses  aad  trees, 
and   boundaries    and   marks    of   the   old    cnltivation   upon  it. 
Certainly,  when  parties  before  their   Lordships  allege   that  a 
mistake  has  been  made  in  point  of  law,  if  they  have  not  raised 
that  question  in  the  Court  below,  although  it  is  certainly  open 
to  them  to  raise  it  here,  yet  their  Lordships  ought  to  be  rerj 
certain,  indeed,    that  the  Judge  really  has  made  the   mistake 
imputed  to  him,  and  that  the  decision  in  fact  is  attributable  to 
sneh  mistake.    It  may  w^Il  be  that  the  Judges  made  no  snch 
mistake  at  all ;  that  they  prefe&tly  understood   what  gradml 
accretion  is,  and  what  the  true    rule  of  law  on  that  subject  is,  and 
that  they  meant  merely  to  say  that,  as  matter  of  fact,  which  no 
doubt  was  a.  material  fact  to  a$oertain,  there  were  none  of  the 
marks  of  the  old  cultivation  upon  it  which  the  defendants  had 
alleged.    If  any  marks  of  the  old  channels,  or  of  the  old  houses 
and  of  the  trees,  and  of  the  old  mounds,  could  have  been  found 
that  would  have  been  conclusive  against  the  plaintiff,  and  there- 
fore it  was  a  matter  very  material  to  be  inquired  into.    It  did 
not  necessarily  follow,  nevertheless,  that  because  no  marks  were 
foundjthereforetheplaintiffhad  proved  his  case.  But  it  does   not 
appear  that  that  obieotion  was  ever  taken*    The  parties  were 
content  to  rest  npon  the  issues  as  framed,iand  it  may  be  that 
they  all  thought,  and  possibly  thought  rightly^  that  under  the 
circumstances,  the  condition  of  the  land  would  be  the  best  evi- 
dence which   could  be  given  as  to  whether  the  land  really  had 
gradually  accreted,  or  whether  there  had  been  a  ^sudden  change  in 
the  course  of  the  river.    Thei'ef ore  their  Lordships  think  that  it 
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is  impossible  to  say  that  either  of  the  Courts  below  came  to  any       1871 
wrosg  condusion  in  point  of  law  on  the  question  of  aecretion.        Pihai^wak 

Did  they  then  make  any  mistake  in  point  of  fact  f    And  cer-  f,^ 

*    tainly,  looking  at  the  great  extent  of   thfe  changes,  and  parti-  Maha»a/ih 
cnlarly  at  the  maps^   and  some  portion  of  the  evidence,  there     Bmcnn 
might  be  some  reason  to  doubt  whether  the  whole  of  it  had  really  Bahadoob. 
accrued  by  gradual  accretion     as  alleged.    But  their  Lordships  maharuah 
are  of  opinion  that  the  case  clearly  comes  within  the  rule  which   MTranMja 
they  have  so  often  laid  down,    where  the  dispute  tarns  upon       s^l^ 
matters  of  fact,  and  where  the  Courts  below  have    agreed  oo  the    Babadoob 
conclusion  which  they  have  come  to  respecting  that  fact.  -  Thia  hiobbobx 
was  a  caae  where  a  careful  examination,  on  the  spot  was  mos       ®^'*** 
material  towards   coming    to  a  proper   conclusion  on  the  faot^ 
That  examination  was   held,  and   apparently  very  carefully  held, 
and  it  was  after  that  examination  that  the  first  Court  came  to  a   . 
conclusion  in    favor  of  the    plaintiff   ou  that  part  of  the  oafle. 
The  High  Court  came  to  the  same  conclusion,  and  their  Lord- 
ships are  of  opinion  that  there  is  certainly  no  such  error  shown 
in  that  Gondasion  as  would  enable  them,  or  make  it  right  and 
proper^  to  reverse  or  alter  that  decision.  "  It  may  bo  added  that 
the  map  of  1851  appears  to  their  Lordships  to  show  that,  as  re- 
spects one  great  change  that  took  place  in   the  course  of  the 
river,  the  efieot   ol  it  was  that  tiie  plaintiff  got  a  large  acquisi- 
tioB  to  his  mauzas^  and  that  what    he  so  got,  which  contains  a 
large  part  'of  that  colored  green,  and  probably  a  small  part  of 
that  colored  yellow,   was  gained  by  gradual  accretion.    There- 
fore, on  the  whole,  their  Lordships  think  that  they  ought  to 
come  to  the  conclusion  that  the  £r8t  material  issue  was  properly 
proved  and  decided  in  favor  of  the  plaintiff.   . 

The  case  of  Lopest  v.  Mtidan  Thakwr  (1)  was  very  strongly 
urged  upon  their  Lordships  ;  but  their  Lordships  do  not  think 
that  this  case  is  at  all  gfoverned  by  the  decision  in  Lopeif  case. 
That  was  a  case  where  the  river  first  went  forward,  and  then, 
after  a  certain  number  of  years,  came  back  again,  and  bronght 
.  to  the  surface  the  ground  which  had  been  sunk.  It  was  held 
that  that  went  back  to  the  old  owner.     Here  the  sole  qnestioa 

(1)5B.  L.  R.,  o2i. 
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is,  has  the  land^  by  gradual  accretion,  accreted  to  the  estate  of 
the  plaintiff  the  defendants  not  having  at  all  raised  the  issue 
that  it  was  their  old  ascertainable  land,  swallowed  up  and  then 
restored  ?  As  their  lordships  are  not  convinoed  that  the  Courts  ^ 
below  have  erred  in  point  of  law^  and  as  they  have  taken  very 
careful  means  to  go  right,  and  there  is  nothiog  to  satisfy  their 
Lordships  that  they  went  wrong  in  point  of  fact,  their  Lord- 
ships are  of  opinion  that  their  judgment  on  part  of  the 
case  ought  to  be  confirmed. 

But  there  ts  a  second  very  material  portion  of  the  case» 
namely  whether  the  whole  of  the  lands  have  really  accreted 
on  to  the  plaintiff's  land  ;  and  certainly  the  map  itself  to  the 
eyes  of  everybody  who  looks  at  it,  appears  to  show  that  it  is  a 
very  extraordinary  conclusion  that  these  lands  have  wholly  ac- 
creted to  the  plaintiff's.  Here  we  have  on  the  south  the  chuckee, 
admitted  to  belong  still  to  the  defendants ;  the  land  on  the 
other  side  of  the  river  belongs  to  the  defendants:  and  yet  it 
is  supposed  that  many  hundred  acres  of  land,  in  fact  directly 
situated  between  the  defendants'  land  and  the  river,  and  their 
land  on  the  other  side  of  the  river,  somehow  or  other,  have 
accreted  to  some  body  else's  estate,  and  not  to  theirs ! 

The  Judge  in  the  Court  below,  dealing  with  this  question, 
desds  with  it  very  shortly,  and  says  they  cannot  claim  any  por- 
tion of  disputed  land  as  having  accreted  or  belonging  to  their 
land,  because  the  river  Ganges  flows  between  them.  That  is  in 
itself  unquestionably  an  inaccurate  statement.  The  river  Qan-  . 
ges  does  not  flow,  at  least  did  not  flow  at  the  commencement  of 
the  suit,  or  for  some  time  previdtisly,  between  them.  What  had 
happened  was  this.  The  river  €^anges  had  originally  flowed,  as 
is  admitted  on  all  hands,  at  the  bottom  of  the  umlisputed  chuckee^ 
>rhen,  by  what  is  admitted  to  have  been  a  sudden  change,  a 
portion  of  the  Ganges  began  to  run  above  the  ehuehee,  and 
between  what  is  now  the  chuckee  and  the  disputed  land  which 
•is  colored  yellow.  Now  it  seems  qaite  clear,  from  the  descrip- 
tion of  the  premises,  that  the  whole  of  that  portion  of  the 
stream  which  so  flowed  *  between  the  chuckee  and  the  land 
colored  yellow,  and  in  fact  much  of  the  land  colored  yellow 
itself,  was  then  the  property  of  the  defendants.     Therefore,  the 
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ipvhole  that  «7as  there  before  the  G-aoges  came  was  the' property  of 
the  defendants.     Welt,  then  the  Granges  comes  there.     It  is  not  Pahalwah 
necessary^  perhaps^  to  saj  wh^t  exactly  the  effect  of  that  might  ^, 

liave   been    on   the  soil    covered  with  water.     Their  Lordships  Mahabajak 
most  not  be  supposed  to  say  that  that  was  laken  away  from  the     Bvkhsk 
defendants.     Bat^   i^t  any   rate^  the  moment  that  the  G-anges  b^haooo*. 
left  that  stream  which  it  had  so  formed — and  it  certainly  does  not  ,,  "-^ 
appear  to  have  remained  there  above  a  year  or  two^  as  far  as  their   MvEinaa 
Lordships   can   discover — the   nsoment   that   coarse    became    a       gSron 
fialla,  dry  in  the  dry  season,  it  appears  to  their  Lordships  quite    BASADooa 
clear  (and  indeed  Lopez  v.  Madan  Thahur  (I)  wonld  be  for  that  Nborburv 
a  direct  authority)  that  that  land  which  had  been  covered  with 
water,  when  it  ceased  to  be  covered  with  water,  became  the  pro- 
perty  of  the  defendants.    The  consequence  is,  that  the  defendants 
were    themselves  the  owners  of  the  land  to  which  the  greater  part 
of  the  new  laud  accreted.     It  appears  to  their  Lordships  quite 
clear  that  that  portion  of   the  yellow  which  is  ex  adverso  the 
ehifckee  must  be  taken  as  accreted  to  the  chuckee. 

As  to  the  other  portion,  their  Lordsliips  think  that  the  plain- 
tiffs have  shown  that  the  laud  colored  green  was  in  their  posses- 
sion, and  that  that  portion  which  is  ex  adverso  the  land  colored' 
green,  has  accreted  to  that  land,  ITie  High  Court  on  this  part 
of  the  case  took  a  view  which  certainly  appears  rather  surprising, 
that  because  the  defendants  had  mainly  no  doubt,  and  principally 
denied  that  the  land  had  accreted  at  all,  and  had*  said  that  it  had 
been  caused  by  a  sudden  change  in  the  river,  and  had'  not  been 
caused  by  gradual  accretion — that  because  they  said  that  and 
failed,  they  were  not  entitled  to  rely  on  their  second  defence, 
which  is  most  clearly  stated  ia  their  pleadings,  is  most  clearly 
stated  in  the  issue,  and  is  also  stated  in  the  judgment  of  the  first 
Judge  in  the  Court,  below.  It  is  to  their  Lordsliips  perfectly  clear 
that  the  mere  fact  of  their  having  relied  on  their  first  defence 
could  not  possibly  prevent  them,  also  relying  on  their  second 
defence  if  the  first  defence  failed.  The  final  result  is  that  thepe^ 
jnust  be  a  division  of  the  disputed  land^  eack  estate  taking  that 
which  is  0X  adperso  its  own  frontage.  The  carefully  prepared  map* 
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It71        of  the   Ameen   (1)   shows,  with  Boffioient  aooaraey,  how  this 


XParaiiw^ii  division  is  to  be  made.    Tbdir  Lordships  think  that,  taking  the 

^"®"  point  where  the  extreme  left  of  the  yellow  at  the  bottom  of  the 

M uHA&AjiJi  nalla  intersects  with  the  land  colored  white  in  the  map  directly 

Bdkrsb*  below  the  green,  a  line  mast  be  drawn  from  that  point,  as   near- 

SiMOH  ly  ^  jj^oy  \^Q  perpendicular,  to  the  coarse  of  the  Ganges  .until  it 

meets  the  river,  and  that  the  land  which  lies  to  the  right  of  that, 

Mvmnim    ^^^  ^  ^  ^^7}  ^  ^b®  south-east  of  it,  will  belong  to  the  defend- 
^""g     ants,  and  that  the  land  which  lies   to  the  nSorth-west  of  it  will 
be  the  only  land  which  the  plaintiff  is  entitled  to  recover  ia  this 
suit. 

With  reference  to  the  second  suit,  their  Lordships  think  that 
the  point  on  which  the  High  Court  decided  that  suit  does  not 
arise,  because  they  say  that  the  plaintiff  has  not  recovered  the 
whole  of  the  lands  which  he  might  have  recovered  in  the  first 
Buit.     Now»  they  arrived  at  that  conclusion  from  this  considera- 
tion :  the  plaintiff,  in  his  plaint  in  the  first  suiti  specified  the 
bonndaries  of  the  lands  which  he  sought  to  recover,  and  he  most 
clearly  specified  the  boundaries  towards   the  Ganges  as   beings 
the   river   Ganges  itself ;  and    there  can  be  no  doubt  that  he 
sought  to  recover  the  whole  of  the  land  which  he  said  he  was 
entitled  to  up  to  the  Ganges,  but  he  stated  also  the  number  of 
bigas  that  there  were  in  his  plaint,  according  to  his  measure- 
ment, as  2,967.    When  the  Ameen  of  the  Court  came  to  measure 
it,  he  found  that  there  were  more  bigas  than  the  plaintiff  had 
estimated,  and  therefore  the  High  Court  came  to  the  conclosiou 
that  he   had  only  recovered    the   2,967  bigas.     They  did  not 
alter   the   judgment    of   the   lower  Court   at   all,  but  simply 
f^ffirmed  the  judgment  with  costs.    The  High  Court  then  comes 
to  the    conclusion    that,    having    recovered   only    that   quan. 
tity,  |he   had   failed   to  recover  the  excess,  which  is  therefore 
not  his,  and    that  the  subsequent  accretion   is  to  that  excess* 
It  is  not  easy  to  see,  if  he  was  not  to  recover  the   whole  of 
the   land    between  the   boundaries    which  he  had  stated  in 
his  plaint,  what    [portion    of    the    land    stated    within    those 
boundaries  he  was  not  to  recover ;  and  it  is  not  very   easy 
to  see  why  that  [portion  has  been  taken  from  the  land  next  the 

(1)  Ante,  facing  p.  150. 
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river  ratiier    than   from    My    other  portion.    But  their  Lord*        ^^^^ 
ships  are  of  opinioa  that  that  /  is    r'eally  a  miaooaoeptiod  of  the    Fahai.w4n 
trae  legal    effect    of  the    dercee  of   the    Coart  belovf.    That  |^.^ 

decree  is  this :— "  That  a  decree  be    given  to  the  plaintiff,  that  Mahabajak 
the    pbdatiS  obtain    possession    of    2,967   bigas    10    katasof     bukhsh 
dispated  land  znentioned    in    the   plaint,    and   in  the  map  of   j^^^^i^, 
the  Ooart    Ameen,  according   to  the  boundaries  given  in  the       — 
plaint^''    Well,    now,    the  judgment    is^  that    he  is  to  recover    Huhissur  . 
it  according  to  the    boundaries    given  in  the  plaint.    It  is  tru^     Bukhith 
it  goes   an   to    specify    the    quantities,    but    it  turns  out  that  Bahadock 
iho^  quantities    are   uot   strictly  accurate.     Then  the  questioQ   ifB^HBuur 
is  which  is  he  to   reooyer,    the    quantities,  or  according  to  the     6u«oii 
boundaries  given   in    the    plaint  ?  Their  'Lordships  think  that 
it  most  be  interpreted  as  if   it  were  a  conveyance  of  land  stating 
the  boundarieci,  and  then  saying  that  it  contains  so  many  acres  ; 
of  OQunie.  the  real  conveyance   would  be  of  the  land  within  the 
boundaries,  and  it  would  be  a    mere    false  description  that  there 
was  some  slight  mistake  in  the  quantities.  Their  Lordships  thiak 
that  that  principle    ought   to    be    applied  to  this  case,  because 
they  find  among  the  rules  which  prevail  in  the  Courts  in  India, 
it  is  stated :— ''  Where  the  boundaries  of  the  property  in  suit  are 
required  by  the  Oade  to    be   specified,    they  ought  to  be  stated 
with  as  much  precision  as    possible,    a  map  being,  if  necessary, 
annexed  to  the  plaint,  or  some    map   which  has  the  character  of 
a  public  document  being  referred    to ;  but  if  the  boundaries  be 
Bet  forth,  the  land  may  be  decreed    to  the  plaintiff,  even  though 
the  quantity  be  somewhat  more  than  that  stated  in  the  plaint"  (1 ). 
Kow^  that  is  the  very  thing  that   happened  here.     The  quantity 
was  somewhat    more    than    that  stated  in  the  plaint ;  but  their 
Lordships   think   that  the   true    construction  of  the  decree  in 
the  first   suit  was,    that    it  was   a    judgment  for    all  the  land 
contained    within    the    boundaries    stated  in  the  plaint.    That 
being  so,    the  ground    on   which  the   High  Court  rielied  in  the 
second  suit,  namely  that    there   was    a  splitting  of  the  suit*  did 
not  arise  at  all,  because  he  has  recovered  in  the  first  suit  ^U  the 
land  which  he  could  recover.  In  the  result,  as  arrived  at  by  their 
Lordships,  he  has  not  in  fact    rec9vered   anything  like  what  he 

(1)  See  Macpherscm's  Civil  Procedurs,  3rd  ed.^  p  147 1  5(/h  ed.,  p.  79. 
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has  claimed.  At  any  rate  that  point  does  notarise^  becanse  it 
was  not  correct  to  say  that  it  was  not  necsssary  to  bring  a  second 
suit.  There  was  a  continual  fresh  accretion  going  on  daring  the 
two  years  which  elapsed  between  the  time  when  the  first  suit 
was  commenced  and  when  the  second  was  brought.  It  appears 
to  their  Lordships  that  the  second  suit  is  substantially  brought 
for  that  newly  accreted  Iand«  and  the  decision  in  the  second  suit 
ought  pimply  to  follow  the  decision  of  the  first.  To  avoid  any 
possible  misconception^  their  Lordships  have  had  the  line  drawn 
on  one  of  the  copies  of  the  Ameen's  map  which  is  to  be  annexed 
to  their  report^  and  so  much  of  the  land  claimed  in  the  second 
suit  as  lies  to  the  north-west  of  the  line  which  has  been  already 
specified^  thier  Lordships  think  the  plaintiff  is  entitled  to 
recover  in  the  second  suit. 

There  will,  of  course,  be  some  farther  question  about  the 
mesne  profits ;  and  it  appears  that  the  cases  must  go  back  to  the 
Court  below,  for  the  purpose,  first  of  all,  of  fixing  the  bounda- 
ries as  described  in  the  line  which  has  been  specfiied  ;  and  uex^, 

of  finding  out  what  are  the  real  mesne  profits  according  to 
these  boundaries.  There  is  no  information  before  their  Lord- 
ships by  which  it  is  f  ossible  that  they  could  specify  what  those 
mesne  profits  should  be. 

As  to  the  costs,  their  Lordships  are  of  opinion  that,  as  respects 
the  costs  in  the  first  Court,  they  should  be  given  according  to 
what  is  the  ordinary  practice^f  the  Courts  in  India  as  to  giving 
costs  in  cases  where  a  plaintiflT  recovers  a  portion  only  of  the 
land  which  he  claims,  and  there  is  a  successful  defence  as  re- 
spects the  other  portion.  Their  Lordships  are  further  of  opinion 
that,  under  all  the  circumstances,  there  should  be  no  costs  at  all 
to  either  party,  either  of  the  appeals  to  the  High  Court,  or  of 
the  appeals  that  have  been  brought  to  the  Qaeen. 

Their  Lordships  will,  therefore,  recommand  to  Her  Majesty 
that  an  order  be  drawn  up  in  accordance  with  these  terms. 

Their  Lordships'  recommendation  to  Her  Majesty  on  these 
appeals  will  be  that  she  would  allow  boch  appeals^  and  declare 
that  the  plaintiff  in  the  suits  (the  Maharajah)  is  entitled  to  so 
much  of  the  accreted  land  as  lies  on  the  north-west  of  the  fine 
drawn  on  the  map  annexed  to  this  report,  and  that  the  defend- 
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ants  are  entitled  to  so  macli  of  the  accreted  land  as  lies    on       ^71 

the   south-east   of   that   line ;   and  that  She  should  remit  the  Pahalwar 

causes  to  the  High  Courts  with  a  direction  to  put  the  parties        ^^f° 

in  possession,  and  to  settle  the  amount  of  wasilat  payable  and  Hahabajah 

receivable  by  eithetr^  in  conformity  with  the  above  declaration.  Bokbsh 

And  declare    further,  that  the  costs   of  both   the  suits  in  the  „  ^^^^b, 

'  Bahadoob. 


Zilla  Court  should  be  paid  and  received  by  the  parties  accord- 
ing to  the  practice  of  the  High   Court,  in  the  proportion  which  ^f^^g^ 
ihe  amount  recovered  by   the   plaintiff   bears   to  the   amount      Bukhsh 
claimed  by  him,  and  that  each  party  should  bear  his  own  costs     bahadoor 
in  the  High  Court ;  credit  to  be  given  for  any  costs  which  haVe         ^' 
been  already  paid ;  and  that  there  should  be  no  costs  of  either      Suqh. 
appeal. . 

Order  accordingly. 

.  Agent  for  appellant  in  the  Grat  appeal  and  respondent  in  the 
second  appeal :  Mr.  Wilson* 

Agents  for  respondent  in  the  first  appeal  and  appellant  in  the 
second  appeal :  Messrs.  Burton,  Teates,  and  HarL 


[APPELLATE  CIVIL.] 


Before  Mr,  Juatiae  Marhhy  and  Mr-  Justice  Awislie,,^ 

In  the  matter  op  the  Petition  op  S.  J.  LESLIE.*  jg*2 

My  12. 
SuU  for  hayid — Act  Vtltof  1859,  b,  b^JurUdktion  -Mortgage^Form       ■  ■  ■  ■ 

of  Decree. 

A  suit  brought  npon  a  mortgogo  praying  for  a  decree  for  the  amount  dne  there*      See  also 
tinder,  and  that  in  default  of  payment  the  land  mortgaged  may  be  sold,  is  a  suit  ^^  B.L«R.d26* 
for  land  within  the  meaning  of  8.  6  of  Act  VIII  of  1869,  and  is  rightly    hrottght   ^  B'^-^'  6^- 
in  the  Court  of  the  distriot  within  which  the  land  is  situate. 

Br^a  deed  dated  the  ISth  September  1869,  S.  J,  Leslie^ 
in  consideration  of  Bs  25,000,  conveyed  to  the  land  Mort* 
gage  Bank  of  India  a  house  called  '^  Fairy  Hall  ^'  in  Dam- 
Dntn,  in  the  24-Pergannas,  by  way  of  mortgage,    and    there* 

*  Motion  on  JIuh  NUi,  No.  348  of  1872. 


t 
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^872       by   covenanted  to  repay  the   said  sum   of  Bs.    25,000,  with 
iMTRB       interest  tbereon,  at  the  rate  of  12  per  cent,    per  annam,  and 

thi^'^tIon  *^^  ^  P*y  *^'  ^^^  *^  charges  ;  and,  in  default  of  sadh  pay- 
or B.J.LxaLiK.  znent,  he  anthorized  the  Land  Mortf^age  Bank  to  sell  the  mort* 
gaged  premises,  and  to  apply  the  proceeds  of  sale  towards  pay- 
ment of  the  principal,  interest,  and  costs.  By  another  deed  o£ 
mortgage  dated  the  8rd  February  1871,  Leslie  conveyed  the 'said 
house  to  one  H.  Dear,  of  Monghyr,  to  secure  repayment  of  » 
sum  of  Bs.  2,000  and  interest. 

The  present  suit  was  instituted  in  the  Oourt  of  the  Subordinate 
Judge  of  24-Pergunnaa,  by  the  Land  Hortgage  Bank  of  India, 
described  as  of  3,  Mangoe  Lane,  Calcutta,  against  S.  J.  Leslie^ 
described  as  of  Calcutta,  attomey-at4aw,  and  H.  Bear  of 
Monghyr,  to  recover  from  Leslie  the  amount  due  under  the 
mortgage,  and  the  Revenue  which  the  bank  had  had  to  pay  to 
Government  for  the  mortgaged  premises,  and  the  plaint  prayed 
{inter  alia)  that  a  decree  might  be  made  for  the  payment  by 
Leslie  to  the  plaintiffs  of  the  sum  df  Rs.  29,070-5-6,  with 
interest  and  costs  of  suit  ;  that,  in  default  of  such  payment  by  a 
time  to  befised  by  the  Court,  the  property  mortgaged  might  be 
sold  by  the  Court  to  the  highest  bidder,  and  that  at  such  sale  th^ 
plaintiffs  might  be  at  liberty  to  bid  for  the  property  ;  that  the 
amount  to  be  realissed  by  such  sate  might  be  applied  in  payment 
of  the  an^onnt  to  be  decreed  to  the  phuntiflh,  and  that  if  the 
plaintiffs  became  the  purchasers,  might  be  set  off  against  the  said 
decree ;  that  the  plaintiflfs  might  be  at  liberty  to  execute  the 
decree  against  Leslie  or  his  property  for  any  balanoe  that  might 
remain  owing ;  that,in  case  the  property  be  sold,aII  proper  parties 
mi^t  be  ordered  to  concur  in  the  conveyance  to  the  purchaser  ; 
that  a  Receiver  should  be  appointed  to  manage  the  property ; 
and  that)  if  necessary,  an  aocount  should  be  taken. 

The  defendant  Leslie  did  not  appear,  and  the  Judge  passed 
a  decree  ex  parte  against  him,  declaring  that  the  plaintiffs 
were  entitled  to  recover  from  him  the  principal  sum  with  interest 
together  with  their  costs  in  tiiis  suit  ;  and  that  upon  payment 
within  two  months  into  Court  of  the  amount  of  principal  and 
interest  and  costs,  the  plaintiffs  should  re-convey  the  mortflraged 

premises^  and  in  default  thereof  the  mortgaged  premises  should 
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be  pat  up  for'sale ;  and  tha,t,  in  the  event  of  the  proceeds  of  sate  ^}^ 
being  less  than    the  total  amount  of  principal  and   interest  and       jnrnn 
costs,  the  plaintiffs    should  be   at  libfirty  to    execute  the  decree  Jl^^^^  ^' 
*    ligainst  the   defendant  Leslie  or  his    property  for    the  '  balance  wBJJMum. 
which  might  remain  dne. 

The  defendant  Leslie  applied  to  the  Judge  undersells 
of  Aot  YIII  oE  1839,  to  set  aside  the  decr^  passed  by  him,  on 
the  ground  that  he  was  a  resident  of  Berhampore,  a  place  abonli 
120  miles  from  Calcutta ;  that  he  had  not  sufficient  time  from 
(he  date  of  service  of  summons  to  the  date  of  hearing  for  pre* 
paring  his  defence.  On  the  12th  October  1871,  the  Judge' rejected 
the  application.  The  defendant  Leslie    then  applied   to  the  High  ^ 

Court,  under  s*  15 .  of  24  &  25  Vict.,  c.  104,  to  set  aside  the 
docu'eeof  the  Judge  on  the  ground  that  it  had  been  made 
without  jurisdiction.  This  application  was  rejkted  by  a  Diti*' 
aion  Bench  (Qlover  andMitter,  J. J.),  who  held  that,  under 
8.  1«19,  Act  VIII  of  1859,  Leslie  was  entitled  to  prefer  an 
appeal  4o  the  High  Court  from  the  order  passed  by  the  Judge 
rejecliing  the  application  for  re-hearing.  Leslie  thereupou 
preferred  such  appeal,  but  it  was  dismissed  by  the  High 
Court  (L.S.  Jackson  and  Mitter,  J.J.),  on  the  ground  that 
tbft  defendant  had  failed  to  appear  after  due  service  of  s  ntn^ 
mona  upon  him ;  and  the  learned  Judges  stated  that>  if  there 
was  any  defect  in  the  jurisdiction  which  ought  to  have  the 
effect  of  nullifying  the  proceedings  of  the  Court  below,  that 
defect  should  be  brought  before  the  Caurt  in  the  proper 
way* 

Mr.  Branson  for  Leslie  moved  the  High  Court  (L.  S.  Jackson 
and  Markby,  JJ.),  for  and  obtained  a  rule  calling  upen 
tbe  Land  Mortgage  Bank  of  India  J'  to  show  cause  why  the  decree 
of  the  Judge  of  the  24-Pergunna3,  dated  the  10th  October  1871, 
•hooid  not  be  set  aside  ripon  the^ground  that  the  decree  Waa  . 
made  without  jurisdiction/' 

The  rule  came  on  for  hearing  before  Markby   and  Ainslie,  JJ* 

"Shib  AAwKote-G&nerai  (  offg.)  for  the  land  Mortgage  Bank,  in 
showing  cause,  contended  that  the  dismissal  of  the  appeal  fromth® 
order  rejecting  the  application  of  re-hearing  under  s.  119,  Act 
Vlll  of  1859,  was  final  between  the  parties.  Ej:  parte  decrees  can 
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1872     ,  cmly  be  Bet  aaide   under  8*119,  Act  VIII  of   1859».Midnofeb7 
QifBi      .an  application  by  way   of  motion. ander   24  &  25    Vict,,  db  104, 
MATTSB  ov    g^  ]^5^  On  appeal  the  decree   of  the  Jadffe    was  held  to  be  yalid» 
Of  aJjijuLiE.  The  Court  which  tried  the  case  mast  be ''considered  to  have  tried 
the  question   of  jurisdiction — In  re  Foy  (1).    The  defendant  had 
been  duly  summoned,  and    without    just  c^nse  failed  to  appear^ 
therefoire  the   decree  was  final.    If  the    suit  had    been  brought 
in   Calcutta,    there  would   have  been  an    objection  taken    to 
the  jurisdiction,     as  the     property      to  be     sold     was  in  the 
24*Pergunnas.  The  suit  was     one  for    sale    in    the     ordinary 
•-•form.    The      question      turned    upon    the  wording  of      s.  5; 
/  ActVIilof    1859    (2).    The  word**  for"    could    not  be  con- 

strued merely  in  the  sense  ''  for  possession  of/'  but  also 
xneant  ''in  respect  of ''  land.  A  suit  for  redemption  hes  been 
lield  to  be  a  soiflor  land — Sreemutty  Lalnumey  Dfi98ee  v.  Judo^^ 
nauth  Shato  (3).  Suits  for  foreclosure  have  been  considered  as 
fluits  for  land — BeebeeJaun  v.  Meerz  a  Mahomed  Hadee  (4)  and 
Blaqmere  y.  Aamdhone  Does  (5).  It  was  doubtful  whether  an 
order  for  sale  of  land  situate  in  the  Mofussil  could  be  made  by  the 
High  Court  in  its  origmal  jurisdiction — DenmMuth  RueldvU  ▼• 
Mutiy  Lai  Paul  (d).  In  cases  of  doubtful  jurisdictioD,  objection 
inust'  be  taken  in  time— fiogfram  v.  Moeea  (7).  This  suit  being  for 
Slide  of  mortgaged  property,  it  was  rightly  brought  in  the  Court 
within  whosejarisdiction  the  property  was  situate — Rtorys'Con- 
flict  of  laws,  s.  538.  The  decree  of  any  other  Court  would  not 
bind  the  property — ^Story's  Conflict  of  Laws*  s.  548.  No  BXiii  for  , 
land  in  Calcutta  could  have  been  brought  in  any  CivilCoart 
in  the  Mofussil — Reg.  Illof  1793,  s.  17.  So  mach  of  ^that 
section  as  prevented  the  Dewanny  Adaiflgt  of  the  Ztlla  of  the 
24-Pergunnas  from  entertainiag  a  suit,  against  a  person  who 

(1)  1  T&j.  &  Bel],  2ie.  *     perty  shall,  be  Bituate  within  the  limHe 

(2)  "  Subject   to   each  pecuniary    or    to  whioh  their  respeotilre    juiiBdicUoo 
oi\n6T  limitationi  as  are  or  BhaU    be  pi)»>    may  extend." 

|(^ibed  by  any  law  for  the  time  being  in        (3)  1 1.  J.,  N«^.,  319. 
force  the  Civil  Courts  of  each  ferade  sfc^Ii        (i)  Id.,  40. 

«  •  - 

receivei  try,  and  determine  all  sufts  hisre-  \S)  Bourke^s  Rep.,  319. 

by  declared  cognizable  by  those  Conrts,  (6)  1  Hyde's  Rep.,  ISB. 

if,  in  the  case  of   suits  for  laud  of  ether  (7)  Id^,  284, 
mmoveabie  property,  such  land  oi*  pro* 
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night  become  a  resident   within  the  limits   of  the    town   of       X872 
CSaloatta  affcer  the  suit  might  be  commenced^  has  been  repealed      inths 

by  Act  XXII  of  1843,   but  no  more.     Nor  could  suits  for  land    >*^™»  of 

THE  PsriTioir 

in  the  Hofassil  against  a  person  subject  to  the  jurisdiction  oiotSXUtaUB, 
this  Court  be  brouf^ht  in  the  High  Court. 

The  question  of  jurisdiction  cannot  be  raised  after  the  order 
of  Glover  and  Mitter,  JJ* 

Mr.  Bransm  (in   support   of  the  rule). — ^The   suit  was  for 
reeorety  of  money.    The  decree  was  in  the  first  part  fw  money, 
and  in  the  latter  part  relief  was  granted  against  BesKe  person- 
ally.   S.  5,  Act  YIII  of  1859,  relates  to  stiits  lor  poasessidb    , 
of  land.    There  is  a  difference  in  the  wording  of  a.  5^  Act  Ylij 
of  1859,  and  tbe   wording  of  pi.  12,  s.   U  Act  XIV  of  1859. 
The  words  in  the  latter  are  ''  recovery   of  imfoo^ireable.  pn>pei;|y^ 
or  of  any  interest     in  immoveable  property."  '  Under    s.  5j,  A6^ 
VIII  of   1859,  neither  a   suit   for  foreclosure/  nor  a  suit  for 
liedemption,  is    a  suit   ''  for''   land,    though  the  decisions  are 
the   other    way.    The  decree  in  a  suit  for  land  ^an  be  exe^ 
cuted  only  under  ss.  190,  199,  223,  and  224,  Act  VIII  of  1959 
^one  of  these  sections  applies  to  the  decree  made  in  thi&  suit* 
The  suit  was  for  recovery  of  money  by  enforcing  a  contract  * 
and  if  the  money  was  not  paid,  then  for  sale  of  the  land.    It 
was  not    for  recovery  of  possession  if  the. money  was  not.paid* 
fHie  defendant     was   described    in    the   plaivt  as  of  Galcatia* 
therefore  on  the  face  ef  the  plaint  the  question  of  jurisdiction 
arose.     [MidiOT,  J.-— Can  ^e  set  aside  a  decree  in  parti  pfkirt 
being  for  sale  of  land,  and  part  being  a  personal  decree  ?]•    It 
vras  so  set  aside  in  Mannu  Lai  v.  *Pegne  (1)   for  want  of  juris- 

<l)B^or«Mr  Justice  L^  Si  JackttmanS  *    Buboo  i>^6emZro  Norayan.BM^fOrihe 
Mr,  Justice  Mitter.  appeUants. 

The  ISih  Ifbvember  1868.  Mr,  C  Gregory  and  Baboo  Ashuio^       L  C^K: 

Chatteriee  for  the  respondents.  1  Cal  16& 

MANNU  LAL  (Plaiwww)  V.  Mb.  T.  W. 


^ 


PSGinr  AND  OTUBRS  (DEFSiNDAMTs).*       Jackson,   J.  -  THe  Courts  below  B%ve 

*  Special  Appeal,  No.  1^11  of  1868,  from  adeoree  of  iheOffiinatiiig  Jndge  of  BataUb 
fbfted  18tli  December  18S7,affihning  a  decree  of  theFrincSpal^dderAmaeii-ot 
that  district,  dated-  the  JL3ih  February  J,m,  - ' 
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1872       dictiop.    The  decree  in  the  case  was  passed  wholly  without 

fRTBjB       jarisdictioD.     Eren   if  the  decree  was  partially    good^  the  part 

THiTpKTmoH  ^^'^^  rendered  Leslie  personally    liable  was  wholly  withottt 

w\8J.LMSLut.  jurisdiction.     (I^ie  Advoeate-OmeraL — We  are  not  called  on  by 

the  rule  to  argue  tl\^t  point.)     The  application  was  made  on  tbe 

antborify  of  Mahnu  Loll  v.  Pegue  (1 ).     The  drawing  up  of  the 

rule  was  with  the  officers  of  the  Courts  (The  Advoeate-OeneraJ.^^ 

I  came  to  show  cause  against  the  rule  as  drawn  up.)  As  to  the  qnes' 

tion  of  jurisdiction  of  this  Court,  see  Oreesh  Chunder  Lahooree  v. 

KoBkm'Wiree   Oabee  [2),  SJwwdaminee  Dossee   v.   Manfck   -Ram 

Chowdhry  (S),  Maharaja  Dhiraj  Mahtab   Chund  Bahadur  ▼. 

Shagar  Kundu  (4),   In  re  Srimati  Nassir  Jan  (5),  and  In  re 

Dwrga  Charon  Sirhar  (6).     Even  if  the  decree  can  be  upheld  so 

far  as  it  related  to  the  sale  of  the  mortgaged  premises^  it  cannot 

Aie  iipheld  so  far  as  it  is  a  personal  decree  against  Leslie. 

The  Advocate-Generat  in  reply  contended  that  tbo  mle 
was  as  against  the  whole  decree.  A  part  of  the  decree  could 
not  be  set  aside  under  this  rule. 

The  judgment  of  the  Court  was  delivered  by* 

Makkbj,  J.  (after  stating  tliq;  rule  and  the  plaint^  continued) 

lieli  thftt  the  suit  waa  biired  by  limit-  relates  to  the  sale  5f  the  mortg^aged  pro- 
atioo.    It  was   a  suit  for    a    sua    of  pertj  is  really  a  suit  to  enforoo  aa  inter* 
noney  to  be  vecoTOre^by  tbe  saJb  of  the  est  id  imniOTeabl^propertybfiiig  a  chaige 
propertgr  pledged.  Tbe  date  of  the  bond  created  to  that  property  by  the  bind  i»p 
was  the  11th  June  186i»  and  the  money  suiti  and  that  it  oomes  within  the  pro- 
was  payable,  prineipal  and  interest,  with-  yisions  of  cl.  12,  s.   I^  ibct  'XIV  of  1S69 
in  two  years  from  that  db.te.  In.  thfis  snit^  and  not  within  those  of  cl,  19. 
whichwa«oottmencedinDeceiaberl^>6^  l*he  decimn  of  tbe  lower  Appellaite 
the  plaintiff  asltod  both  for  a  decree  to  Cottrt  is  s^t  ^id^,  and  this  case  will  be 
be  enforced  against  tbe  person  of  the  remanded  m  order  that  a  deoision  mey 
borrower,  and  also  for  e  decision  that  be  come  to  on  the  remaining  iesnee ;  but 
tho<property  pledged  shoold  be  soM  nne  of  course,  t^e  plaintiflTs  suit,  in  so  far  as 
der  the  terms  of  tbe  bond.The  lowerCbnrt  he  soaght  fer  a  decree  against  the  bor« 
was  of  opinion  that  a  sait  ought  ta  haye  rower  personally, was  properly  diemiBsed. 
been  brought  onder  cMO^s,  1  of  ActXl  V  { i^Ante,  p.  175. 
f^f  ia69.    It  has  been  held  in  a  simUar  (2)  S  W.  R.  26. 
case  )>y  a  Full.  Bench  of  this  Court-»  (3)  9  W.  B.,  386. 
Smvim  M9»9ein  ▼.  Sl^hatadtih   €hkun  (4)  6  B.  L.  k,  App^  St. 
Mahm^  (a)-^t  a  snit  in  so  fa^i  ^  (&)  7  B.  L.  R:,  14i. 

{a)  9,  W.  ?v  ^^^-  16\2  B,  U  B-i  A-  C ,» l^S. 
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r— The  mortgage-deed  ia  not  before    as,   but  U  le  stated  to  have       1^73 
been   a   conveyanoe   by    way  of   mortgage,  and  waa  made  ia      in  the 
CSajleatta  between    Europeans;    its    i^a^,    therefore,    probably  in  ^^^^J^ 
fcbe  ordinary  £ingli9b  form.     It  contained  a  power  of  sale,  and  a  ofSJ.Lislib. 
covenant  for  repayment  of  th«  money. 

It  is  said  that  this  was  not  a  snit  cognizable  by  the  Judge  of 
tbp  24rPerganna3,  because  it  was  not  a  snit  for  land.  It 
^as  aoBt9n4ed  that  it  was  a  snit  upon  a  cavse  of  aotton  which 
arose  in  Calcutta,  where  the  defendant  was  described  as 
dwidUing.  There  was  some  doubt  whether  the  defendant  in 
iacttfaea  resided  in  Calcutta,  or  elsewhere,  but  it  was  adniitted 
that  the  d^ndant    was    not    dwelling,    or  personally  working  ^ 

toy  gain  in  the  district  of  the  24^P6rgannafl  when  the  snit  was 
brought :  the  ^alntiSs  howerer  ooiite«ided  that  the  Judge  of 
the  24*Pergnnnas  had  jurisdiction,  inasmuch  as  this  nias 
substantially  a  suit /or  land. 

I  think  that  the  plaint,  90  far  as  it  asks  *  for  a  sale  o^  ' 
the  mortgaged  property  in  satisfaction'  of  the  mortgaged 
40bt,isa^'  suit  for  land''  within  the  meaning  of  s.  15  of 
the  Code  of  Civil  Proc0dure  which  regulates  the  jurisdiction  in 
this  ease*  Mr.  Branson  contended  that  these  words  should  be 
read  as  signifying  those  suits  alone  in  which  the  land  itself  is 
sought  directly  to  be  recovered.  It  was  admitted  that  a 
much  wider  con3truction  had  been  put  by  Macpherson,  J.,  upon 
tl^e  similar  words  of  the  Charter  of  the  High  Court ;  that 
learned  Judge  holdipg  that  a  suit  for  foreclosure  by  the  mort- 
gagee was  as  such  a  suit  for  land,  in  Bibee  Jaun  v.  Meerza 
Mcihommed  Hades  (1),  and  that  a  suit  for  redemption  was  so 
also,  iir  Sreemutttf  Lalmoney  Dossee  v.  Juddoonauth  Shaw  (2),  but 
it  was  contended^tnat  these  decisions  were  not  correct.  We  see 
no  reason  to  suppose  this.  They  have  never  been  questioned  aS 
far  as  we  are  aware.  On  the  contrary,  the  uniform  practice 
of  this  Court  on  its  Original  Side  has  been  in  accordance 
with  them.  They  are(  also  supported  by  the  4^8ion  in 
SvTwanBoaaeii^y.  Shahazadah  GokmtlLahomed  (3,)  where  it  was 
held  that  a  suit  brought  to  enforce  a  security  agaipst  land  was  a 

(1)  1 1.  J.,  V.  S.,  4$.  (3)  9  W.  Bv  170. 

(2)  #..319.  f 
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1872       suit  for  reeorery  of  an  interest    io  immoveable  property  within 

l„^,       the  meaning    of  el.  12  of  8.  1  of  Act  XIV  of  1869.    Upon  the 

MATTtR  or     anthority  of  these  decisionsi  I  hold   that  a  snit  for  land  inclades 

OF  VjXttui.  any  snit  in  whioh  a   decree  is  asked  for  operating  directly  npon 

the  land^  and  therefore  inclades  any  suit  brought  to  enforce   a 

aeonrity  npon  land. 

It  was  contended,  however,  that  this  was  a  snit  neit  her  for 
foreolotfnre  nor  redemption ,  nor  in  any  way  to  enforce  a  secnrity 
npoD  land,  bat  simply  for  money,  to  be  recovered  by  the  sale  of 
the  plaintiff's  property  throngh  an  attachment  and  sale  in  the 
usual  way.  This  however  is  not  so^  It  is  perfectly  well  estab- 
lished that  a  decree   in  a  snit  like  the  present    in    the  Mofnssil 

I 

Ogorts  enables  the  plaintiff  to  sell  the  mortgaged  property  as  it 
stood  at  the  time  of  the  mortgage,  and  cleaa  ot  all  snbseqneni 
iOiCambrances ;  and  that  soeh  a  sale  completely  bars  redemption ; 
whereas  a   snit  bnonght  simply    on  Che   proyision  to  repay    the 

loan  will  only  enable  the  plaintiff  to  sell  the  into  rest  which  the 
defendant  has  at  the  time  of  ezepiltion..  I  think  that  we  can^ 
not  npon  this  mle  enter  into  any  inqairy  as  to  the  origin  or 
validity  of  a  procedare  so  well  established. 

This  being  so,  I  hold  that  Hiis  is  a  sait  for  land  in  the  same 
sense  that  a  suit  for  foreclosure*  -or  redemption  on  the  Original 
Bide  has  been  held  to  be  a  suit  for  land. 

Lastly,  it   is  said  by  Mr.  Branson     that  the    decree  isi  at  any 
rate,    without  jarisdictioa,  so  far  as  it  directs  execution    to   be 
taken  out  against  the  ^property  of  the  defendant,    other  than  the 
mortgaged  property.    This  contention  is  to    some  extent   right* 
The   Judge  had    no  jarisdictioa    to  entertain   a  suit    upon  the 
covenant  to  repay.  This  has    no  connection  With  a  suit  for  land ; 
and  so  far  as  it    is^  cause  of  action^  it  did  not  arise,  within  the 
24-Pergunnas.    Before,  therefore^  proceeding    with  this  part  of 
the    suit,   the  leave  of  this   Govt  sho^d  have  been    obtained. 
•  But  then  there    is  this  difficulty    in    rectifying  the  error   npoa 
'  this  applioatiou.  The  Judge   of  the  24-Pergunma3   had    author- 
iljr  to  order"  the  mortgaged  property    to  be   sold ;  he  had    ai  sa 
fkuthority  to  find  what   sum  was  due  from  the  defendant    to  the 
plaintiff  upon  the  mortgaged  security  ;  he  had  also  authority  to- 
ord^r  the  defendant  to  pay  costs.    Now  we   have  not  the   actual 
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decree  before  us,  but  only  the  minutes  of  the  decree,  and  sop* ^^^ 

posing  the  decree  to  be  in  the  same  terms  b9  the  minutes,  -the     In  tiix 
lonly  part  of  the  decree  which*  relates  to  this  portion  of  the  ^^'jS^^oii 
suit  is  thas  which  directs  that,  '^in  the  event  of  the  said  purchase*  oi  SJ^Lulik. 
money  being  less  than  the  total  amount  and  principal,  interest, 
and  costs  hereby  declared  to  be  due  to  the  plaintiffs,  the  plaint- 
iffs shall  be  at  liberty  to  execute  the  decree 'against  the  defend- 
ant or  his  property  for  the  balance  which  may  remain  due.'' 
But  even  this  part  of  the  decree  is  pei*feclly  within  the  District 
Judge's  jurisdiction  so  far  as  relates  to  costs  ;  and  if  the  only 
balance  which  is  now  due  under  the  decree  is  for  costs,  or  if  the 
plaintiff  is  only  executing  the  decree  in  respect  of  costs,  the  execu- 
tion proceedings  which  are  now  being  carried  on,  and  which  the 
plaintiff  desires  to  get  rid  of,   are  perfectly  legal     And    we 
have  no  materials  for  separating  the  legal  frqm  the  illegal  ptirt 
'.of  this  portion  of  the  decree.    Iadeed«  this  result  is  not  at    all 

contemplated  either  by  the  petition  on  whidb  the  rule  is  founded, 
or  by  the  rule  itself,  which  both  pray  tha^  the  decree  may  be 
altogether  set  aside ;  and  that  is  the  only  point  the  Advocate* 
General  has  argued.  I  think,  thiprefore,  that  we  ought  not  to 
set. aside  any  part  of  this  deotHISy  and  that  the  rule  should  be 
discharged  with  costs. 

it  ule  discharged. 

Since  the  above  jnllgmeiif,  a  rale  baa  execute  the  decree  for  any  balance  tha( 

lieen  iwned  upon  the  application  ofLeelie,  might  remain  due  after   the  eale  of  the 

oalling  npoa  the  Land  HortgageBank  of  property  covered  by  the  mortgagetdeedg 

India  to  show'oanse  why  the  decree    of  and  why  the  proceedings  taken  in  ezeca* 

the  Conrt  of  the  Judge  of  24oPeigannas  tion  of  the  decree  in  the  Court   of   the 

made  on  the  16th  October  1871  ihonld  Judge  of  Moorihedabad  for  recovery  el 

■ot  be  set  aside  in  so  far  as   it  directs  such  balance  should  not  be  qnasbed.  • 
that  the  plaintiffs  shall  be  at   liberty  to 
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Bcfort  Sir  Richard  Couch,  l^^,  Chief  Jiutice,  and  Mr.  JusOoe  AinMlie. 

1872  GUBXJ  PRASAD  S AHTJ  (oUB  of  thb  DsFcifDiiitTfl)  v,  HITSSAHAT 

.■^liLlL-  BIND  A  BIBI AHD  lyrHBEs  (PwjBTim).* 

Qieil  Proeedure  Code  (da  VlIIoflWi^iyB.UO'-EMCiUUm^MiaehfnetU^ 
Sal^^lneumh  once  pmiding  AOachmefUr^Right  of  Fwrehaear  at  Sale  ai  f»- 
atance  of  second  aUae  ling  OredUor. 

The  porohaaer  of  the  rights  titla^  and  interest  of  a  }ndgiiisDt^6Vtor  in  oartaia 
immoYeable  property  at  an  aotion-iale,.whioh  took  place  at  the  instanee  of  a 
aecond  attaching  creditor,  waa  held  to  take.the  property  aubjeob  to  an  inonmbranoe' 
created  by  th?  jodgnent-debtor  pending  the  first,  bat  prio^  to  the  second,  attach- 
ment, although  the  ^t  attacking  credtCor  was   flnt  paid  oiit  of  the  pcoceeda  of 

thecals. 

Whether  the  sale  ought  not  to  have  been  under  the  first  attachment^  as  against 

which  the  inoambrance  would  have  been  void — Qumre, 

On  the  4th  Septeinber  1864>  the   right,  title,  and  interest  of 
Ajtawal   Sing^  in   Mann   Mohanpar   Pareo,  was  attached  in 
'"  exeention  o£  a  deoree  of  Gapinath  and   Ragbubans.    On   tho 

16th  Maruh  I86&,  which  date  faiifiHtoen  fixed  for  the  adjudiioation 
of  certain  objections  by  the  jndgment^debtor,  the  dedree^holder 
failing  to  appear,  the  execution  case  was  strnck  ofi  the  file,  but 
If  as  restored  on  the  1st  April  1865.  There  were  various  other 
|>roceediug8  in  execution  till  May  1866,  when  the  case  was 
again  struck  off  the  file  in  consequence  of  an  appeal  to  the 
Judge  of  Patna.  The  appeal  was  disposed  of  on  the  24th 
November  1867,  and  a  special  appeal  was  decided  by  the  High- 
Cburt  on  the  24th  April  1868.  On  the  31st  December  1868, 
Gapinath  again  applied  for  f xecntion  of  his  decree,  and  prayed 
that  the  amount  due  to  him  might  be  recovered  by  the  attach- 
ment and  sale  of  the  property  already  ttentioned.  On  the  25th 
February  1869,  the  pleader  for  Gapinath  was  ordered  to  pay  the 
talabana  fees. 

By  a  bond,  dated  13th  July  1866,   an    eight-^anna  share  of 


*  Regular  Appeal,  No.  273  of  1871,  from  a  deoree  of  the  Snbordiiuite  Judge  ol 
Ptttaa,  dated  the  12th  of  September  1871^ 
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Itaiita   Moliaiipar  Pareo   was  morlgagod  by    Ajrawal  Sing  to        'gS^g 
Binda  Bibi.    The    bond  was   specially    registered    nnder    Act  qvbu  Prabab- 
XX  o£  1866.    Binda  Bibi  preseutpd    a  petition  under  the  Act  to       ^*^^ 
recoveir  the  amoant  secnred  by    the  bond,  and  on  the  21  at    May    MussAKAt 
1868j  a  decree   was  passed  by  the  Sabordinate  Judge  of  Patna» 
whereby  it  was  ordered    that  the  defendants  Ajrawal  Sing    and 
Bamsarati  do  pay  to  Binda  Bibi  the    amount  due  to   h#r  from 
^'  his   person  and  the  property  pledged,  with  interest  at  one  per 
cent,  per  month  on  the    principal    from  the  date    of  suit  to  the 
date  of  payment.'^ 

On. the  26th  May  1868|  Ajrawal  Sing,  in  consideration  o£ 
Bs.  13,000|  executed  a  deed  of  by-bil-wafa  of  the  whole  16i  apnaa 
of  Mauza  Mohanpnr  Pareo  in  favor  of  Binda  Bibi.  On  the 
6th  February  1869,  Binda  Bibi,  in  execution  of  her  decree  of 
the  21st  May  1868,  caused  the  16  annas  ofMausa  Mqhanpfr 
Pareo  to  be  attached.  The  writ  of  attachment  was  tq  the  fol- 
lowing effect :— - 

**  CHaim  to  recover  decree-money  with  costs.  Parsuani^  to  this  day's 
Qfder  yon  are  direeted  to  attach  the  right,  title,  and  interest  of  the 
jadgment-debtors  in  the  undermentioned  property.       •       •       •        • 

"  The  nghtk   tUii^i  ttid  intefest  '4l  AJrawikl  Sing,  judgment-debtor,  in 
Mansft   Mohanpur    Fi^reo,   Pergonna  Monir,  the  propert;^    mortgaged 
by  the  bond.** 

On  ihe  8Qth  of  March  1869,  Binda  Bibi  presented  a  peti« 
tioQ  to  the  Oonrt  in  the  terms  following  :— 

*' Your  petitioner  pr^ys  that,  when  the  aaotion-sale  is  Md,  the  fact 
f>!  fts.  3,000  being  due  to  your  petitioner  under  the  conditional  sale, 
and  Ks.  683-2-6  on  account  of  the  decree  purchased  by  your  petitioner^ 
mad  the  fact  of  your  petitioner  bei  n  g  in  possession,  and  of  the  property 
being  nnd^r  attachmeat,  be  notified,  so  that  there  be  nodiffioufty  in 
recovering  the  mouey." 

Upon  that  an  order  was  made  that — 

'*  The  auction-sale  take  place  on  the  objections  of  the  obj^tors 
boing  notified,  and  this  case  be  struck  off  the  file;" 

Thi9   was  notified  at  the  time  of  the   sale  as  appeared    f  ro|n  a 

proceeding  of  the    Civil  Court  of   Patna  dated  the    15tb  Jane 

18(|9,  in  which  it  was  stated  that-- 

26 
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1872  '^  On  She  daie  ^ted,  the  abovementioaed  propeHy  WMptttMpfiorMl^ 

^  for  the     roooTeiy  of    Bs.   2,012.7-8»  on  tibe  condilioQal-  Bale  ognsider* 

vrVBD  Prasad 

g^Qu        atien-money  of    Ba.  13,000,  stated    in  the  deed  of  the  a6th   Magr    1868 

V.  in  favor  of  the  decree-bolder,  being  notified.'* 

^oTBtti.  ®^  ^^^  ^^^  ^^y  ^^^^'  ^'^^  property  was  sold  and  purcluwed 
by  Guru  Prasad  Saha  for  Bs.  3^725,  and  the  money  was  paid 
mto  Conrt. 

'Qapinath  applied    to  be  paid  out    of  the  proceeds  of    sale  in 

the  hands  of  the    Court,  and    was  opposed  by  Binda  Bibi.     The 

parties    to  the  proceedings  were   Bagfanbana    and    Gupinath, 

Bfnda  Bibi,    Bamsaran,    and  others^    heirs   of    Ajrawal    Sing. 

On  the  16th  AngDst  1870,  the  Subordinate  Judge  held  that  the 

xnere   striking    the  execution  case    off    the  file  by  th^   Court  oi 

its  own  motion,  without   notice    to  or  consent  of  the  parties,  did 

not  invalidate  an  attachment ;  and  that,  consequently,  the  attach* 

nftnt,  in   execution    of  the    decree  ofGkpinath,    rnl864,    was 

in  full  force  when  the    property   was    sold.     He  accordingly 

ordered  payment  of    the  proceeds  of  sale  to    Gapinath    in  satis^ 

•faction  of  his  decree  ;  and  if  any    balance  remained  aft^r  satis- 

faction  of    Gapinath's    decree,  the  same    to   be  paid  to  Btnda 

Bibi. 

Graru  Prasad  Sahn  was'put  in  possession  of  the  mausa. 

'Binda  Bibi  took  proceedings  ^nder    Regulation  XYII  of  1806 
for  foreclosure  of  her    mortgage    dated    26th    May  1868,  and 
oaitaed  a  notice  to  be  dertod  en  Ajrawal  Sing  and  Guru  Prasad. 
No    money   was  paidby  Ajrawal    Sing  or  by    Gum  Prasad  in 
satisfaction  of  the  mortgage. 

'Hence the  present  suit  by  Binda  Bibi   for  possession  of  Mauza 
M^hanpur  Pared  and  for  registry  of  her  name. 

-The  defendant  Guru  Prasad,  inliis  written   statement,  set  np 

^nter  dlia)  that  the    mortgage  of  26th  May  1868  was  void,  as  it 

'had  been  executed    pending   the    attaqjiment   of    the  property 

-by  Gapinath  ;  that  the    property  had    been  mortgaged   to   the 

plaintiff   uuder  the  bond  dated    13  th  July    1866,    and  was  sold 

under  a  decree  whereby    the    mortgaged  property  was  declared 

to  be  sold  in   satisfaction  of  the   debt,  and  as  the  property  was 

0old  under  the  attachment  of  the  plaintiff,    the  whole  property 

v^was^passed  by  the  sale,  and  notmerely  the  right,  title,  and  interest 
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of  A  jrawal  as  it  Btood  st  the  time  •  of  *  the  attachment ;  and  that       1872 
the  mortgage  was  conasive.  Gubu  iPrabId 

SlHU 

The  Subordinate  Judge  held  that  Grapinath's  application  Mubsajiat 
for  a  second  attachment  was  a  clear  abandonment  of  the  firsts  ^^^ 
and  that  no  attachment  had  been  taken  ont  by  him  till  March 
1869  ;  there  was^  therefore,  no  attachment  in  existence  at  the 
time  of  the  ezecntion  of  the  mortgage  of  1868.  6am  Prasad 
fiad  not  purchased  in  ezecntion  of  the  decree  of  6apinath> 
Imt  in  exeontion  of  the  decree  of  Binda  Bibi^  consequently 
lie  could  derive  no  title  from  Gapinath^  nor  any  benefit  from 
the  attachment  which  had  been  taken  out  by  him ;  the  mere 
payment  of  the  proceeds  of  sale  under  the  provisions  of 
8.  270»  Act  VIII  of  1859,  to  Gapinath,  did  not  convey  any 
right  to  Guru  Prasad  under  Gapinath's  attachment.  The 
mortgage  Was  not  eoUusive.  The  sale  was  not  of  the. mort- 
gaged property  under  the  bond  oflSth  July  1866,  the  decree 
which  declared  that  the  debt  might  be  realized  from  the 
mortgaged  premises  having  been  passed  without .  jurisdiction. 
JBesides,  as  the  mortgage-deed  of  13th  July  1866  purported  to 
oonvey  only  an  eight-anna  shsbre  of  the  property,,  and  as  the  sale 
was  of  the  whole  prc^erty,  the  mortgaged  premises  could,  not 
have  been  sold,  but  merely  the  right  and  interest  of  th»  judg- 
ment-debtor, and  consequently  Guru  Prasad  did  tiot  acquire  a 
higher  right  tiian  that  of  an  ordinary  purchaser.  He  acoorde 
ingly  passed  a  decree  in  favor  of  the  plaintiffs 


The  defendant  Guru  Prasad  appealed  to  the  High  Court. 

Bbboos  Srinath  Dew,  Makes  Chandra  Chowdhru  and  Qopal 
Chandra  Mookerjee  for  the  appellant. 

i 

Mr.  C  Oregory  and  Munshi  McAamadf  Yusajf  for  the  res- 
pondentb  '1 

'BtbooSrinathBas^  for  the- appellant,  contended  that  ihe  mort- 
gage of  1868,  executed  by  Ajrawal  Sing  to  Binda  Bibi/  was  void,^ 
as  it  had  been  executed  at  a  time  whea  the  property  was  nndec^ 
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^  attecliment— 8.  24flS,  Aet  VIII  of  186».    AnmiddM  Dda  r. 

OuBu  Paaaad  ^adajfiohan  Shaw  (1)  was  applicable^  as  the  amonnt  raised  }af 

^^f^       tbe  mortgage  did  not  go  towards  satisfaction  of  the  decree  of 

MuBSAVAT    the  attaching  creditor.    The  sale  took  plaoe  under  the  attach- 

ment  of  both  the  decree-holders,  although  it  wab  held  at  the 


instance  of  one  only.  The  mere  striking  off  of  the  execnfcion 
proceedings  did  not  operate  as  a  eessatioh  of  attaoknaent^-^Bayafc 
Muh6$h  Narain  8mg  r.  Kinhnannnd  Misr  (2).  The  money 
paid  by  Otum  Prasad  went  towards  satisfaMieii  of  Gapinathls 
decree.  Snpposing  the  sale  took  place  under  the  attachment  of 
Binda  Bibi  idone,  she  6aa  have  no  right  ta  peesiaBdic^,  as  the 
attachment  was  oader  a  decree  whereby  tbo  property  was  declar- 
ed to  be  sold  for  payment  of  the  debt.  The  porchaser  took  free 
from  all  snbgeqaent  incumbrances— FraJad  JftsMr  y»  JJdit 
Narayan  Sing  (5). 

Mr.  Gregcrg  contended  that  the  decree  of  Binda  Bibt* 
tinder  v^ich  the  property  was  eold^  did  not  confer  on  HbjB  pur- 
diaser  the  right  of  the  mortgagee  /  only  tbe  Hght^  title^  atid 
interest  of  the  decree-holder  had  been  advertiaed  for  aale  aad 
not  the  mortgaged  premises.  Th  e  de(H*ee  which  had  been  ob- 
tained by  Binda  Bibi  was,  so  far  as  it  affected  the  mortgaged 
premises,  passed  without  jurisdiction.  As  to  the  effeiet  of 
such  a  de<M*ee,  see  Remgofol  Lam  y.  Blaquiers  (4).  Notice 
of  the  existence  of  the  mortgage  was  given.  There  wta  no 
mttaehment  subsisting  at  the  time  ci  the  moHg^ge  ;  i%e  case 
had  been  struck  oR-^Khadem  Bassein  Khdn  n  Ktidee  B^n 
shad  Singh  (5)  and  Bahoo  Luchmeeput  v.  Bahoo  Lekraj  Boy  {6J. 
The  purchaser,  at  a  sale  in  execution  of  a  decree,  takes  only 
the  rij^ht,  title,  and  interest  of  the  judgment-debtor  at  the  time 
of  the  attachment;.  Therefore  the  defendant  took  the  property 
subject  to  the  mortgage  of  1868. 

Baboo  Sfinath  Das  in  reply. 

• 

Mr.  Oregory,  with  the  permission  of  the  Court,  referred  to 
Proaunno  Uoye  Dosses  y.  Wooma  Moye  Dossee  (7).    {GobCB^ 

(1)  3  B.  L.  R,,  F..  Bo  49 .  (5)  8  W.  R.»  4^. 

(2)^  Moo.  t  A..  324 :  see  p.  337  (6)  Wj.  415. 

{3)  1  B.  L.  B.,  A.  0.,  197.  (7)  14  W.  B;,  409. 
(4)  W.,  0.  0.,  36. 
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C  J,-*A  part    of  the   fa^  note  onglit   not  to    have  been 

tiiere],  &ubuPea8ai> 


judgment 


Cur,  aav.  w«.  V. 

MUSSAIIAT 
BiNDA  BiBI* 


Coucp,    C. J.  (after  stating  the  factor  and  observing  in  refer- 
ence to  the  decree  of  2l8t  May  1868—"  It  was  said  that  the 
Courts  in  a  snit  under  s.  55  o£  this  Act  (XX  of  1866),  had  not 
power  to  orderj  as  was  done  here,  that  the  money  should  be  paid 
out  of  the  property  whioh  was  mortgaged:  that  the  decree  could 
only  be  for  the  payment  of  money.    However^  the  decree  was  in 
thisformj   and  ap  objection   appears   to  have  been  made    to 
it''— proceededi  referring  to    the  order  of  ).6th  August  1870 ) : 
The  effect  of  .this  was^  that  although  the  sale  was  made  under 
the  attachment   in  the  suit  upon  the  mortgage    to    Binda  Bibi 
and  the.  mortgage  for  Rs«  13^000  was  prior  to  that»  and  wpuld 
not  be  void  as  against  itj  yet  the  application  of  the  ^proceeds  was 
xtrdered  as  if  the  sale  had  really  beoM  itode  under  the  attach- 
ment of  Baghubans  and  Gapi^ath^.    The  salei   sfcould     have 
been  under  their  attaphment  aa  agaii^st  whioh  the  aiortga|fa  fpr 
Jbu  13|006  was  voidi  and  the  sale  would  not  have  been  sabjeet 
to  it.    I  doubt  ^whether  the   proceeding  w^  a  proper  one,  but 
wehpi»yenot  to   determine  that.    The  present  defendant's  case 
is  this:*^he  s^ysj  it  is  true  I    parchased  under  am  attaohamen^ 
wbich  was  subsequent  te  the  mortgage  for  Bs;  13^000  \%  reqpMit 
''Of  w^^oh  Uie  plaintiff  brings  this  suitj^  but  the  moiiey.  whioh  was 
realised  from  n^  plwehase  was  a|>plied  in  satisfying  the  decree 
of  ^aghubiuis  apd  G^pinathj  i^nd  as  their  attaehiment  wm.  pre. 
vioqs  to  the  mortgage  for  Bs.  1 8^000^  Idahn  ta  have  the  benefit 
ofit^aad   to   have  the    mortgage  held  ^oid   aa  ttgl^inrt   nUd* 
Now  I  think  the  defendnat  is   not  entitled  to  that»    The  deci- 
sion of  this  Courts  which  has   been  confirmed  by  the  Judicial 
Committee  of  the  Privy   G  onnoil^  upon    the   construction    of 
8. 240  of  the  Civil  Procedure  Code,  are  that^'  null  and  void'' 
means  not  null  and  void  as  against  every  body»  but  nuQ  and 
void  as  against  the    attaching  creditor.    The  decision  does  not 
go  beyond  this,  that  it  shall  be  null  and  void  as  against  the 
attaching  creditor  and  persons  who  claim  onder  or  by  virtue  ot 
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^^^        bis  attachment^  persona  making  title  nnder  it.    Snoli  a  qnee- 


GuBi7  Pbaiad  tion^  as  the  preseat,  was  nob  before  the  Judicial  Committtee  or 
^^  before  this  Coart  in  that  case^  bat  the  principle  upon  which 
MusaAicAT  they  were  decided  would  not  entitle  the  present  defendant 
to  have  the  benefit  of  an  attachment  from  which  he  does  not 
derive  his  title.  It  is  trne  that  the  Court  has  ordered  that  the 
proceeds  of  tne  sale  should  be  paid  to  Gapinath|  but  that 
is  a  matter  subsequent  to  the  defendant's  purchase.  The  mere 
application  of  the  purchase-money  does  not  make  him  a  purchaser 
under  that  attachment.  Therefore,  as  regards  that  part  of  the 
case  I  think  the  defendant  is  wrong. 

Then  there  is  another  qneation  in  the  case  with  regard  to  th^e 
eight-anna  share  whi(?h  was  mortgaged  tcBinda  Bibi.  Now 
as  I  have  said^  the  decree  under  Act  X\  of  1866  authorized 
the  sale  of  the  mortgaged  property  to  satisfy  the  debta^  although 
wrongly^  and  the  property  was  sold.  Therefore  Binda  Bibi, 
the  plaintiff^  is  in  the  position  of  a  person  who  has,  by  the 
process  of  a  Court,  had  sold,  under  the  mortgage,  the  ei^ht- 
'  anna  share.  I  think  it  must  be  taken  that  she  caused  to  be 
sold  all  which  she  had  a  power  to  sell,  and  to  give  to  the 
purchaser  all  which  she  had  title  to.  This  would  give  to  the 
defendant  a  priority  over  the  subseq  ent  mortgpage  tor  the 
13,000  rupees  ;  and  itis  jast  and  equitable  that  he  should  have 
the  benefit  of  that,  and  that  the  present  plaintiff  should  not 
be  allowed^  as  it  were»  to  set  aside  her  own  act  in  getting  the 
property!  sold  under  the  mortgage,  and  set  up  a  subsequent 
mortgage  against  the  mortgage  to  her  of  the  eight  anna  Share. 

The  result  is,  that  the  defendant  is  entitled  to  retain  an 
aight-aana  share  ol  the  piK>perty^  but  that  the  plaintiff  wiH 
have  a  .deereeia«  prayed  for  in  respect  of  the  other  eight-anna 
share.    The  parties  will  bear  their  own  costs  in  both  Courts . 

Decree  modified^ 


imtmi 
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Befi^e  Mr.  Jtst eice  Markhtf  and  Mr,  JusHcb  AifuJ/U. 

PANOHANAN  B08B  km  akwhsr  (Dmbtoahtb)  v.  GUKUDAS  ROY      jl%%o. 

(PlAiirriw).*  -— 

JEi$vUw^Aet  VnX  iif  IS&9, 9. 377 -^uaiMdreiaonahU  Chm^forDday  i^ 

i&ing  Petition  ofBeoiew^  Qround  of  Boview. 

TTpoB  ffto  ippettl  of  tnra  of  tho  defenflaiitii  to  the  Privj  Gooneii}  the  Judgment  of 
tbs  High  Conft  wns  rQimM«  Another  defoiidMit>  wbose  ddbcoe  wsa  the  same  aa 
that  qE  the  ileftndiMrt  who  had  appealed,  applied  ^  the  High  Ckinrt  to  reriew  iin 
judgment  after  a  lapee  of  sereral  years  from  the  date  of  the  judgment  of  the  High 
Court)  but  within  three  months  from  the  date  on  whioh  he  beoamo  aware  of  the 
deeiaion  irf  thb  Mty  Gouneil.    the  applioaiion  was  refosed. 

MaUo  SaranOhoM  BcAadiDr  r.  TgHni  Ohtwan  Gho$e  (£)  doubted. 

This  was  a  suit  to  raoover  possession   o£  certain   properties 
mortgaged  to  the   plaintifiE  by   Amirtalal  Bose.     These  pro* 
perties  had  been  sold  in  execution  of  a  decree  against  Amirtalal 
Btid  porchaaed  by  sevel^  persons.    The  suit   was    brought 
against  aU  the  purchasers. 

The  Principal  Sudder  Ameen  of  Jossore  held  that  the  mort- 
gage was  coUasive,  and  dismissed  the  suit. 

On  appeal^  the  High  Court  [Loch  and  Sbton-Earb,  JJ.]^ 
on  the  5th  December  1864|  held  that  the  mortgage  was  genuine* 
They^  accordingly,  passed  a  decree  in  favor  of  the  plaintiff. 

XJmesh  Chandra  Roy,  one  of  the  defendants,  appealed  to  Her 
Majesty's  Privy  Council.  On  the  24th  November  1871,  the  Judi- 
cial Committee  of  the  Privy  Co  uncil  reversed  the  judgment  of 

f  •  ^ 

the  High  dourty   and  affirmed  the  judgment  of    the  Principal 

*         '  *  ■ 

Sudder  Ameen. 

Panchanan  Bose,  one  of  the  defeudauts,  applied  to  the  High 
Court  [SIarkby  and  Ainslib,  JJ.,  (2)]  for  a  review  of  judg- 
ment upon  the  following  grounds : 

I.    That  the  judgment  of  this  Hon 'ble  Court,  dated  the  5th. 
December  1864,  having  been  set  aside  by  her  Majesty's  Privy 

♦  /Lpplication  for  Review  of  Jadspment  pass  ed  by  Loch  and  Seton-Karr,  SS* 
in  Regular  Ippeal,  No.  271  of  1864,  on  the  5th  December' 1SS4. 

(l)3B.L.B.,A.O.,  287.  Kurr,  J \,  had  ceased  to  be  a  Judge  of 

(2)  Loch, J.,was  on  leave^nd  Seton-    the  High  Court, 
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Pamchanah  Umesh  Chandra  Boy,  and  the  deed    of  mort|arago  propounded 

fios*.     \jj  (j^e  pl«nti9  found  to  be  fraudnleot  and  eoUuuve^  your  Lord* 

QvBVDAsBof.  ships  should  reverse  the  judgment  by  which  the  decision  of  the 

Principal  Sadder  Ameeui  dated  the  85th  April  1864^  was  sefc 

aside* 

2.  That  as  your  petitionar's  plea  and  defienoe  to  the  smfe  was 
the  saaie  as  that  of  Baboo  Umesh  Chandra  Boy,  the  mere  £ac^ 
of  your  petitioner  not  having  appealed  to  Her  Majesty  in 
Council  on  account  of  the  valuation  of  his  share  of  the  pro- 
perty being  under  Bs.  lOjOOO  ought  iiot  to  prejudiise  hia 
rights. 

8.    That  your  petitioner  beoame  aware  oi  the  Privy  Oounoil 

ruling  some  time  in  May  last^  hence  the  delay  in  the  application. 

Baboo  DurgiHnohan  Dcts^  for  the  petitioneri  contended  that 

the  application  was  within  time^  the  dedaicm  of  the  Privy 
Council  liAving  come  to  the  knowledge  of  the  petitioner  only  in 
May  last-^filb^to  Sa^an  Okoeal  JBakadur  v«  Tarini  Oharan 
Oho8e(l)^  [AmsLiB>  J«— -The  application  is  after  such  a  lapsd 
of  time  that  the  property  may  have  changed  hands  upon  the 
faith  that  the  decree  of  the  High  Court  was  final.]  In  point 
of  fact  the  property  has  not  chaoged  ha.nds.  As  the  defence  of 
the  petitioner  was  the  same  as  that  of  Umesh  Chandra  Boy^  the 
petition  should  be  allowed. 

The  judgment  of  the  Court  was  delivered  by 

MABitBT,  J.-^This  is  an  application  under  s.  376  of  tho 
Civil  Procedure  Code>  for  admission  of  a  review  oE  a  judgment 
passed  in  the  year  1864  by  two  Judges  of  this  Courts  of  whpm 
one  is  no  longer  a  member  oi  the  Courts  and  the  other  ia  ab^enli 
in  England. 

S.  377  provides  that  ''  the  application  shall  be  made 
within  ninety  days  from  the  date  of  the  deoree»  unless  the 
party  preferring  the  same  shall  be  able  to  show  just  and 
reasonable  cause,  to  the  satisfaction  of  the  Court,  for  not  having 
preferred  such  application  within  the  limited  period/ - 

(1)3B.  L.&,AG.,287. 


yoL.  1X.1  Hiaa  coubt.  im 

Now  it  appears  ihaft  a  suit  was  brought  against   the  present       ^^'^^ 
applicant  and  four  other  def endants>    and  in  respect  of  twelve  or   Pinchanan 
thirteen  dfierent  properties  4  this  applicant  being    concerned  only        ^^^ 
with    onov    The  main  point  in    dispute  was  whether    a    certain  GusimAs  &ot 
deed^  under    which   the      plaintiff    claimed-— how    is  not    now 
material— ^was  fraudulent  and  collusive  ;    and  the  first  Court  dis*^ 
missed    the  plaintiff's    suit,    finding  the  deed   to   be    so.     On 
the   appeal  of  the  plaintiff^  in    which  all  the  defendants  were 
made  respondents^  this  Oourt  found  the  deed    genuine.    There^ 
upon  one   of   the  defendants,  appealed    to    the    Privy  Council 
the  present  applicant  and  the  other  defendants  not  joining  in  the 
appeal ;  and  the  Privy  Council  has  now  reversed  the  judgment 

of  this  Court,  and  has  affirmed  the  decree  of  the  fi]pst  Court  r 
and  the  result  of  the  appeal  to  the  Privy  Council  is  the  only 
gppound  laid  before  us  as  the  *'  just  and  reasonable  cause''  why 
the  application  was  not  made  within  ninety  days.  If  we  were 
to  grant  this  application^  and  were  ultimately  to  admit  the 
review,  we  should  have  to  re*hear  the  appeal  from  the  decision 
of  the  first  Court,  and  consider  whether  or  no  we  would  affirm 
it ;  and  obviously  the  object  of  this  application  is  that,  upon 
the  question  of  fact  on  which  the  decision  has  hitherto  turned, 
we  should  alter  the  decision  of  the  two  Judges  who  decreed 
the  appeal  in  1864,  by  deciding  in  conformity  with  the  decisiou 
of  the  Privy  Council.  Of*  course  this  present  application 
assumes,  and  therefore  we  assume  it  also,  that  the  decision  of 
the  Privy  Council,  which  we  have  not  seen,  does  not  apply  to  the 
present  applicant ;  and  this  Court  would  then  have  to  consider 
how  far  the  decree  of  the  Privy  Council,  upon  a  matter  of  fact 
between  other  parties,  was  conclusive  when  the  same  question  r 
of  fact  came  before  this  Court  in  another  case.  But  it  seems  to 
me  that  we  ought  not  to  put  this  Court  on  any  such  embarrass- 
ing enquiry.  I  do  not  consider  that  any  *' just  and  reasonable 
cause"  for  the  delay  has  been  shown  in  this  case  ;  in  fact,  I 
do  not  think  that  any  cause  at  all  had  been  shown.  It  was  open 
to  the  defendant,  had  he  so  chosen,  to  appear  as  an  appellant 
before  the  Privy  Council.  There  was  but  one  suit,  and  he 
was  a  party  to  that  suit,  and  the  whole  suit  was  carried  be- 
fore the  Privy  Council,  and  he    had  a  right    to  appear  in  it ;  and 
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if  m    consequence  of  not   doing  so,    be  has  lost  tlie   benefit  oE 
FANCfHAiTAN   tlio  PHvy  CoDncil  decision,  he  has  only  himself  to  blame. 

^^  We  are  referred  to  a    decision  of  ■  Kemp  and  Glover,  J  J.., 

GurudabRot.  in  Saito  Saran  OhosalBahadur  v.  TaHni  Oharan  Ohoae  (1). 
Bat  in  that  case  it  appears  that  there  were  fire  seperate  suits , 
not  one  only,  and  one  only  was  of  the  valne  which  gave  the 
party  a  right  of  appeal  to  the  Privy  Coancil.  That  atone 
'is  sofficient  to  distingnish  that  case  from  the  present.  Bat  apar^ 
from  that,  it  seems  to  me  that  it  woald  give  rise  to  consider- 
able confusion  and  great  inconvenience,  if  salts,  which  were  con* 
sidered  to  have  been  finally  dispo^d  of,  could  be  opened  b  y 
review  after  the  lapse  of  several  years  from  the  date  of  decree, 
upon  the  ground  that  in  some  other  suit  the  Privy  Coancil  had 
come  to  a  different  decision.  I  think  there  is  great  force  in  tW 
observation  thrown  out  by  Ainslie,  J.,  in  the  course-  of  the  argur 
ment,  namely,  that  in  the  years  which  have  elapsed  sinod  the 
decree  was  given,  the  property  may  have  been  dealt  with  on  the 
faith  that  the  decree  of  this  Court  was  a  final  one.  If,  therefore, 
1  ¥ras  called  upon  to  say  whether  I  concurred  in  the  decisioa 
referred  to,  in  Satto  Saran  Ohoaal  Bahadur  v,  TiriiU  Oharan 
Ghose  (1),  I  should,  with  the  greatest  respect  for  the  two 
Judges  who  passed  it,  have  considerable  hesitation  in  saying 
that  I  do  80. 

Application  refuaedr 


Jtdy  11. 


Before  Sir  Richard  Couch,  Kt  Ohief  Jutbice,  |Jfr.  JustUe  Bayley,  Mr. 
1^2  Markby,    and  Mr,  Jv^ics  AifiwHe, 

In  thb  Matter  op  the  ApIpb&l  op  DULl  OHUND. 
Bengal  ChUCourU  Act  {Vl   (tf  ISIl),   «.  22-ilpp«al— S«A;«Jtm<aier  tit 

IHipvih^^uriadictiafk  ofih^  Sigh  Court. 
The  appeial  frottt  the   decree  or   order   ot  a  Subordinate    Judge  or    Moonsif* 
where  the  amount  or  value    of  ^e  subjoot-matter  ia  dispute  iu  a  suit  ezoeeda 
Ea,  5,000,  lies  to  the  High  Court,  although    the  amount  or  value  of  the  subject- 
matter  in  dispute  in  'appea:!  is  less  than  Rs.  5,000. 

Matter  referred  for  the  opinion    of  the   First  Bench  by    the 
'l>eputy  Registrar ; — 

(1)3B  L.  R,  A  C,2S7. 
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•*Thi3  appeal  la  against  the  portion  of  the  decree  of  the  Sab-        ^S7^ 
ordinate  Judge  of   Gya,   dated  the  22nd  February  1872,  which      Intbb 
disallowed  the     claim  in  syjiit,  to  the  extent  represented  by  the  thTIppLiv 
amount  at  which    this  appeal  is  valued,  viz.,   Rs»  3,675 ;  the      of  Ditli 
entire  claim  being  Rs,  7,935. 

^^With  reference  to  each  of  three  similar  appeals,  the  Fourth- 
Bench  has  to-day  held  that,  '  under  s.  22,  Act  VI  of  1871  (1), 
the  appeal  ought  to  have  been  preferred  in  the  Court  of  the  Dis- 
trict Judge,  inasmuch  as  the  subject-matter  in  dispute  does  not 
exceed  Bs.  5,000  in  value/  and  directed  ^  the  case'  to  ^  be  sent 
down  to  the  District  Judge/ 

"But  for  this  order,  the  officer  would  have  received  thia 
appeal  under  the  impression  that  the  terms, '  the  amount  or 
value  of  the  subject-matter  in  dispute,*  used  in  s.  22,  Act  VI 
of  1871,  are  synonymous  with  the  terms,  '  suits  exceeding  the 
amount  or  value/  used  in  s.  4,  Act  XXV  of  1837  (2),  which  have 
'been  re-enacted  first  by  Act  XVI  of  1868,  s.  18,  (3),  and  next 
by  the  more  recent  Act  of  1871  above  quoted. 

*'  TTnder  the  circurasfcancos,  however,  I  must  refer  the  appeal 
to  the  First  Bench,  to  which  the  district  it  has  come  up  fromr 

{\)Actyiof  1871,  *.  22.— "Appeals    ivannj  Ad&whit,  and  anyappHcationfor 

from  the  decrees  and  ordern  of  Subordi-  a  review  of  jodgment  <»  saoh   deoisioQ' 
nate  Judges  and  MunsiflEa  shall  when'  anoh    shall  be  made  by  the  said  Principal  Sud- 

appeals  are  allowed  by  law,lie  to  tlip  Dis-  der  Ameen  directly  to  the  said  Conrt  of 

tiict  Judge,  except  where  the  amount  or  S udder  Dewanny  Adawlat,  and  shaU  be 

valife  of  the  subject-matter    in  dispute  conducted  in  all  respects  as  if  it  were  an 

ezoeedt   five  thousand  rupees,  in  which  applicadon  for  a  reriew  of  a  decision  of 

case  the  appeal    shaUlie    to    the  High  a  Zilla  Jadge.'^    ' 

Court."  (3)  Act  Xriot  1868,  *.  18.-«  In  surta 

(2)  XXV   0/1878,   «.  4.—"  And  it  is  decided  by    any    Subordinate  Judge  in 

hereby  enactedthat  in  all  suits  exceeding  the  exercise  of  his  original  jurisdiction^, 

the    amount  or  value  specified  in  clause  of  which  the  amount  or  value  of  the  sub* 

1,  Rection  18,  Begulation  Y,  1831,  which  ject-matter  doss  not  exceed  nipees  five 

shall,  under  the  authority  of  section  1  thousand,  an  appeal  shall  lie  to  the  Dis- 

o(  this  Act,    be  referred  to  a  Principal  trict  Judge  to  whose  control  such  Subor- 

Sudder  Atteen  the  appeal  from  the  decl-  dinate  Judge  is  subject.    In  all  other'- 

sion  of  such  Principal  SudderAmeenshall  suits  decided  by  any  subordinate  Judge>. 

bedirectto  theCourtof  SudderAdawlut  whether  in  the  exercise  of  his  original 

and  it  shall  be  conducted  in  all  respects  or  appellate  jurisdiction,  the  appeal  from, 

aocording  to  the  same  rules  as  if  it  were  the  decision  of  the  Judge  shall  bo  direct 

AH  appeal  from  the  decision  of  a  Zillah  to  the  High  Coujrt" 
Jndgo  to  the  said  Court  of  judder  De^ 
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1^'^        indicates  it  to  belongs  for  orders  as  to  its  admission  or  other- 

MATTBR  or        In  consequence  of  the  decision  of  L.  S.  Jackson  and  Mark- 
iH«  Appkal   by,  JJ.,  in  Srimati  Dasi  v.  gaiuiamini  Dasi  (1),  this  case  and 

Caran!'     ^*®^   ^^^'  ^**'  ^^^»   ^°*  ^^^  ^®^®  referred  to  a  Bench  of  four 
Jadges. 

The  circumstance  of  case  No.    244    were  the  same  as  those  in 

'the  case    referred  by  the    Dnputy    Registrar.     Oases    Nos.  199 

and  260  were   cross-appeals  ;    the  value   of   the  suit  was    above 

Bs.  5^000,  aud  a  decree    had  been  passed  in  favor  of  the  plaintiff 

for  Rs.  2>916. 

(1)  Before  Mr,  Justice  L.  S.  Jackson  and        Baboo  Nilmadhah  Bom  ( Baboo  Bamt^ 

Mr,  JtuUce  Markby,  eharan  Btjurjee  with  him),   for  the  ap« 

8BIH  A.TI|D  ASI  and  AKoTHEB(DErBifi>-    peUant,ooatended  that  the  BuitwM  Talnod 
ANTe)v.  SAUDAMINI  DASI  (Plaint-    at  above  Re.  6,000.    This  eeetion  relates 
If  pV*  to  the  "  eabject  matter  ia  diepate"  in  the 

The  2&th  May  1872.  enit,  not  to  the  sabjeot-matter  in  appeaL 

TaiB  was  a  suit  brought  to  recover    When  the  soit  ia  for  recovery  of  poeaea- 
poflaeseion  of  lands  valued  at  Bs.  7,926^    sion  of  land  and  mesne  profits  valued  at 
and  mesne  profits  valued  at  Bs.  12,849.    a  sum  above  Rs.  6,000, theappeal  lies  to 
Upon  the  objection  of  the  defendants    this  Court.  [Jackson,!.— We  have  to  do 
as   to   the   over-valuation  of  the  suit^    with  the  appeal  only.    The  words  of  tile 
the  Subordinate  1  Judge  found  that  the    section  are  "subjeot^matter- in  diBpate.*" J 
fair  valuation  of  the  lands  in  dispute    The  suit  was  brought  on  the  27  th  Janoaiy 
would  be^Ks.  2»500,  and  that  the  mesne    1871  before  the  Act  was  passed,  and  can- 
profits  for  |siz  years   would  be  about    sequently  the  appeal  is  governed  by  tb  ^ 
Bs.  4,4X7,    making   Rs.    6,917   as  the    old  law  and  practice.   [Jackson,  J. — The 
amount     of  the  claim.    He  accordingly    Aotcune  into  operation  on  the  10th  Fely- 
fixed  Bs.  6^17  as  the  valuation  of  the    ruary  1871,  and  before  the  appeal*     We 
■nit.  have  to  do  with  the  appeal  only.    Thot 

On  the  merits  he  found  in  favor  of  the    appeal  was  by  mistake  filed  here.] 
plaintiff,  and  passed   a  decree  for  the 

plaintiff  to  recover  possession  of  all  the        Baboo  ISilmadhab  Sen  for  the  re8poxid«> 
lauds  described  in  theplaint,  with  wasilat    ent  was  not  called  upon, 
from  the  date  of  suit  to  the  date  of 

delivery  of  possession  in  execution,  which  Jaokson»  J.— Under  8.22  of  Act  7T 
was  thereby  reserved  to  be  ascertained  in  of  1871,  the  appeal  oaght  to  have  beeo 
execution  of  the  deoree.  preferred  in  the  Court  of  the  District 

Thedefendants  appealed  to  the  High    Judge,  inasmuch  as  the  subject-matter  in 
Court,  valuing  the  appeal  at  R8.S,60O.        dispute  doea  not  oxooed  fis.  5>000  in 

On  the  appeal  being  called  on  for  hear-    value, 
ing,  Jaokbov,  J.,  observed : — ^The  matter       The  case  must  be  sent  down  to  the 
jn  dispute  now  is  Bs.  2,600.    The  appeal    District  Judge, 
does  not  lie  here.— S.22,  Act  VI  of  1871. 

« 

'•Regular  Appeal,  No.  281  of  1871,  &om  a  decree  of  the  2hd  QabordSniite  JndKie 
•f  the  24-FerganiiaiB,  dated  tbQ  27th  Septemher  1871, 
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ff 

Baboo  Nilmadhab  sen  for  Dali  CIiand«  1872 

In  thb 

Mr.  Woodroffe  (Mr.  0.  Oregory  with  him)  for  the  appellant     Matib&op 
in  case  No,  244.  ™*  appbau 


Mr.  JZZen  for  the  appellant  in  case  No.  193. 

Baboo  Annada  Prasad  Banerjee  for  the  respondent  in  case 
No.  244. 

For  the  appellants   it  was  contended  that  s.  22  Act  VI  of 
1871^  referred  to  the  '^  snbject-matter  in  dispute"  in  the  original 
suit,  and  not  to  the  "  subject-matter  in  dispute''  in  appeal.    The 
words  are  the  same  as  in  s.  20,  which  relates  to  original  jurisdic- 
tion, the  subject  with  which  the  chapter  at  the  commencement 
deals.    The  practice  under  the  former  Act  (XYI  of  1868)  was 
to  prefer  appeals  to  the   High  Court  in  suits  valued  at  a.  sum 
exceeding  Ba-  5,000,  even  though  the  decree  were  for  less  than 
Bs.  5|000.    The  purpose  of  Act  VI  of  I871»  as  stated  in  the  pre« 
amble,  is  to  ''  consolidate  and  amend  the  law  relating  to  the  Dis- 
trict and  Subordinate  Civil  Courts.''    The  effect  of  s.  22,  Act 
YI  of  1871,  and  of   s.  18,  Act  XYI  of  1868,  is  the  same.    An 
appeal  to  the  Privy   Council  is  admissible  in  a  case  where  the 
sait  is  valued  at  above  Bs.  10,000,  although  the  portion  of  the 
property  to  which  the  appeal  relates  is  below  that  value— -Onoo- 
roop  Ohunder  Mooleerjee  v.  Pertab  Chunder  Paul  (1).    According 
to  the  ruling  in    Srimati  Dasi   v.  SaudaminiDasi  (2),  ii  the 
value  of  a  suit  were    above  Bs.    10,000,  and  a  decree  wer 
given  for  Us.  2,000,  the  (^appeal  would  lie  to  the  I^trict  Judge 
bdt  he    would    have    no    power    to    try  a  cross-appeal  if  the 
plaintiff  preferred  one  in  respect  of  the  remaining  Bs.  8»000. 
If  in  a  suit  for  Bs.  50,000,  a  decree  were  passed  for  Bs.  2,000> 
only,  the  appeal  by  the  defendant  would  lie  to  the    Jud(2:e.    If 
the  appeal  were  decreed,  and   the  question  were   one  of  fact' 
no  special  appeal  would  lie  to  the  High  Court.    If  the  plaintiff 
appealed  in  respect  of  the    Bs.  48,000,   and  the  appeal  were 
decrees,  in  that  case  there  would  be  two  decrees  upon  the  same 
question  ;  one  allowing,  and  the  other  disallowing,  kis  claim. 


C  HCND. 


(I)  6  W.  R.,  Mis.,  4.  (2)  Ant^,  p.  192. 
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^^^^        Also,  suppose  a  case  where  fche  plaintiff  saed  for  jfsayj  Ba.  6^000, 

In  TUB       and  obtained    a    decree  for   (sayj    Rs.    3,000^  the     defendant 

theAppSIl  »PP®^1®^>  and  the  plaintiff  also  appealed:  if  the  Jndge  dia- 
OF  DuLi  missed  the  appeal  of  the  defendant,  and  decreed  that  of  the  plaint- 
iff,  and  the  defendant  appealed  to  the  High  Court,  that  Court 
would  be  entertaining  a  special  appeal  in  respect  of  a  sum  ex 
ceeding  Rs.  5,000,  whereas  Act  VI  of  1871  provides  that,  when 
the  amount  or  value  of  the  subject-matter  in  dispute  exceeds 
Bs.  5,000,  it  is  to  be  the  subject  of  regular  appeal  to  the 
High  Court. 

In  regard  to  cases  Nos.  199  and  260,  it  was  also  contended  that 
even  if  it  be  held  that  the  words  *'subject-matter  in  dispute'' 
relate  to  the  appeal,  they  ought  to  be  construed  as  the  subject- 
matter  in  dispute  at  the  time  of  the  hearing  of  the  appeal,  and 
not  at  the  time  of  filing.  The  opposite  party  might  prefer 
his  cross-appeal  at  the  hearing  of  the  appeal — Luleet  Singh  v. 
Mirza  AU  Beza(I) .  ITnless  the  opposite  party  expressly  aban. 
%  Joned  his  riglit  to  a  cross-appeal,  it  could  not  be  said  what  th& 
subject-matter  in  dispute  in  appeal  might  be. 

For  the  respondent  it  was  contepded  that  the  whole  question 
depended  upon  the  construction  of  s.  22  Act  VI  of  1872. 
The  old  practice  was  under  s,  4,  Act  ;KXV  of  1837.  The  words ' 
were  clear.  S.  18  Act  XVI  of  1868,  laid  down  the  general 
law  that  all  appeals  would  lie  to  the  High  Court,  %hfi  exception 
wa3  where  the  valuei  of  the  suit  w^s  below  tCs.  5,000.  The 
•  language  of  s.  23,  Act  VI  of  1871,  is  different.  The  appeal 
will  lie  to  the  District  Judge,  except  were  the  subjectr^natter 
in  dispute  exceeds  Ks.  5,000 ;  in  that  case  the  appeal  ahall 
lia  to  the  High  Court.  S.  22,  Act  VI  of  1861,  does  not 
?ref^  to  suits,  but  to  appeals  only.  Ss.  19  and  20  relate  to  the 
original  jurisdiction  of  the  lower  Courts.  Ss.  21  and  ?2  treat 
of  appeals,  and  not  of  original  suits.  Onooroop  Ohunder 
Mookerjee  v.  Pertab  Chunder  Paul  (2)  does  not  apply  to  the 
present  question.  Act  Yl  of  1871  is  not  only  ".  to  JcoMoIi- 
date,"  but  also  to',  amend."  Itisan  Act  for  laying  down 
and  defining  the  jurisdiction  of  the  several  Courts.     The  word 

(l)8W.R.,322.  (2)  6  TT- R.,  Mis.,  4. 
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^^snit^'  cannoe  bo  imported  from  anofehOT  section  when  s.  22       1872 

treats  of  appeids  only.  InIthT^ 

*  mattbb  of 

Couch,  O.J.— The  question  which  is  raised  in  this  case  is  »h«  Appbal 

^whether,  where  the  original  snit  is  brought  for  a  sum  exceeding      ^q^^ 

Es.  5,000,  or  for  property  exceeding  that  value,  and  the  decree 

is  for  a  less   sum,  or  for  property  of  less  than  that  value,  th® 

appeal  is  to  lie  to  the  District  Court,  or  to  this  Court. 

Before  the  passing  of  iLct  YI  of  1871,  there  was  no  doubt 
that,  in  such  a  case,  the  appeal  lay  to  the  High  Court.  The 
words  of  s.  18,  Act  XVI  of  1868  (1),  whijh  was  then  the  law,  and 
"which  was  only  a  continuation  of  the  law,  as  it  was  previous 
to  the  passing  of  that  Act,  are  very  clear;  (reads).  Act  VI 
of  1871  is  entitled  an  Act  to  consolidate  and  amend  the  law 
relating  to  the  District  and  Subordinate  Civil  Courts  in  Bengal, 
and  it  recites  that  it  is  expedient  to  consolidate  and  amend 
the  law  relating  to  the  District *and  Subordinate  Civil  Coufts. 
Although  it  purporti  to  be  an  amending  Act,  and  such  at\  \ 
alteration  in  the  law  as  this  would  be  with  respect  tp  the 
r^hi  of  appeal  may  be  considered  by  some  persona  an  amende 
ment,  I  think  so  important  an  alteration  ought  not  to  be 
held  to  have  been  made  by  the  Legislature,  unless  the  Ian" 
gnage  used  in  the  Act  shows  a  clear  intention  to  make  it. 
How  s#  22  of  the  Aot»  upon  the  construction  of  which  the 
questiooi  depends,  is  one  of  several  sections  which  begin  by 
defining  the  extent  of  the  original  jurisdiction  of  the  District 
Judge,  or  the  Subordinate  Judge.  S.  19  provides  that  the 
jurisdiction  of  a  District  Judge,  or  Subordinate  Judge,  extends 
to  all  wiginal  suits  cognizable  by  the  Civil  Courts;  then 
fi.  20  dedares  that  the  jurisdiction  of  a  Munsiff  extends  to 
b11  like  suits  in  which  the  amount  or  value  of  the,subject-mat- 
ter  in  dispute  does  not  exceed  Es.  1,000.  S.  21  provides  that 
appeals  from  the  decrees  and  orders  of  District  Judges  and 
Additional  Judges  shall,  when  such  appeals  are  allowed  by  law, 
Me.  to  %hd  High  Court  j  and  then  s.  22  says  j— ''  Appeals  from  de- 
creea  and  orders  of  Subordinate  Judges  and  Munsifs  shall, 
wfaen  such  appeal  are  allowed  by  law,  lie  to  the  District  Judge, 

[\)Ante,v  ^91. 
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(ORIGINAL  CIVIL.] 


T     ^Vc  .  o      Wo^  Sir  Bu^wrd  Oouch,  KU,  Ohuf  Ju$iiee,  and  Mr.  Ju$ik6  Markby. 

-  July  26.      D^y-A-BK ANATH  BTSAKand  othbrt  (  Plaintipfs)  r.  MAHBNLRA- 

NATH.BYSAK  foNB  oPTH»  Depekdahtb.) 

Hindu  Lau) — InherUance—L^^naHc — JncwrdbUUy. 

In  order  to  ezclade  b,  person  from  inheritance  under  the  Hinda  law  on  the 
ground  ol  msanity,  it  is  suffioient  to  show  that,  when  the  suceeasion  opened^  he  was 
mad  and  not  in  a  oondition  to  perform  thefaneral  oblaftfona.  Proof  that  him 
^Qsanity  was  incurable  is  not  neoeasary. 

Tms  was  an    appeal  from    the  dooision  of    Macpherson^    J. 
dated  5th  April  1872^  in  a    suit  bronght  by    the  present    appel- 
lants  against    one   Dinabandhu    Mallick  and  the    present    re- 
spondent. 

The    material  facts    o£    the  case    wore   as    follows : — Rasik- 

• 

lal  Bysak  died  in  1821^  leaving  a  widow  and  three  sonSy  Raj 
iiarayan,  Rajkrishna^  and  Jaykrishna.  The  sons  continued 
to  live  as  a  joint  Hindu  family  until  the  death  of  Bajkrishna 
in  1826>9  Rajkriahna  Bysak  died  without  issue^  but  leaving^ 
a  widow.  8.  M.  Upurba  Chandra  Dasi,  who  in  1828  insti- 
tuted a  suit  in.the  Supreme  Court,  praying  for  a  declaratioa 
of  her  right  to  the  share  of  Rajkrishna  Bysak  in  the  joint  pro* 
,perty  belonging  to  him  and  his  two  brothers^  and  for  an  accoant 
and  partition.  On  the  4th  March  1829,  there  was  a  decree  for 
partition  with  a  declaration  of  Upurba  Chandra  Dasi's  right  aa 
a  Hinda  widow  to  a  one-thir^  share  of  the  joint  estate.  In  1832, 
the    commission  of  partition   was  returned,  and  the    propertitofli 

continuation  of  the  original  sait,  aod  we  us  to  be   the  same,    the  only  dilerence 

do  not   think  that,  in   dotermining  the  between  the  Foil  Bench  ease   a«ld  this 

venae  of  appeal,   we  shoald   take   into  case  being  that  the  former  related^to  an 

consideration  the  interest  which  aocraod  appeal  from  an  original  decree,  whereas 

snbseqaentty  to  the  date  of  the  decree  the  present  case  arises  out  of  an  appeal 

It  is  true    that  the  question  directly  de-  against  an  order  passed  in  erecution. 
cided  by  the  Pull  Bench  was  somewhat        We  reverse  the   decision  of  the  Judge 

different  ftom   the  one  we  have  now  to  below,  and  remand  the  case  to  him  totry 

determinei  but  the  priuciple  appears  to  it  on  the  morits. 
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tlie  subjeeW  of  (bis  ^ait»  were  (among  otiiers)  allotted  to  Upnrha       W2 
Chaodra  Daai,  who   thareapoa   obtained  possessisn.    In  1834,  ixwjekamam 
Templeton,    aa    attorney   of    the    Supreme   Courts    who    had       Bybak 
>aoled  for  Upnrba   Ohandta  Daai   in  her  saifc,    caased  certain   Mahbmdba- 
property  belonging^  to  her,  among  which  was  the  property  now  "^*^»a^ 
in  dispnte,  to  be  seized  and  sold  in  execution   of  two  judgments, 
which  he  had  obtained  against  her.     He   himself  purchased   the 
property,   and    in    April    1834,    the    sheriff   conveyed    to  him 
TJpurba  Chandra's  right,  title,  and  *  interest.    In  August  1834 
Templeton  conveyed  the  property  to  one  Gurudas  Datt  by  deeds 
Qi  lease  ^nd  re-lease,  which  recited  that  Templeton  was  seized  in 
fee.   Guf  udas  Dutt  had  a  brother,  Shamaldas  Dutt,  who  was  joint 
in  estate  with  him ;  and  on  a  partition  being  made  between  the 
brothers,  the  properties  in  dispute  were  allotted  to  the  latter,  and, 
upon  his  death,  eame  into  the  possession  of  his  son,  Rajendra 
IXitt.     1^  a  suit  brought  against  Rajendra  Dutt,  an  order  was 
made  on  27th  {September  1861,  that  these  properties  should  be 
sold,    and    that  O&rapiet,    the  attorney   for    Rajendra    Sntt,  ' 
flkould  be  trustee  for  sale;  and  the  parties  were  ordered  to  bring 
in  al")  the  deeds  necessary  for  the  purposes  of  the  sale,  and  to 
join  in  the  conveyance.  Rajendra  Dutft  thereupon  handed  all  the 
title-deeds  to  Oarapiet,  and  amongst  others  the  deeds  of  con- 
veyance  from    the    sheriff    to    Templeton*    Garapiet^   in    ad- 
vertizing the  property  for  sale,  inserted  the  following  condition : — 
'*  The  title  commences  with  the  indentures  of  lease  and  re-Iease>. 
bearing  dates  respectively  the  21st  and  22ud  days  of  August 
11834^  and  no  evidence  of  title  prior  thereto  shall  be  required  by 
the  purchaser  or  purchasers/'     The  sale  took  place  on  the  14lh 
December  1861,  and  Dinabandhu  Mullick,  one  of  the  defendants 
an  the  Conrt  below,  became  the  purchaser,  and  the  deeds  from 
Temjdeton  to  Gurudas  Dutt,  but  not  those  from  the  sheriff  to    ' 
Templeton,   were  handed  to  him.    In  January  1862  the  oon« 
veyance  was  executed,  and  subsequently  Dinabandhu  Mullick  got 
possession.    Rajoarayan  Bysak  died  in  1849,  leaving  two  sonsj 
the  defendans  Mahendranath  and  Jagindranath.  Mahendranath. 
became  insane  in  X853,  and  on  the  20th  August  1854,  his  wife- 
was  appointed  qommittee  of  his  estate  and  person.  Jagindranath. 
died  about  1867,  leaving  a  daughter,  who,  together  with  her 
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^^^^       infAut  son,  was  alive  at  the  date  of  thia  suit.    Jaykmbna  Bysak 

PwARKAMATH  ^lod  about  1864,  leaving   two  sona,    Gopallal  and  the  plaintiff 

Bymx       Dwarkanath.    Upnrba  Chandra  Dasi  died  on  the  26th  October 

Mahknodba-  1869»  ftnd  Gk>pallal  Bysak    died    in    1870.    The  following  table 

MATS  Hysak.  giio^g  the  relationship  of  the  parties  to  Rasiklal  Bysak : 

Sabiklal  Btsak  (died  1821} 


BajnaTAyan  Rajkriihna  (died  1829)         Jaykrishim 

(died  2849).  M.^.M.  Upnrba  Chan-         (died  1864). 

I  dra  Daai  (died  1862).  | 

1 1  1 1 

Mahndranath  Jafpndraiiath  Qopallal  Dwarkanatk 

(defendant).  (died  1867).  (died  I87O).  (plaintiff). 

Sod.  I  i  i  f 

Plaintiff.        Plaintiff.        PUintiff.    Plaintiff. 

The  present  snit  was  instituted  by  Dwarkanath  Bysak  and  the 
ionr  sons  of  Gropallal  Bysak^  against  Dinabandhu  Mollick  and 
Mah^adranath  Bysak,  it  being  contended  that  the  latter  was 
incapable  of  inheriting  on  aooonnt  of  his  insanity.  The  plaintiffs 
prayed  that  they  might  be  declared  entitled  to  the  estate  of  Raj- 
krishna  Bysak^and  that  the  defendant  Dinabandha  Malliok  might 
be  ordered  to  give  them  possession  thereof,  or,  if  it  were  held  that 
they  were  not  entitled  te  the  wl^ole  of  the  said  estate,  then  that 
their  rights  and  those  of  the  defendant  Mahendranath  Bysak 
therein  might  bo  ascertained  and  declared,  and  that  the  defendant 
Dinabandha  Mullick  might  be  ordered  to  give  them  possession 
of  the  share  to  which  they  might  be  declared  entitled,  and  for 
mesne  profits  since  the  death  of  S.  M.  ITpurba  Chandra  Dasi. 

A  summons  had  been  served  on  the  committee  of  the  lunatic 
defendant^  Mahendranth  Bysak,  but  no  one  appeared  on  his 
behalf. 

At  the  trial  Dr  A.  J.  Payne,  superintendent  of  the  Lu- 
natic Asylum  at  Bhowanipore,  gave  the  following  evidence  as 
to  the  mental  condition  of  tbe  defendant  Mahendranath  Bysak  :— 
^*  I  know  a  patient  there  (in  the  Lunatic  Asylum) ,  Mahendranath 
Bysak.  His  present — ^his  third — admisaian  was  in  October  1862. 
I  was  then  at  the  Asylum.  His  state  varied  a  good  deal.  At 
times  he  was  insane^  at  others  rational.  His  lucid  intervals  grew 
rarer,  and  there  has  been  no  evidence  of  suspension  of  insanity 
for  years.  I  have  had  considerable  experience.  I  do  not  consider* 
his  a  curable  case ;  there  is   uo  possibility  of  his  being  curable* 
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I  had  no  hopes  of  his  recovery  from  a  year  after  his  admission       ^S72 
into  the  asylum."  Dwarkanath 

Btbak 

V. 

Mahbmdra- 

Macphsbsoh,  J.  (after  stating  the  facts  of  the  case,  and  re-  "^™^^*^^- 
marking  that  jhe  thought  the  defendant  Dinabandhn  'MuUiok  had 
entirely  failed  to  shovr  that  the  transfer  to  him  was  valid  against 
the  plaintiffs,  proceeded)-*The  question  then  arises  as  to  the 
defendant  Mahendranath  Bysak,  who  is  admittedly  entitled  to 
a  share,  but  for  the  fact  of  his  being  a  lunatic.  He  was  not  bom 
a  lunatic,  and  was  not  formally  found  to  be  a  lunatic  till  1864, 
His  position  depends  on  this  question,  viz.,  whether,  at  the  time  of 
TTpurba  Chandra's  death  in  October  1869,  he  was  inci^rably 
insane.  The  evidence  is  that,  though  not  bom  insane,  he  had 
attacks  of  insanity  from  time  to  time,  which  gradually  increased 
in  frequency  and  intensity.  He  was  more  than  once  an  inmate 
of  the  Lunatic  Asylum  here,  and  was  finally  admitteJ  into  the 
Asylum  in  1862  and  has  remained  there  ever  since.  After  1862  » 
he  had  lucid  intervals.  As  Dr.  Payne  says  he  was  at  times 
perfectly  insane,  and  at  times  tolerably  rational:  the  lucid 
intervals  grew  less  and  less  frequent,  and  for  a  good  many  years 
past  have  disappeared  altogether.  Dr.  Payne  is  distinctly  and 
decidedly  of  opinion  that  he  is  now  incurably  mad.  Without  in 
any  way  doubting  the  value  of  Dr.  Payne's  opinion,  formed  as  it 
is  after  many  years  of  observation  of  the  patient,  I  am  not  pre- 
pared to  find  as  a  fact  that  }iahendranath  Bysak  was,  in  October 
1869,  absolutely  incurably  insane  'within  the  meaning  of  the 
Hindu  law,  so  as  to  be  incapable  of  inheriting.  He  has  a  wife, 
and  he  having  once  (and  even  comparatively  recently)  admitted- 
ly been  sane,  and  the  malady  with  which  he  is  afflicted  having 
grown  upon  him,  I  should  not  be  justified  in  declaring  him 
absolutely  incurable,  unless  he  were  conclusively  and  positively 
proved  to  be  so. 

Tiding  this  view  of  Mahendranath's  position,  it  is  unnecessary 
for  me  to  decide  the  question  discussed  by  Mr.  Marindin  at  some 
length  as  to  whether  insanity,  if  not  from  birth,  makes  a  man 
incapable  pf  inheriting. 

The  plaintiffs  are  entitled  to  a  decree  declaring  their   right 
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1872       nexfc  heirs  of  Bajkrishxia  to  tbia  propftrty.    Wlie&  Upoii|»  jCban- 


DwARKAKATB  ^^^  ^^^  ^^^^^i  ^^6  xioxt  hoirs  were  Mahendranatk  (the  loaof  Kajn 

BT8AK       narayan)  and  Gopallal  and  Dwarkanath  (the  sons  of  Jaykrishna), 

If  AHEKDKA.   who  each  took  one-third.     Gopallal  having  died^  those  plaintiffs 

NATS  BT8AC  ^^^  reprosent  him  are  now*  entitled  to  his  Que-tjurd.    I  ahaU 

deolsure  accovdingly,  and  I  shall  ocder  posseMoa  %ct  Irq  gfiKW  ^ 

them.    The  def aidant  Dinabandhu  mast,  pay  the  pMlvtif&f  ^osta 

iui  scale  2.    Under  the  oircaj|»atance&  tl^ere  will  be  no  iM^fint  of 

mesne  profits*    Mabeindrana4>h  Bysak*^  share  i»  not  liaUb  far  any 

portion  of  tiie  costs  of  this  aait^  oo^e  chief  objeet  of  \il\iob  ww 

to  ha^e  him  deolared  iacuxablyjasane.. 

The  plaintiffs  applied  for  a  re^vdew  of  jadgmentt  on  the  ground 
that  their  Counsel  abstained  from  etxaminiug  iir.  Payne  as  to 

the  particular  nature  of  the  insanity  of  the  d^f^adittQti  Sfoheadr*** 
natb  Bysak^  and  the  grounds  of  bia  opimon  tbi^t  tbQ  diaeaM 
*  was  uicurablej  ^only  bo^us^  the  oorrcKUimss  of  (ihi^.  opiniqci 
.  appeared  to  ba  unqq^tioned  by  the  learned  Judge  j  ^d  thiM<  ?C 
Dr.  Payne  had  been  further  ejcamiined|  he  vifould  havo  gf^en 
material  evidence  ta  prove   that  the  defefidant  Maheadranath 

was  an  incni»ble  wariiriAn  withua  the  meaig^ing .  ^t  the  Qi^da 
law.    The  appUoation  ^^as  based  upon  an  affidavit  of  Dr.  Paf  ne 

in  which  he  reiterated  his  opii^on  that  Mahendranatb.Bysak  waa 

iucijiirably  in^ne^  and  s^ted  the  reasons  upoa  wbi<sh  hia  o^^nioa. 

waa  founded. 

Macfhsbsoik^  J»^  refused  the  appHcation.     . 

•  ^  •  .        ' 

The  plaintiffs  .thereupon  appealed  against  the  judgment  so 
far  as  it  declared  the  defendant  Mahendranath  Bysak  entitled 
to  a  one-third  share  of  the  property  of  Kajkrishna  Bysak,  and 
also  against  the  t)rder  refusing  their  application  for  »  ^review. 
The  grounds  of  appeal  were  i — 

1.  Thai  the  learned  Judge  ought,  ta  have  held  Miat  the  defend- 
ant ^Mahendranath  Bysak,  at  the  time  of  npurb&  Cfa&udra'a 
death>  was  ac  madman  incapable  of  inheriting  aeoorcKng  to- 
Hindu  law^  ^and  that  the  plaintiffs  alone  were  the  next  heirs  o£ 
Bajkrishna  Bysak. 
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2.  Titfht,  if  Ae  leaf neS  Judge  wad  rigfat  in  holdmg  that  tlierd       1872 
was  not  stifficienli  eriddiK^  thab    the    defendant  Mahendranatfa  ]>wABKANAtH 
Bygak  vms  ft  madmati  incapable  of    inheriting^  he  ought  to  hare       ^^"^^ 
granted  a  review ;  and  Mahckdr4-> 

3.  That,  if  the  learned    Judge  Was  tight  in  holding  that  the  ""■®'™^* 
defendant  Mahendrancbth  Bysak    Was  entitled   to  a  share  in  the 

estate ot  Rajkrisfana  Bysak,  he  oaght  to  hate  held  sncfa  share 
chargeable  w'Ah  a  pro{K)Ttionate  share  o£  the  attorney  and  dlient 
costs  of  the  pla(titiSs. 

Mr.  Kennedy  for  the  appellaats. 
Mr.  Lwo$  for  the  respondents 

On  the  hearing  of  the  appeal,  Mr.  Lowa  informed  the  Court 
that  the  respondent  had  a  son  living  at  the  date  of  tt^purba 
Chandra's  deaths  and  who  was  still  alive.  This  was  admitted^ 
and  the  argumeat  proceeded  as  if  *  the  don  had  been  made  a 
party  (1). 

Mr,  iTeTtne^y.— The  respondent,  if  sane.  Would  ^ndolbtedly 
))sve  been  a  co-shnrer,  bat  in  any  event  he  ought  not  to  share 
the  l»eiiefit  without  beaming  the  burden,  {.  Id.)  paying  a  pt'Opor-* 
tionate  share  of  the  costs.  *'  I  submit,  however,  that  upon  Dr. 
l^ayne^s  evidence,  the  learned  Judsi^e  ought  to  have  found  hitu 
incurably  insane.  There  may  indeed  be  some  doubt  whether 
incurability  is  a  necessary  element.  The  Dayabfaaga,  Ch.  V, 
b1.  10,  is  silent  on  this  subject,  but  the  Ktitakshara,  Ch.  11,  s.  10 
si.  7,  evidently  contemplates  th«  possibility  of  cure  ;  so  does  the 
Vyavaham  Mayukha,  Oh.  IV,  s.  11,  si.  2.  The  state  of  medical 
soienoe  at&ong  the  ancient  Hindus  rendered  it  impossible  for 
them  to  asdert  that  any  disease  was  inoarabl^.  The  reason  for 
e.^ctuding  the  lunatic  from  inheritance  is  hi^  iiicapaxiity  to  per- 
from  the  funeral  rites— Di^abhaga,  Ch.  V,  si.  7  ;  see  also 
Oh.  V,  si.  18.  The  mfe  that,  under  certain  circumstances,  the 
son  of  a  disqualified  person  may  inherit  refers  to  the  case  in 
which  the    disqualified    person    is  himself  a  son  or  grandson*  of 

(1)  The  question  of  tho  son's  right  to  eAcoeod  to  his  father's  sb&re  Is  lioi  noticed 
in  the  judgments 
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'  1872  the  deceased — Dayabhaga,  Ch.  Y,  a1. 11.  AuCoorclfng  to  Hmdn 
Dw^RKANATB  ^^'  the  brother's  sons  woaldi  on   Uparba  Chandra's  death;  be 

Byiak  lieirs  of  Rajkriahna  ;  but  if  Mabeadranath  had  been  dead  at  that 
Hahkndba*  time^  his  son  would  not  have  inherited.  The  lanatip  is  civilly 
ftiATB  BY0AK.  dead,  he  exists  only  for    inaintenanoe.    Mahendranath's  lunacy 

therefore  has  the  same  effect  as  his  deatJi  wonld  have  hsd| 
i.  e.j  it  excludes  his  son*  In  Kalidca  Das  ▼•  Krishna  Chandra 
JDas  (1}»  Peacock,  C.J.,  clearly  expresses  his  opinion  that  the 
son  is  entitled  to  take  only  where^  if  his  &ther  were  dead| 
he  would  take  as  heir  :  "  he  does  not  inherit  from  every  one 
who  dies  but  only  from  every  one  of  whom,  according  to 
the  biws  of  inheritancej  he  is  heir.**  [Couch,  C.J.^-That 
was  not  the  point  decided  by  the  Full  Bench.]  No.  but  the  judg* 
ment  proceeded  on  the  assumption  that  the  law  is  as  I  state 
it ;  see  the  Mitakshara,  Ch.  It,  s.  10,  si*  9.  If.  at  the  time  of 
tJpuf ba  Chandra  Daai^s  death,  both  Gopallal  and  Dwarkanath 
had  beeti  dead,  the  lunatic  Mabendranath  could  not  have 
excluded  their  sons.  £lcept,  in  the  case  of  lineal  descent,  any* 
thing  like  representation  or  qnasi-substitution  is  unknown  in 
Hindu  law  5  and  even  in  the  case  of  lineal  descent,  it  is  known 
only  to  a  limited  degree.  In  collateral  succession  the  nearer 
relative  excludes  the  sons  of  withers  f  lineal  descendants  take 
per  stirpes  ;  but  in  all  cases  of  collateral  descent,  the  succession 
isjper  capita,  ^he  case  of  Braja  Bhukan  Lai  Ahwti  v. 
Bichan  Dobi  (2)  is  a  direct  decision  on  the  point  of  represen ta- 
ll) 2  B.  U  B.,  F.  B.)  103 ;  Molp.  ISO.  Mttnshi  Uukmed  r%w{f  for  the  appet 
(i)  Btifvre  Mr.  JmtieeBayley&nd  Mt    lant. 

juttica  Kemp.  Mr.  R.  T.  AOmi  and  Babam  dwMd» 

Fra»ad  Banerim  aad  NU  M^dhab  Ifm 
BRAJA   BHUKAN  LAL  AHUSTI  V.  f or  the  renpandents. 

BIOHAN  DOBI  asb  ahgtosbs.*  Kiacp,  J.— This  is   an  appeal  flo  the 

lyrt  of  Bzaja  BbakAn  Lai  Ahusii*  iHioia 

tkg  iSi^  SepUmbir  1S70.  application  to  execute  a  deoree,  pasaed  u 

Babooa    AntcM    Ohimdra  Jiookefjm    farbaok  arin  Apnl  IS48, haa bean nn*' 

Beealao       and   HeAai   Chandra  ChowdKry^   and    aaooaaaful.  The  past  hiatory  ol  ihia  caie 

15BJiJt.l46. 


*  Regular  Appeal,  No.  374  of  1870,  from  a  decree  of  the  Sabotdinate  Judge  of 
Gya,  dated  the  SSth  May  1S70. 
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iioiu    [OoDCS/O.  J.«-In  ihat  case  the  soasaed  m.  taaaager.]        W2 
Oanii  be  said  Uiat  Mahendianath'a  son  is  heir  to  Bajkrishna  ?  BwAKKAHAtK 


is  briefly  $a  follows.    The  famil^-troe    Kanii  Lal^  Were  entitled  to  snooeed  to 
Btft&ds  ttiu,  and  is  not  dispated  t —  their  hasbwud's  estate. 

ThePrJiloipAl  Sadder  Ameeti»  wiiiuml 
deciding  the  question  which  was  at  iisaft 
between  the  parties,  «».,  whether  the 
family  was  Joint  or  separate^  held  that| 
avefiadirtitting  the  separation,  the  two 
widows  were  entitled  to  only  a  liife*estatO| 
and  thatk  as  Kanai  Lai  had  astabUshwl 
that  he  was  at  that  time  the  nearest 
heir  to  Chintalttan,  ho  would  be  etititldd 
to  possession  of  the  estate  of  Ghintftmaii 
after  the  death  of  both  the  widows,  who 
Were  to  Mmatn  in  possession  during  the 
term  of  their  respective  lives,  without 
power  to  alienate. 

Kanai  IaI  remained  content  with  thin 
decree,  which  postponed  hii  right,  and 
made  it  entiMly  eontingent  on  his  snrvit* 
Sng  the  widows* 

The  Widow  Badha  dM  llrst,  but 
DargS)  the  co-wife,  sUrviyed  her  hns« 
band  for  many  years,  and  died  very 
lately  in  1277  fWi  (1869-7U). 

When  she  died,  Kanai  Lai,  Who  had 
obtained  the  decree,  the  substatice  of 
which  has  been  already  stat^  was  not* 
under  the  Hindu  law,  entitled  to  inherit 
the  estate  of  Ohintaman,  im^knuoh  a« 
he  had  beoome  insane. 

» 

The    Subordinate    Judge,    being  of 

opinion  that   the  deoree  of  1848  was  • 
dedavatosy  decree,  and  that  the  sMim 

In  1847,  ftatiai  tat  brohght  a  suit  of  the  hohr  at  the  time  the  sncoessioo 
Ugatnst  Radha  Koer  and  Durga  Koer>  opened  out  to  him  must  be  looked  to» 
claiming  the  e^Ute  of  their  husband  and  not  the  posiUon  of  the  parties  at 
CMntaman,  on  the  allegation  that  the  the  time  the  decree  was  passed,  held  that 
family  was  joint,  and  that  he,  Kanai  the  appellant,  who  had  been  appointed 
Lai,  was  the  neareet  heir  of  Ohintaman,  manager  on  behalf  of  his  father  Kanai 
and  as  such  entitled  to  the  immediate  IaI,  under  the  picvisions  of  Act  KXXV 
possession  of  the  estate  left  by  him»  the  of  1868,  was  not  entitled  to  exo  ente  <te 
Hght  of  his  widows  being  Ihnited  to  the  decree, 
receipt  of  a  fitting  maintenance.  It  may  also  be  observed  that  the  object 

The  two  widows  of  Ohintaman^  Radha  ors,  respondrats,  are  in  posseaskm  of 
and  Durga,  defended  the  suit,  stating  the  property  in  dispute  as  purchasers  of 
that  aseparation  had  taken  place  between  the  rights  and  interests  of  the  widow 
Shio  Ohanm  and  liadan  Mohan,  and  Durga  Koer  inezecution  of  a  money- 
therefore  that  they,  the  Widows,  and  not    deoree  against  her. 

29 


Btsak 

V. 
HAHBUDtA- 

ITATB  Btsak. 
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18121     lagjiimt^t  €h.  Yof   tibe  I%aMi^   «lk00t|i0r  ^ffiimt^ 

6vfAK      Oabind  Shaha  Uandal  v.  Anand  Lai  Qhois  ilazumdar  (1). 


Mr.  Zowe  for  tte  respoadeat.— The  plaint  prajrs  for  an  Blterna- 
Jtlve  decree ;  tbe  relief  ask^  for  has  bean  ^Wen,  and  the  plaintiffs 
<^anQ(it  appeat.  3%6  qoeation  of  the  dafendant'a  lunacy  cannot 
<1>e  decided  on  the  evidence  of  one  witness.  The  plaintiffs  ong^ht 
<io  have  tprodaoad  iheaanie  araoant  of  evidence  as  would  in  the 
<l!rst  hrstanee  have  been  necessary  to  prove  Mahendranath  insane 
•before  a  commission  ;  they  ought  to  have  proved  tangible  and 
•mmistaloeable  facts — TiruTnamagAl  Ammdl  v.  BinMsvdmi 
Ayyarvjar  (2).     [fiARKBt^  J.— There  is  the   fact  thaJt  he  had 


We  are  of  optnioii  iliafe  tke  fiubordU  eatttled  to  atienale  or  to  Waite  it;R>  tM.  io 

'JMUeJM^4d0oinQfiie.ooKreoi,»ndihai  destroy  ortliveateii  the  lieitf ijuttott  of 

•  th^  appeal  oaghfc  to  be  dismitsed.    We  the  corpus  of  the  estate.    Jh»  decree  oC 

'Consider  St  unneoessaiy  to  disouss  the  thePrincfpaA  Atdder  Ameen  rimplyleft 

pointa  nooted  in  argtimaut  by  the  plea-  the  widows  ht  that  poeitioik.  It  ftertlMr 

der  for  Uie  respondentia  which,  we  may  declared  that,  as  the  plaiaW  Kauai  Lai- 

olMerve,  were  not   raised  in  the  lower  had  established  that  he  was  tbeoi  as  lie 

Gourt^as  we  hold  that  the  decree  obtained  andonbtedly  was.  the  oetoest  heir  to 

'1>y  Kanail«l in  X848  cannot  be  ezQcated  Chintaman,  he  wonldaa  rtteniaaer  he 

hy  his  son  in  his  representative  capacity,  entitled  to  posseetion  when  the  two  wi* 

Is  has  been  pressed  npon  as  that  onr  dows  were  dead,    Aa  that  eyeat  has  oo» 

daty  is  purely  mmisteria1,and  that  we  are    otured,  we  aHOit  look  ta  the  posHiStt  off 

^boand  to  carry  oat  the  letter  of  the  decree  Kanai  Lai  now  that    tha  aiwoeesiog 

<of  1848|  however  erroneous  that  decree  opened  ont  to  him.    Bat  it  is  the  estate 

maylie.    Ws  thinkthis  a  very  limited  of  Ohintamani which  is  in  fttsstioii,  sad 

'View  of  the  question  and  of  oar  f  onctions;  We  have  therefore  to  see  who  Is  his  hair. 

which  are  to  see  the  doe  execution  of  Now  it  is  beyond  all  dispate  that,  when 

•thedebreS,  i.  «.;  adoording  to  hiw.  the  sucoession  opened  out  to  Kanal   Lai 

It  is  dear -to  us  that  the  two  wMows  he  wasdisqnalifled*  hehig  iasane^  sod  ho 

*e<  Chintamanset  ap  a  aeparatien^and  it  therefore  eannet  Inharitthe  esMe  of 

'Was  only  on  their  being  ableio  esfcablteh  Chintaman.    Whether  hip  soa  oan  In- 

'that  aUegatioa  that  they  oonld  suooued  harit  er  not  is  a  qnestioa  which  we  are 

iaieaia'stiQgin  peesessieo of  their  hoa-  net  ealied  upon  to  dsoids  in  thiseMa» 

^band's  estate;  for  failing  proof  of  that  The  son  who  is  the  appeUant  does  agl 

^negation,  they  were  entitled  to  nothing  apply  to  exeoute  the  decree  of  1948  as 

SMipe are  Kws  than  hare  maintenanoe.  The  heir  of  Chin taman ;  bat  as  representing 

'^toeisiOBof  the  Principal  Sadder  Ameea  Kanai  Ml,  and  in  the  lattsr  ei^paoit^. 

most,  in  my  opinion,  be  oonsidered  to  he  (Kanai  Lsi  not  being  the  heir  of   Chin- 

a  declaratory    deorse.    U  permitted  the  taman),hi8  appUoation  mast  neoessarily 

to  remain  ta  posssasion  as  life*  fail. 


^tenants,  wiUioat  power  to  alienate.  Now,        We  dismisi  this  appeal  with  costs. 

the  position  of  a  Hindn  widow  as  a  life- 

teoaot  is  ordiaarily    that  of  a  person 

who  is  entitled  to  enjny  the  estate,  but  (I)  6  B.  L.  R.,  1$;  see  p.  45, 

<ezoept  nnder  legal  necessity,  she  ib  not  (2)  I  Mad.  H.  C,  214. 
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been  foand  a  Innatie  in  1854.}    l%at  i&  not  oondiisive  evidence       ^^ 
in  this  casOj  1  Taylor  on  evidenoe^  §  1487.    There  ought  to  have  jhimxAxgitn:^ 
hmm,  tiiei  etearent  efictemM  thatthd  ^efiMidafit'  ^aerinsame  wBen      ^^^ 

la  Stiamaoiiarttii  Sirkar^  VyaVaalita  Daifpatia,  p.  lOMi*  ''imA- 
nmn^  ti'Mttcl tosigttily  one  hnaike  ff^Mn  hia  biHSi.  [ICAJbCBlr^  JH.-^ 
l%eb^/what  k  a»  idiot  J^  k  pei«<ni  depi»iydd  of  Vkf^  intavittl 
fiM^MattyV  ^^  iMftpabta  df  dteonimmatjng^  right:  fbom^.wMmgf^t- 
MMItatlfln^  O.  II^  s.  10^  af.  2.  In  TSmrMnHtgal  Anmkl  vi. 
Mkm^aykmti  Ai/ymkgd/r*  (2)«  Holldwayi  J;,  mljb  >*i^  fin Hmt 
In  BkWhi  bw  te  one^  of  tmstmnd:  and  imbaoile  mind'  ifb^i  Iim 
faeiBW  iky  fi«al  bi9  biftb*^^  [Gocroff^  G. J.«^A  mawviByr  bebom 
m  idioi^  *bdt  eaoi  yonaa  tey  that  he  oan  be  boM  i^  f }  J^ 
2  immgbfemi?a ; HiiMhr  Imt.  p^  IS&k.  the  fvtoid  ^md^riSi  ^^ 
tamaoni^ovie  wbo  is  barn  mtA."    [Ms. r l&nt»fti^;rTr-Tb|4b  is.-  n^ 

«iftlMMHfr;it'itf  a^xaere^note  by  tbd^ilathor J  M^t  X.  ICaHdndcac 
iMtt  minted  t^utA  9k  llEhiatic;  and  as  SBob  inoapabI#  eB  tnberiltingv 
M^  iMti  ^moUt-  tAW  h&i  father'isPafaartf^'GidMKitatioDj  ^^'JOto^ 

fiw't8)^4  2f  ItfMiaffbtea'a  Haadn  Law, Gk. iY^.pp.  139 and  180^ 
1  Stranivs's  Hlndii  Law,.  Ck  711,  pp,  L52.  and  .168;  [Qoii€n» 
OiJ«**-«3irXboB;  SteangeJarthao^itceating'aidinotfinlieiata^HMK}; 
HmagF'hea)}  in  the  lattet  pootioiLof  the  ahapter,.bat  Isabmitthttb 
Ibaiflnvt  paribflfi  Ch«  \^J1I^  innot  ao-iimitedl  Sea  further  the  Dajfan 
Mmi0^  (%w-Y,  aU  19  ;;tfaetyyavaAhta  Darpanaj  p4;  1014  ;  an^  Mr; 
MiVitriW^  edition  of  tihe  DharmarSaatrai  p.  4ll^.  The.  Qs^tfi  vi* 
ehMW^' Wtb.  ^^  {^^'^9  nwi]|4e»iwce>.  aM^  tbq  aon<  .BaiMeeda;r 
[Ctoopiib  QfJv-T^t  ,ia  net  eaaetitial  t»  tbe^  tather'a  n^j^atenapM  tkat* 
tba,a<9»»ahoQ}ditak9  th^  prieperty»]<  J  aebioat  that;  m  tUa^  oaao) 
tb^a  aon.  would  take  hia  father'a  abane.  Theve*  iaone  otl^ar  ppint^. 
Tbc^l^l^mJ^ls  &0fii  i^e-deoree>. and  the  order  reftusing^  a  reyiaw.;* 
bqt^iia^ppaAlw^UU^fijoinaiiichraa.Q^^  and,..  ai^tbUigrPanA 
ak»a^  tbM^^ent  aF|)aaJI^  oaght.b)  be  dianuaaed. 


Itrvluaiipeel^ia  raply^ 


&«r.  otkv  iMu2i; 


fl)  ^  YT.  Bh  IS5.  fS)  2  B.  L.  B.,  F.  B«,  i03»  at  pp.  ilB 

(8)  1  l£ad*  H.  C;  214.  and  12(K 
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^y*       '  He  jttdgmant  of  the  Ocraii  was  dillivered  by 

OwiftBXAjuffa  ■ 

^^        OoiKaE^O.J.  (Hit  l4Prd8hi|i,  after  aMing  th^  Mtm^jBfi  «te 

Uaaaamk^  apfdlMi^  abtt%  and  faadiiig  tke  paitioM  a£  th»yidlKiaa»ti>af 
.vmBtm.  jiMpiioniMi^  j^^  {rom  the  ^ordfl*  '"^Iha  queqUon  wriMi m  10^  tte 

^kilttdaaft  Mahndmimftk  BjfMk''  to  '' wliathM*^  ^  tha^maoaC 
iE^priw  C3iaiidm'0  death  ia  Ootob^r  1869;  \»,  im  moflmliljr 
iMBQe  ^)/^aa4th0WD?dft/^Ianiaotpr9piiKadto  ^diHM^Iiiiifc 
HAt  Maheodnoialli  %aak  waa  ia  1869.  alMolutolj  liimMUy 
iManM  .Wilkin  ike  meaning  of  the,  Hindu  law^  i|o  i|f»  to  lia  i«h 
caiMtUeofanharifctng/'  eoDftinn^)*-^ow  tlie^oe^tipOi  14  wbftliif 
the  tMN»tiantion  tkeref  pafc  forward,  and  npon  wbiok  ttieiiiii0»aB| 
ib  founded/ that  a  parly  moat  ba  abaoinMy  iaanraUf  iioana  ia 
order  to  b^lndk^pabk  of  inheriting,  ia  in  aoeordaaba « irttk'Hindm 
law.  Mostofi^  tevta  npon  the  ■nbjeot  are  tabe  immd;  iia  ttba 
Dtf^abhagat  Ok  V—the  chapter  as  to  exnlosioa  fromiohetiliiaM. 
Tha  fint  is  ftem  .Ifoon^  whiiph  -eajs  :~'^  Inipc^wt^  pm«W'M4 
ontoastB  aro  exoloded  from  a  share  o£  the  kerMftige  ;  and  -m,  w?f 
perama  been  blind  a«id  deafi  aa  well  as  mt^dooePj  iiHetig  tb^ 
dumb,  and  those  who  ham:  lost  a:  sense  <or  a  limfa).'^  Aa^^tbar 
tett  ii  from  YajnyasNdkya^  whioh  saya  ^^^^  An  ontcasViiad  Ma 
BBsne,  an  impotent  person,  one  lame,  a  madman,  an  idiots  ja  blind 
man,  a  person  afflioted  with  an  inoaraUe  disease  (as  well  aa 
others  simihurly  disqnalified)  must  be  maintained,  excahriing  them 
however  from  partieipation  ;  one  who  cannot  walk  is  lama.*^ 
And  in  tiie  next  ehnse  there  is  a  text  of  Devala  ^-— '^  When  tifia 
father  is  dead  (as  well  as  in  his  Kfe  time),  an  Impotent  man, 
a  leper,  a  madman,  an  idot.  a  blind  man,  an  ontca^,  tii^ 
offspring  of  an  ontcast»  and  a  person  wearing  the  token  (of  ire)f* 
gioniB  mendicity),  are  not  competent  to  share  the  heritage.^ « The 
same  text  19  in  other  books  of  authority  as  the  Diaysbkiatna 
Sangiaha,  were  it  is  given  thus ,«— '*  An  outcast,  his  c^pring. 
and  impotent  personi  one  lame,  insane,  or  an  idiot,  a  bHad  man^ 
one  inflicted  with  an  incurable  disease,  should  be  suj^rted* 
since  they  are  excluded  from  the  inheritance*^  (8)«  THiie  words 
of  the  Mitakshara  in  Ch.  II,  s.  IQ,  sK  8,  on  ezdusion  from  inherit* 

(I)  Jn*6,  p,  201:  (2i  Ch.  III.,  si.  7. 
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ttoee,  9Mt^**  th^  aatbor  sMte^  an  eaoepfcion  io  wliat  haa  been       i872 

aaii  by  bim  rmpm^g  the  etieoesmoii  of  the  aoni  the  widow,  ^^j^ikawaw 

attd  other  bem^ aa  welLae  «ha.?e*iniitad  paoMot^ '  aainfioteat      amx 

fwaatt,  OB  oateaafe  aad  Ub  ipniei^  one  kMna«  a  laachnaiii  aa  iAU^,  m^miimu. 

i^blM mmh  aad  apanon  afllititad  with  aa  inaoaabb  imam,  ^^ *™*' 

wapattaa^  albam  ^jmrnehaAf  diaqaalified)  nniei  bo  nanrtained, 

eaahidiag  4beni  hoapoter  from  pa«*ioipalioa/'  boing  iba.«»io 

ftnk^a  i»ia  the  DeyabbagSi    I  majr  aleo  notioa:  that,  m  JHber- 

ISng  o«  Itiberiteaeo^  &  161^  it  is  said  >-t^' Aa  aaooeaaaa  takaa 

placo  in  oontideration  o£  the  benefit  conferred  on  the  deoeaaed 

by  the  faneral  ofieriags,  those  who  cannot,  either  for  a  general 

or  speoial  cause,  or  those  who  will  not  perfbna  the  ceremonies^ 

are  necessarily  exolnded  from  becoming  heirs  ; ''  and  he  refers 

to  a.  1 W,  wbara  it  4s  sii4>-^'  Thi  being  impotent,  or  bom  blind 

and  dealj  or  having  lost  a  sense  or  a  limb,  or  being  a  madman , 

an  idiot,  or  dnmb,  becanse  these  defects  are  considered  as  a 

imnisbnent  for  crimes  ocAaviitted  in  a  ferm«r  state/'    The  texts 

Bpealc  of  incurable  disease,  bnt  madness  is  a  separate  head  of 

disqnaTffication  to  which  inonrabilty  is  not  attached.    They  do 

not  support  the  proposition  that  a  person  mast,  as  Macq>heraott,  J«, 

says,  be  absolutely  incnrably  insane.    That    goes  beyond  what 

the  tBxbt  warrant. 

. ;  The  eyidence  in  the  caae  with  regard  to  the  state  of  mind 
«(  l^alfendraiiath,.  Bjysak  was.  the  deposition  of  I>r.  Payne, 
il^^.asiid>^!-(bis  Lordship,  road  Qr.  Payne's  ^yidenoe  and  pro-* 
Qfaadedi).  lit  appeara  to  aa  tiiat  this  oTidence  abtfws  a  state  of 
fiM^mw  for  a  long  period  of  time,  aad  certainlyi  if  not  without 
an  absolute  possibility  of  core,  without  a  probability  of  it.  It  is 
not  n^essMj  to  show  by  clear  and  positiTO  evidence  the  abso- 
lute impossibility  of  a  cnre«'  There  is  no  authority  for  that 
either  in  the  t^ts  or  decisions.  According  to  Dr.  Payne's 
evidence!  this  person  might  well  be  described  as  a  madman  ; 
anci  in  ]869,  when  the  snccessiqn  fell  in,  he  was  certainly  a 
madman,  and  was  notrat  t)iat  time  in  a  condition  to  offer  the 
funeral  oblations^  which  is  gi^iren  aa  tlie  reason  why,  such  a 
person  shoold,  be  excluded,  frpm  inheritance.  For  that  reason 
we  think  the  decree  of  the  learned  Judge  cannot  stand,  and  that 

part  of  it  which  r^tea  to  Ae  share  of  liabendranath  Bysak 
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W9      mtmt  b*  aek  M(d&.    The  tnte:  wlitoli  tcidttde  m  madhunr  fimi 


nvKMi 


iiAwa«A».  tlM'fMMki<iRttagtv»<Mii^'wbMi4h6y  M^to 


d^  4ft MOtftmi  irinb ifl(  a  propv  mhv  to  bvalowvi  i^ior  li 
dwmrtir  iBjmM  mafmtoiian#»(  froift'  his  riuRV'  of  'iSm^pKifthfi 
The  fiiHw  «fll  fwpedwely  benritheir  eira  oiik'joe  *k»  ahmmI 

to  biT  teoabd  aa  b»t«idd»  aifomey  and:  olent  oo  «eal0 

»,  .. 

Attorneys  for  the  appelfeinto*:  Messrs.  Gray  ^  Sen. 
Attoniate  for:  tfaecwappiidablfe  Mftni<»  Acatite^  Ai 


'   •  I 


'   t  •■ 


1872 


'-> 


.S.M.  EPAlJKXrK4Rl,DASlAinjiA»0THiR.r.ABIKABHqBAl©BA 

MOOBarSJEE. 

-  9  •         m 

'  •       r 

• 

The  Court  wfll  not  order  a  person  not  oa  the  record'  to  pay  the  coBtff  dfe- 
preed  agaihst  the  deC^n^i^  when  the  Uitter  is.  a  reaf  and  not  a  jsham  de^n- 
dant  a^lJ  hii))3el{  didth^e  wrongful  a^  on  which  th^  suit  was  bas^i^dW 
an  iiiiteibstri^the  sabj^ioiatt^orthesnit,  iKndlrtien'  thepUkthttothew^ 
be(bfe'tfi#tHir«heoih3MiBteD(teii^^^  #hiai'We  aAer#tiWte'iMt^'W^ 

bin  49i»/d#f«i^t/ea  Mte  9o#iA41>«. 


.  t  H  • ,  •  ••  •• , 


r  .  •  '•  « 


On  §tj^  ^ng^ai  |[872  the  .Adffoeiite-qmiral:  ^jfy^l  QJbtamo^  a. 
irulejcalhpg  c^^^ri^bnatel  Go^aia,  to  shp^r  caused  wby  he  ^idct 
npt  )mj  to  tj^  plaintiffs  theit  costs  of  this  soit  paj^ble^  tob  th^ro 
by  tbaiefe^dant  A^nasli  Cb^^^  ^ftw^terjee  under  the- decree' 
fa  tHe  sdit.  '  Tbe  rale  was  obtained  on  thc^  deoree  a^  e^  affi^ar 
vita  of  the  delfendant  ATwaasIi  Chan*a  Uookerjee  and  of  Mri 
Carrbthers,  OAe  of  the  attorneys  for  thei  plaintiffs,  tj  a|>pearedf 
ftotatHeee  iffidayltstlUt  the'stiit  had'beea  ihititM^^  to  o^in  pos- 


.  V 


OflSce 


0>SwSn>Hi<tJKiMli»,l4anJMl1.XMf^^ 
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QmUrn  kmimk  bmh  bMJMjB  «i  pftrtmtfliy  #0  yrwrtiwii  imdeirtiiia  j^i^^l^ 

alpk;  of  te  <B«aiil  PrteJ^  :C!opiMyt  m4  aft^  Bnohtdi^ 
PQ¥^b994ipBi>tb9  j»l^nfc  aad  ptock  o£  tbQ  Bengal  I'rintiiig  Com'* 
pan^  were  resnoved  into  the  premises  of  which  the  plaiptiffa 
sought  to.  jDeoQYw  pos^easion^  On  the  i9th  ]l^ebraary  Krishna* 
1^  Go8ai^  advertized  that  he  was  the  sole  proprietor  of 
teh9  Bengf^  Printing  Company^  No.  12  Old  Post  Office  Street. 
flaid.on  the  following  day  the  plaintiffs'  attorneys,  acting  under 
instractions  from  their  clients,  gave  Erishnalal  dosain  notice 
thatj  imless  he  wonld  forthwith  deliver  np  possession  of  the  said 
premises^  tlbey  wonld  apply  to  add  him  as  a  defetidant  to  the 
Bait*  It  appeared,  however,  that  the  threat  was  not  carried  into 
ewcntjon,  b^j^  i^rishnalal  Gosain  was  never  added  as  a  defend^ 
ant.  On  the  24th  February  Abinash  Chandra  Mookerjee  and 
Erishnaial  GDsain  saed  the  plaintitfs  for  specific  performance 
ot  an  agreement  to  grant  them  a  lease  o(  the  house  No.  12,  Old 
Pp9t  office  Btr^eD)  alleging  in  their  plaint  that,  in  pursuance  of 
p^rmis^iop  granted  to  them  by  the  plaintiffs^  agents  they  hadj 
on  the  8th  January  1872,  taken  peaceable  possession  of,  and 
h^d  removed  iheir  plant  and  8took-in*trade  into  the  saic^  pre* 
BUQes^  The  suit  for  specific  performance  was  dismissed  on  the 
13^  Jvne  1872 ,  with  costa^  the  plaintiffs  therein  not  appelir-* 
ing..  The  plaintiffs  in  this  suit  obtained  a  decree'  on  the  &th 
Jane  1872  for  possession  of  the  premises,  and  for  Bs'.  2,000 
damages^  together  with  costs,  of  snit  on  scfile  No.  2»  which 
costs  were  taxed  at  Us.  2,235-1.  Neither  the  costs,  nor  the 
damages,  nor  any  part  thereof,  had  been  paid  by  the  defendant 
Abinash  Chandra  Mookerjee  ;  and  Mr.  Carruthers  in  his  dffida* 
vit  stated  that  he  had  been  informed  by  Mr.  C.  F.  Pittar,  the 
defendant's  attorney,  that  the  defendant  Was  a  mad  of  Very 
limited  means,  and  wholly  unable  to  pay  the  costs  or  the 
damages  awarded,  and  that  he  had  no  interest  either  in  this  suit 
or  in  the  suit  against  the  plaintiffs  for  specific  performance,  and 
that  such  suits  were  defended  and  instituted  for  the  sole  benefit 
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I87B      of  EriahtiftU  CkMMin.    Thi  aiidlwt  >ohrrai  to  <liadBpoti>iwiflt 
&  M,  PftAir  ^  defiMidaat  at  iho  hauring  of  the  sait^  ia  irti^ .  tfca  Jnfamiant 

Abimw     by  Eriabnalat  Ooeatn,  iHio  was  Oe  monied  ]Ntf«Mir  al  «kia  ina ; 

XooKiBMM.  ^^  ^  ^^  daiiDdul^  took  poia<iwon  of  tlia  piaaiwaa  fio»  12, 
Old  Pott  Oflloa  Street^  with  KrisltaBkl  Oosaifi'tkiKmiidga ;  thU 
he  had  ceased  to  be  a  partner  in  the  Bengal  Printing  Cempany 
on  the  15th  April  1872»  from  which  dale  he  had  received  no 
proftte  therefrom  ;  that  he  had  no  interest  in  the  snit  i  and  that 
the  cjsts  were  being  paid  by  Krishnalal  Grosain.  The  defend* 
ant  Abinash  Chandra  Mookerjeee  supported  these  statements  by 
an  affidavit  in  which  he  alleged  that  Krishnahd  Gosamhsd 
agreed  to  fay  the  costs  of  this  suit  and  of  the  snit  for  speeifio 
performancei  an  J  that  the  letter  sntt  was  institntedj  and  both 
snits  were  carried  on,  for  Krishnalal  Gosain's  sole  benefit. 

In  an  affidavit  filed  in  answer  to  those  npon  which  the  mis 
had  been  obtained^  Krishnahl  Oosain  stated  that  Abfaissh 
Chandra  Mookerjee  was  his  managing  partner^  bnt  that  he  had 
never  aathorised  him  to  take  forcible  possession  of  the  plabtUb' 
premi(ies>  nor  Was  he  aware  that  Abinash  Chandra  Mookerjes 
had  done  so  until  after  the  institntion  of  the  plaintllb^  snit;  thst 
he  had  merely  learnt  fkrom  Abinash  Chandra  Mookerjee  that 
there  was  a  hoase  to  let  in  Old  Post  Office  Street,  and  had  givon 
his  assent  to  renting  it.  He  denied  that  he  had  ever  agreed  to 
pay  all  the  costs  incnrred  in  the  condnct  of  this  snit,  or  of  the 
suit  for  specific  performance,  or  that  snch  suits  were  for  his  sde 
benefit* 

Mr.  Kemiedy,  oh  behalf  of  Krishnalal  Gk)sain^  showed  oatise. 
Up  to  the  present  time  there  has  been  no  case  showing  that  tbs 
Court  has  power  to  order  a  stranger  having  a  substantial  inter- 
est  in  a  suit  to  pay  the  costs  due  by  the  defendant,  althongh 
there  is  a  note  by  Mr.  Boarke  in  his  report  of  the  case  of  8>  H* 
^amnutaundry  Dosaee  v.  Anundolotl  Boss  (1)  to  the  effect  that 
such  a  coarse  mighty  under  certain  circumstances^  be  adopted.  lu 
order  to  succeed,  the  plaintiffs  mast  show  something  in  the 
nature  of  barratry  and  maintenance.     See  fer  Lord  Abioger  m 

(1)  Bourke,  41. 


^rti  li.]  HlGfi  dotJAT?.  sis- 

"Sdyuoard   v.    ^ijfard  {I).    His  was  the    principle  adopted  by ^^^^ 

Pliear,  J.,  ia /ugfes^wr    Cwymar  v.    Prossono    Coomat  Ohdae  (2)  s.H.F&an- 
and  in  S.   2f.  Bttmma*itn<i?-jf   D(w«w    r.    Aniindololl  Boss  (3).  *"2*^  J^^" 
The  {jllaintifts  ought  to   have  made  KriahnaliJ.  GK)8ai&  a  party     Aunaah 
defendant-^S6f&6%  v.  mn%er^  (4)  and:5i?an«  v.  i2ee9  (5)^  MoouuBSk 


The.il£2tK>ca^e-(?6na4^a^  (<#(?•)  *^  support  of  the  rule. — The 
liabiUtiy  of  Kriabni^l  Gosaiu  dep^id^  on  whether  he  consented 
to  the  Wrongful  act^  or  afterwards  so  gave,  his  assent  to  it  aa 
to  fibow  that  he  concarted  with  Abinash  Chandra  Mookerjee— ^ 
P^MsV.  £amion£  (6).  The  technical  role  established,  by  the 
Engliab-  cases  is  only  a  portion  of  a  broad  principle ;  the  real 
point  to  be  looked  at  is  who  was  substantially  the  def  endantr-* 
Doed.  Uarsters  v»  Gray  (1).  In  this  case  it  was  clearly 
established  that  Krishi\alal  Gosain  paid  for  the  defence^  and 
was  the  real  defendant. 

Cut.  adv.  vulL 

Hacphxbson^  J«*-^l6  appears  to  me  that  this  is  not  a. case  in 
wluoli  I  ought  to  order  that  the  damages  and  costs^  .or  the  costs^ 
payable  by  the  defendant  Abinash  Chandra  Mookerjee^  should 
be  paid  by  Krishnalal  Gosain.  The  case  is  by  no  means  one  of 
tlioee  contemplated  by  Pheaf ^ J.^  in  the  remarks  made  by  him 
in  his  judgment  in  the  case  of  S.  it,  Sammasundrj  Dossee  V. 
Annndololl  Doss  (8)  ;  for  this  is  not  a  case  in  which^  in  the  course 
of  the  trial  itself,  it  for  the  first  time  turned  out  that  the  party 
before  the  Court  was  a  man  of  straw^  and  merely  the  puppet  of 
Kriahnalal  Gosain>  who  was  actually  pulling  the  strings  of  litiga^ 
tion.  In  the  first  place,  the  party,  before  the  Court  is  not  a  man 
of  straWi  as  far  as  1  can  see,  whether  he  is  or  is  not  now  able  to 
pay  the  amount  decreed.  Abinash  Chandra  Mookerjee  was  in  no 
sense  a  sham  defendant^  he  was  a  real  substantial  defendanti  who 
had  himself  .done  the  wrongful  act  on  which  the  suit  was  based* 
and  who  had  a  six-anna  interest  in  the  whole  matter^  which 
was  really  the  subject  of  the  suit* 

(i;  4  M.  A,  W ,  194  (6)  2  Q.  B.,  339. 

(3>  1 1.  J.,  N.  S.,  282 .  (6)  1  Car.  &  Marah.  ,93. 

(3)  Bourke,  44  (7)  10  B.  So  0.,  615. 

(4)  10.  B  &  C.  U3 ;  in  note.  (8;  Bourke,  44,  at  p.  46. 
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^^^*  Hhm,  the  plaiiiiHb  did  not  for  the  first  tinie^  in  tb^  (Xmiw  oE 

8.M.PRAK-   tlie   trial   itieif^   diacorer    the   position  of  the  defendant  witk 

xvii^DAti  ^]^{qq  iq  K^rishnalal  Ck)sain.    They,  in  hci,  all  abng  kmnr  dE 

AnvMH    the  oonnection  between  these  persons.    The  negotiations  whieh 

^^BioiMMBatm.  had  taken  place  between   Abinash  Chandra  And  the  plahitHfs 

were  ior  a  lease  of   the  honse    to  him  and  KrishDalal  Gkisain 

for  ttie  purposes  of  the  printing  business  whieh^they  were  oarry- 

iog  on.     At  any  rate,  if  the  plaintiffs  did  not  know  of  tfie  part- 

'nership  at  the  time  they  filed  their  plaint,  they  certainly  knew  on 

the   20fch   February    as  much   of  the    connection  of  Abinash 

•^Ghandra  Mookerjee  with   Krishnalal  Oosain  as  they  now  know, 

and  they   on    that   day    wrote   a  letter  to   Krishnalal  Guam 

treateuing  to  have  him  added  as  a  party  defendant  to  the  snity 
if  he  did  not  immedietely  give  up  possession  of  the  honse. 
Ihe  course  indicated  in  this  letter  was  in  fact  the  conrse  th^ 
(plaintiffs  should  have  followed  :  Krishnalal  Gosain  ought  to  hare 
been  made  a  defendant,  for  practically  he  was  just  as  much  liable 
in  this  suit  as  was  Abinash  Ghaodra  Mookerjee.  Krishnalal 
'Gosain  had  certainly  no  more  interest  in  defending  the  snife 
than  Abinash  Chandra  Mookerjee  had,  except  that  he  had  a 
larger  share  in  the  partnership.  It  is  a  case  in  which  the  plain- 
tiffs have  chosen  to  sue  only  one  person  instead  of  suing  two 
The  defendant  wa^  selected  by  the  plaintiffs  themselves,  andia 
in  no  sense  a  sham  defendant.  I,  th  erefore,  refuse  this  appli- 
<»tion  ;  but,  considering  all  the  circumstances,  I  shall  not  give 
«ny  costs. 

Rule  dischargeiL 

Attorneys  for  the  plaintiffs,  Messrs.   Carruthers  and  Dignam. 

Attorneys  for  Krishnalal  Gosain,  Messrs.  Smnhoe,  Law  ^  Co, 
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[APPELLATE  CIVIL.] 


S^cre  Mr,  Ju&Hoe  MiUer  aaid  Mr.Juetice  Aindie. 
KASINATH  SHAJIl  (Plmktiff)  v,  DWARKANaTH  SIRKAR  aki>'  ^^{^ 

Ad  FrfJo/1859,  «.  ITO-^udgment  againgt  Party  for  Ncm^atttnAmc^^ 

Statemmt  in  WriUm  Staiement  not  Proof. 

The  dJMrotion  wliiofa  •  Court  haa,  onder  s.  170,  of  Act  VIII  of  1B59,  of  puuaag 
Jadgment  against  a  party  for  non-comidtanoe  with  the  Oourt's  order  to  attend  and 
give  eTidence  or  prodaoe  doonmenta  in  a  suit,  is  not  confined  to  oases  where  the 
party  summoning  him  cannot  prove  his  case  otherwise  than  by  the  evidence  of 
■noh  other  party,  or  where  the  fact  to  be  proved  is  solely  and  exclusively  within 
ihe  kxwwledgeof  snoh  other  Iparty. 

A  bare  allegation  by  a  defendanc  in  his  written  statement,  without  any  proof 
in  support  of  it,  that  •  certain  person  is  his  inveterate  enemy,  is  not  sufficient  to 
discredit  that  person's  testimony. 

Ejlsinatb  Shaha  sued  the  defendants  to  reoover  possession; 
of  certain  jote  lands.  He  alleged  that  he  was  the  defendant's 
jotedar  for  upwards  of  twelve  years,  of  the  disputed  land,  on  an 
annual  jumma  of  Bs.  32-3 ;  that  his  name  was  recorded  in  the- 
defendants'  sherista ;  that  on  the  .1st  Aghran  1277  (15th  Novem- 
ber 1870),  the  defendants  dispossessed  him,  and  that  the  first 
defendant,  Dwarkanath  Sirkar,  had  entered  into  possession. 

The  d^endants  in  their  wAtt^i  statement  stated  that  the 
plaintiff  was  not  in  possession  of  the  disputed  land  as  jotedar  Or 
in  any  other  eapaoity ;  that  they  nerer  put  him  out  of  possession ; 
that  the  land  was  held  in  jote  by  one  Jagannath  Shaha,  on  whose 
death  without  issue,  they  and  their  co-eharers  bad  leased  it  to> 
one  Zaker  and  others,  who  were  now  in  possession  by  paying  rent  ^ 
and  submitted  that  the  claim  was  barred  by  the  law  of  limitation. 

*  Special  Ap)>eid,  No.  1380  of  1871,  from  a  decree  of  the  Subordinate  Judge  Of 
fiajshahye,  dated  the  26th  June  1871,  reyers.ing  a  decree  of.  the  Mansif .  ot  thai 
distdct^  dat#d  the  27th  Ifaccb  Wl, 
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1872  The  Mansif  fixed  the  following  issues  among  others  :— 

Kabinath        "  Is  the  Ruit  barred  by  (the  law  of)  limitation  ? 

V.         *^  Whether  the  plaintifi's  allegation,  with  regard  to  his  jotedari 
PwARKANATB  (right)  and  possession,  and  his  subsequent  ouster,  is  true  or  not  V* 

In  support  of  his  case  the  plaintiff  cited  all  the  defendants 
as  his  witnesses.  They  were  summoned  to  appear  with  their 
books  and  papers  relating  to  the  mauza  in  which  the  land 
in  dispute  was  situated.  In  answer  to  the  summons,  only  two 
of  the  defendants,  Panchauand  Chowdhry  and  Girish  Chan- 
dra Moitro,  appeared  and  were  examined,  and  Panchanand 
Chowdhry  also  produced  the  books  and  papers  called  for.  The 
plaintiff  had  three  other  witnesses  examined  in  his  behalf.  None 
of  the  other  defendants  who  were  summoned  appeared  to  give 
their  testimony,  and  the  Munsif  considered  the  excuses  wfai(*h 
they  offered  through  their  pleader  for  their  non-attendance  to  be 
insufficient.  In  the  opinion  of  the  Munsii,  the  plaintiff's  case 
was  fully  established  by  the  evidence  of  the  two  defendants  who 
were  examined,  by  the  books  and  papers  produced  by  one  of 
them,  and  by  the  other  evidence  adduced  by  him.  In  addition 
to  this  finding  in  the  plaintiff's  favor,  the  Munsif  added  :— 

"  Hence,  with  reference  to  the  evidence  alluded  to,  as  well  as  under 
the  provisioDB  of  s.  170  of  Act  VIII  of  1859,  and  according  to  the 
ruling  laid  down  in  ^timali  Hemangini  Dasi  v.  Bamnidhi  Kwhdu  (1) 
the  suit  mast  be  decided  against  the  defendants,  and  a  decree  entered  in 
favQi*  of  the  plaintiff." 

The  defendant  Dwarkanath^Sirkar  appealed  against  the  Mun- 
sif's  decree. 

On  appeal^  the  Subordinate  Judge  reversed  the  Mausirs 
decree,  and  dismissed  the  suit.  He  assigned  the  following  reasons 
for  arriving  at  a  different  conclusion  from  the  first  Court :— • 

**  As  for  the  evidence  given  by  Panchanand  Chowdhry,  m  favor  of  the 
plaintiff,  I  would  observe  that  it  cannot  be  relied  upon,  for  it  was 
.  long  before  the  said  Ohowdhryr  gave  this  evidence  that  the  appellant  in 
his  written  statement  described  him  as  his  '  inveterate  enemy*'  The  wit^ 
ness  Madhab  Chandra  Shaha  is  the  plaintiff's  nephew.  The  witness 
Haris  Chandra  Ghose  is   the  plaintiffs  servant-    The  witness   Qirish 

(1)  i  B.  L.  R.,  S.  N.,  xi 
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ChandraMoitro  cannot  speak  about  the  alleged  j  omina  and  bind  of  the  plaint-         1872 
i£E  with  any  dergee  of  exactness.   The  witness  Barada  Gabind  Sing  states     ,.      "    j~ 
contrary  to  the  plaintiff's  own  allegation  that  he  was  ousted  in  the  month       Sbaha 
of  Kartik  (November).    Under  these  cironmstances  the  Court  below  was  v* 

not  justified  in  passing  judgment  against  the  defendants  on  their  failure  ^iskak^^' 
to  appear  as  witnesses  before  iiim,  fors  uch  a  prooedore  is  only  applicable 
whan  a  party  to  a  suit  refuses  to  attend  and  give  evidence,  though 
summoned  to  do  so,  and  when  the  party,  desirous  of  examining  him,  is 
unable  to  prove  his  case  without  his  evidence,  and  when  the  matter 
which  he  is  unable  to  establish  turns  upon  such  a  question  of  fact  as 
may  justly  be  considered  to  be  only  within  the  knowledge  of  the 
party  who  refuses  to  give  evidence.  But  it  would  appear  that -the 
special  appticatioQ  made  by  the  plaintiff  on  the  6th  Mi^h  1277 
(18th  January  1871).  citing  the  defendants  as  witnesses,  mentions  no. 
where  that  he,  the  plaintiff,  will  be  unable  to  establish  his  claim  without 
the  defendants'  evidence.  Moreover,  the  defendants  in  their  verified 
written  declaration,  dated  the  29th  Magh  1277  (10th  February  1871), 
state  that  the  papers  called  for  from  the  defendantii  are  not  in  their 
possession.  Besides,  the  plaintiff  did  not  entirely  rely  npon  the  evi- 
dence of  the  defendants,  but  on  the  contrary  he  has  furnished  other 
evidence.  Hence  I  see  no  reason  why,  nnder  the  ciicumstances  of 
this  case,  judgment  must,  as  a  matter  of  course,  be  passed  against  the 
defendants  under  s.  170  of  the  Civil  Procedure  Code.  This  seems  to  b© 
tho  view  taken  in  the  case  of  Srvmati  HemangiMi  Dasi  v.  EaTimidhi 
■Kundu  (1)  which  the  Munsif  has  quoted  in  his  decision.  The  evidence 
adduced  on  b^alf  of  the  defendants  proves  their  allegation.  The  lower 
Court's  decision  must,  therefore,  be  set  aside,  and  the  grounds  of  appeal 
are  held  to  be  valid." 

Inst  this  decision  the  plaiulijff  appealed  to  the  Higli  Court- 


Baboos   NaJit  Char^a  Sen  and  Oirish  Chandra   Mookerjee 
for  the  appellant. 

Baboos  Dehendra  Narayan  Base  and  Uohini  Mohan  Boy  for 
the  respondentB. 

The  judgment  of  the  Court  was  delivered  by 

MiTTEB    J. We  are  of  opinion  that  this  case  falls  within 

(I)IB.L*  R.,S.N.,xi. 
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1872       the    purview   of  the  case  of   Ishan  Chandra    Ohose  v.    Baris 

Kasikath     Chandra  Banerjee  (1).     The  suit  was  for  possession  o£  a  piece 

^^^^^      of  land  which  tiie   plaintiff  claimed   by  virtae  of  an  aUsged 

^''S^l^*  jotedari  right 

(His  Lordship,  after  briefly  itatioff  the  fiiots,  and  readtof  Ihtt 
portion  of  the  Snbordinate  Judge's  jndgment,  from  the  words 
''  Under  these  circnmstanoes  the  Court  below  was  not  jnstified^ 
&c./'  to  ''  witlrin  the  knowledge  of  the  party  who  ref  asaa  to  gira 
evidence/'  proceeded.)— In  this  case  there  is  no  dispute  whatever 
that  the  defendants  were  duly  ordered  by  the  Uonrt  to  appear  aftd 
give  their  evidence,  and  consequently  the  first  portion  of  the 
Judge's  remark  does  not  appear  to  be  of  much  importance.  With 

(1)   Be/ore  Jdr.  JusUc$  Vaepherson  and    and  wbicb  thit  Cdnit  propedy  pssied- 
Mr.  Jwti09  ^Iwfr.  And  I  think  thst  the  lowdf  Appellate 

Coiut  wai  wmag  ialatMf enng  With  VbUb 
t3HANCHANDBAGH081Uv»orHKi8    JudgnMit.  Wo  have  smt  for  ttasiHrtAtB*^ 

(Plaxti?vs)  ▼.  HABI8   CHANDRA    anditappeanclearijfromitthat^lioda. 

BANEEJKB  Ainx  AvoTBsa  (Difind-    fendant  was  summoned  speciaUy  ander 

ANTS).*  aa.  162  and  168  of  the  Code  of   Gira 

The  Ut  BfipUmber  I860.  <  Prgoedare  ;  and  that^  whe&  he  show- 

Baboo  Tamlffia^A  Dtt<<  for  the  appelUnti.    edoanse  ag^ainst  being  oafied  upon  to 

Bftboo^ma  CharanfUmeriiU  for  the  attend,  the Cotiit  was  not  satisfted  trilh 
•eikpoBAeats.  the^oaoeeshawB.    Vadev  tbese^slDoaai- 

stanees,  and  there  being  eridenee  wUoh 

MacPbbbson^  jr.^In  this  ease  the  da-    supported  the  plainiift's  oase^  the  Hob- 
fendant^  having  been  ordered  to  attend    sif  was  qaite  right  to>deoide  against  tbo 
and  give  evidenoe»  without  lawful  canse,    defendant  nnder    s.    170.    The   jndg- 
failed  to  oompljr  with  that  osder ;  and    ment  of  the  lowei  Appellate  Court  ongfat 
in  oonsequenoe^  the  Ceait  of  first  hi-    to  be  ravened,  and  the  jfidgm|pt  of  the- 
atsooe  passed  judgment  against  hinLTlIb-   Coilrt  of  first  inatanoe  restored  withi 
first  Goort  decided  in  favor  of  the  plain*    oosts. . 
tiff  upon  other  g^onads  also.    In  appeal 
the  lower  Appellate  Court  reversed  thia 

ordwy  not  being  satisfied  with  the  GtovBB,  J. — laaiiof  l»beaaine'epiaioii.. 
evidence  of  the  plaintiff,  and  saying  that  It  is  qnite  dear  that  the  order  of  th» 
the  Huasif  ought  not  to  have  decided  Mnnsif  was  based  substantially  on  tha- 
against  the  defendant,  because  he  failed  defaalt  aC  the  defendant  to  ooma  ia  and 
to  ai^pear  and  give  evidence^  give  eridenoc,  and  it  appflanit  asoreov^r 

It  appears  to  me  that  the  judgmenli,,  that  the  defendant  was  summoned  after 
passed  by  the  Court  of  first  instance  enquiiy  on  the  part  o£  the  Munaif  that 
against  the  defendant,  was  a  judgment  hto'cridenoe  was  niwsiiiiy  fortia  elu-^ 
which  that  Court  had  full  powerto  pass    cidation  of  the  case. 

^Special  Appeal,  No.  844  of  1869,  from  a  decree  of  the  Second  Subordinata' 
Judge  of  Hooghly,  dated  the  I9th  January  1869,  reversing  a  decree  of  the  IConaiL 
of  that  district,  dated  the  24(^1  August  I86S. 
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reference  to  the  other  portion   of  it,  it  seems  clear  that  there  ia       ^ 
nothing  in  the  Code  of  Cinl  Procedure,  or  in  any  other  law  that    K^^^^ath 
we  are  aware  of,  whidh  sajs  that  the  provisions  of  s.  170  apply  to         v. 
those  eases  only  in  which  theparty  saniTnoning  his  opponent  is  not    ^gS^s^^" 
in  a  position  to  prore  his  oase  oHierwise  than  by  the  evidence  of  * 
that  opponenty  nor  is  there  any  law  that  it  is  in  those  cases  onl^ 
where  the  &ct  to  be  proved    is  solely  and  exclusively  with(n  the 
knowledge  of  -the   party   summoned    to  appear^  that  the  Court 
can  apply  the  provisions  of  the  section  above  referred  to      This 
reasoning  of  the  Subordinate   Judge   appears   to   be  quite  erro' 
neous.  ' 

We  wish  further  to  observe  that  we  are  by  no  means  satisfied 
with  the  mode  in  which  the  Subordinate  Judge  has  dealt  with 
the  evidence  adduced  by  the  plaintiff.  The  Subordinate  Judge 
vtyS)  with  reference  to  one  of  the  plaintiff's  witnesses,  that  his 
^vide^ce  oamnot  be  relied  upon,  inasmuch  as  the  defendants  had 
previously  mentioned  in    their    written  statement  that  they  and 

th4  Witaeaa  were  not  on  good  terms.  Such  reasoning  appears  to 
me  to  be  tnanifestly  erroneous  :  oth^wise  a  party  may  get  rid 
t)f  all  his  opponent' j  witnesses,  by  simply  say iog  beforehand 
that  they  are  not  on  good  terms  with  him.  The  Subordinate 
Jhdge  seems  to  have  WhoUy  overlooked  the  defendants'  per-» 
sistentaojloantiimaciotts  refusal  to  give  evidence  npon  tha  merits 
of  the  case ;  and  taking  all  the  circttmstances  into  consideration, 
ve  think  that  the  judgment  of  the  lower  Appellate  Court 
ought  to  be  reversed,  and  that  of "  the  first  Court  restored,  with 
«il  costs^ 

Appeul  decreed* 
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1S72  Before  Mr.  JutUu  L.  8.  /odbon  otwi  Mr,  Juttioe  HorUy. 
June  26.  _ 
^         8BINATH  GHOeS  km  onuBs  (DBPivsAvn)  v.  HABOHATH 

DUTT  GHOWD^BY  (PLAumif).* 

Ad  VIII  of  1866  {B:  O-^aie  faf  Atrtum   of  BerU-^Fraud^BigJUs  of  a 
Purchaser  at  dw  AuoHoii^eale  KM  tiiwl«r  Aot  VIII  ^  1865  (B.  C.)  i0lb«» 

A  piNyprietor  of  a  Mook»  whidb  wMAbcNlt  to  b«  sold  for  wraMior  mt«  outer* 
^  into  an  arraagameiit  with  the  plaintiff,  whereby,  in  ooneidmtlott  of  a  ebare  in 
the  piiroliase,  be  agreed  to  use  his  influence  to  lii^ge  on  the  eate,  and  to  iecnre  the 
pnrchase  to  the  plaintiff.  Under  this  arrangement  the  plaintiff  became  the. par* 
okaaei^  of  the  talook,  and  the  former  proprietor  ohtaiikfid  a  ehare  in  tiM  pttn^aae. 
A  ittit  by  the  plaintiff  toouat  the  under-tenaiito  WMi  ditmiMed  \  the  plaintiff  took 
only  as  a  pnrohaser  at  an  ordinary  execntion  sale,  and  did  not  obtain  the  bene6t 
of  8.  l6  of  Act  VlII  of  1865  (B.  0.)  (1). 

Il^  execution  of  decided  fof  rent  amounting  to  Rs.  14,645-9-0 
against  Srinath  Ghose  and  hid  co-sharedrs,  tbe  ousvA  talook 
Lakhinarayan  &hose,  pftyingr  a  yent  of  Rs.  1,395,  was  sold  By 
the  Depnty  Collector  of  Perostopore>  and  wati  parchased  by  Haro' 
nath  Chowdhry  and  Chandra  Kumar  Das.  Tbe  Collector 
confirmed  the  sale,  notwithstanding  an  application  by  the  deerde- 
holder  to  have  it  set  aside  on  the  ground  of  irregalarityi  and 
fraad.    The  decree^holder  appealed  to  the  Commiiaioner^  who  set 

*  Regular  Appeal,  No.  108  of  187l,  from  a  decree  of  the  Officiating  Judge  of 
Backexgiinge,  dated  the  14th  April  1871. . 

(1)  Ad  VIII  of  1865.(B.  0.),  i.  16.—  resident  and  hei^itary  eoltirator^  nor 

*'  The  pnrohaeer  of  an  onder-tonare  aold  to  cancel  hona  fide  engagemeliti  ttftde 

under  this  Act  shall  aoqnire  it  free  of  all  with  such  class  of  ryots  of  cnltitatorf 

incumbtancOB  which  may  have  aocraed  aforesaid  by  the  nbtei  inoombent  of  the 

thereon  by  any  act  of  aiiy  holder  of  the  ilnder-tonor^  or  his  representatites,  es« 

Bsid  onder^tennre,  his  representatives,  or  Oept  it  be  proved,  in  a  fegnlar  snittobe 

assignees,    unless    the  right  of  making  brought  by  sttoh  purchaser  for   the  ad- 

fluoh  incumbrances  shall  have  been  ex-  justmentof  his  rent,  that  a  higher  rent  * 

pressty  vested  in  the  holder  by  the  Writ-  would  have  been    demalidable  at  tbe 

ten  engagement  under  which  the  under-  time  euch  engagemento  were  ooniMoted 

tenure  wfts  created,  or  by  the  subsequent  by  his  predecessor.  Nothing  in  tbisseo* 

written  Authority  of  the  person  who  tion  shall  be   held  to  Apply  to  the  pnr- 

created  it,  his   representatives,  or  as-  chase  of  a  tenure  by  the  preirious  hoi' 

signees.    Provided  that  nothing  herein  der  thereof,    though  whose  default  the 

contained  shall    be  held  to  entitle  the  tenure  was  brought  to  sale.*' 
purchaser  to  eject  khudk^sht  ryots  or 
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the  sale  aside.   -  Thereupon  the  parchasers  appealed  to  the  Board       1S72 
t>f  Revenue ;  amd  by  dii*ection  of  the  Boards  the  then  Commis-     Srinats    " 
BioQor  cancelled  his  predecessor's  order,  and  confirmed  the  sale,      Ghosb 

ilaronath  Ghowdh<ry  then  bronght  the  present  sait,  stating  in  HAsoyAnr 
bis  plaint  that  the  taloek  had  been  sold  for  arrears  of  rent  nnder  pbry* 
Act  VllI  of  1865  (B.  C);  that  he  was  the  purchaser  of  a  12-anna 
Bhat«  and  that  Ohandra  Enraar  was  the  purchaser  of  the  other 
4^nna  share  thereof ;  that  on  his  going  ^to  take  possession  of 
the  property,  he  was  opposed  by  the  defendants,  Nilmani  Bipari 
and  others,  on  the  ground  that  they  held  a  howla  and  shtkmi 
tenure    under   the   former   proprietors ;    that  by  virtue  of  hia 

purchase  he  was  entitled  to  possession  free  from  all  incumbranoea 
created  by  the  former  proprietor^  He  prayed  that  he  might 
he  pot  in  khas  possession. 

The  defendants  in  tiieir  written  Btatement  set  up^  inter  aUa^ 
that  tiie  plaintiff  was  a  relative  of  Srinath  Grhose,  one  of  the 
{ornser  proprietors,  and  that  Srinath  had,  in  collusion  with  the 
plaintiff,  caused  the  talook  to  be  sold,  and  had  purchased  it 
himself  in  the  name  of  the  plaintiff^  that  the  plaintiff^  being 
merely  a  henamXdar  of  the  former  proprietor,  had  no  right  to 
possession  free  from  encumbrances  created  by  the  former  pro-* 
prietor^  and  that  as  they,  the  defendants,  held  the  land  in 
dispute  under  a  good  and  valid  title  from  the  ancestor  of  Srinath 
Crhose,  they  could  not  be  ousted, 

Srinath  Qhose^  Ramnarayan  Ghose  and  Graur  Chandra  Ghoso 
Applied  to  the  Court,  stating  that  the  plaintiff  had  purchased  the 
talook  betiami  for  them,  the  original  proprietors,  for  whose 
Arrears  it  had  beea  sold,  and  that  the  sale  having  been  set  aside 
by  the  commissioner,  they  were  the  rightful  owners  and  in  poa* 
•session  of  the  property.     They  were  made  parties  to  the  suit* 

The  Judge  raised  the  following  issues  : 

First. — ^'  Whether  the  sale  of  the  ou8ut  talook  Lakhinarayan 
Crhose  to  the  plaintiff  and  Chandra  Kumar  Das  is  now  ^in  force  ! 

Seamd^^^li  it  is  in  force,  then, 

\8L — Is  plaintiff  the  real  purchaser  of  the  ousut  talook.  Of 
did  he  purchase  bmarfii  for  ihe^  previous  holders^  Srinath  Ghose 
and  ^fibers  ? 

31 
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» 

^^^g  2nrf..— If  he  is  the    real  purchaser,    then  is  he  •  competent    to 

Sbinats  avoid  the  defeDdant's  alleged  howlaa  and    take  (khas)  posaessioii 

<^«°"  or  not?" 

Habonath  The  Judge  held  that,  as  the  sale  had  been  ultimately  confirm* 

DuaT,  ed  by  the  Commissioner  under  the  direction  of  the  Board  of 
Revenue,  it  was  valid  and  in  foree.  He  further  found  on  the 
evidence  that  the  plaintiff  was  the  real  purchaser  of  the  three- 
lourths  share  of  the  oti^u^  talook,  inasmuch  as,  although  lie  had 
purchased  it  with  the  understanding  that  Srinath  Ghose  should 
fiubsequently  iicquire  a  share,  **  the  arrangement  i^ss  not  carried 
out,  and  the  latter  furnished  no  portion  of  the  funds/'  Ha 
accordingly, passed^  decree  in  favor  of  the  plaintifiE. 

The  defendants  appealed  to  the  High  Court. 

*  Mr.  Woodroffe  (Baboos  IRamesh  Chandra  Mitter,  Durga 
Mohan  Das,  Ba^hbehari  Qhose,  and  Kasikant  Sen  with  him )  for 
the  appellants. 

Mr.  Kennedy  ( Baboos  Annadaprasad  Banerjee,  Kali  Mohan 
Das,  .  Chandra  Madhab  Ghose,  and  Bam  Dharan  MiHer  with 
him )  for  the  respondent. 

Mr.  Woodroffe  contended  that,  as  the  sale  was  effected  ia 
collusion  with  the  defaulter,  the  plaintiff  could  derive  no  title 
as  an  auction-purchaser  under  Act  Vill  of  1865  (  B.  C.  )— 
Nawab  Sidhee  Nuzur  Ally  Khan  v.  Rajah  Oojoodhyaram 
Khan  (1).  His  right  was  that  of  an  ordinary  private  purchaser^ 
andi  as  such,  he  was  not  entitled  to  set  aside  any  incumbrance 
or  tenure  created  by  the  defaulter.  Srioath  was  bound  to  pro- 
tect the  rights  of  his  under-tenants,  and  his  not  having  done  so 
was  gross  fraud  on  bis  part. 

Mr.  Kennedy  contended  that,  as  'fraud  had  neither  been 
alleged  nor  proved  in  the  Court  below,  it  could  not  be  set  up  ii 
appeal.  The  case  made  out  by  the  pleadings  was  not  what  was 
relied  upon  in  appeal — Eshench  under  Singh  v.  Shamachurn 
Bhutto  (2).    Fraud    must    be    proved  ;  mere  allegation    is  liot 

(1)  10  Moo.  I.  A.,  322.  (2)11  Moo.  I.  A.,  7. 
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sufficient— •Bou7e»  V.  Eoans  (1).      Unless  thore  was  an  engage-       18'72 
ment    previousi-  to  sale,   nothing  done   aubseqaent  to  the  sale     SarsATn  * 
eonid  alter  the  existing  equities.     There   was  no  engagement.      Cffloae 
There  might  have  been  a  negotiation  which  gave  Srinath  a  hope     Haronat 
ef  getting  some  property  and    some  advantage.     Nawab  Sidhe&       ij^jbly, 
Nuznr  Ally   Khan  v.  Elajah   Oojoodhyaran^  Khan  {2)  ia  distiri'^ 
gaishable^  as  in  that  ease  there  were  no  existing  arrears  of  rent  ai^ 
the  time  when  the  arrangement  was  made ;  it  was  inconsequence 
efthe  contract  that  the  estate  fell  into  arrears.     Here  there  was 
no  contract,,  there  had  merely  been,  negotiations  for  a  con  tract.— 
Tho  evidence  had  wholly    failed    to   prove  an    agreement  or 
arrangement  to  bind  the  parties*     It    was    impossible  for  the 
fetmily  to  raise  funds  to  pay  the  rent,  consequently  the  estate  fell 
into  arrears.     The  circumstances  of  the  ca^e  could  not  constitute 
the  purchase  by  the  plaintiff  a  purchase  in  trust  for  Srinath— » 
Kesbittv.  Tredenmck  (3). 

Mr..  Woodroffe  was  not  called  upon  to  reply-; 

M^^EBT,  J.  (after  stating,  the  pleadings  and  the  issues,  conti-' 
Bued) — The  facts  of  the  case  seem  to  be  as  follows  : — Sonamani^i 
the  zemindar,  had-^a  decree  for  rent  for  a  large  amount  against 
Srinath  and  his  co-sharers,  who  held  what  is  callbd  an  ou8u( 
tatookin  the  zemindari,,and  a  sale  of  the  tenure  was  threatenedv. 
A^mbika  Charan,  the  agent  of  Sonamani,  and  the  plaintifE 
Haronath  were  each  of  them  desirous  to  purchase  the  tenure 
provided  they  could  make  some  favorable  arrangement  for  that 
purpose  with  Srinath,  who  had  the  management  of  the  whole 
affair,,  his  co^sharers  not  interfering,  at  all.  The  arrangement 
that  Ambika  Charan  desired  was  that  the  decree-holder  should 
have  one-half;  himBelf  one  quarter;  and  Srinath  Ghose  one 
quarter ;.  he  and  the  decree-holder  were  to  find  the  funds  ;.  and 
the  decree-holder  and  Srinath  were  to  arrange  that  the  biddings 
should  be  kept  down.  Ambika  Charan  hoped-  that  he  had 
secured  this  arrangement,  and  he  went  to  the  sate  prepared  to  bid 
np  to  Rs.  80,000  and  make  the  deposit.  If  he  could  have  car« 
ried  out  his  plans,,  he  would  have  got  one  quarter  of  the  property 

(1^2  H.  K,  Ga.,  257.        (2)  lOMoo.  I.  A-,  322.       (3)  1  Ball  &  B.,  29; 
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^S^^       far   Rs.  27,000  which^  as  the  evidence  showii;  is  1$  or  14  years' 

Srinath      purchase.     Haronatb,  however,  had  before  that  date  gained  over 

°^*       Srinath,  and  made  an  arrangement  with  him  that,  if  the  proper- 

Haromatp    ty  were  sold  to  him  for  Rs.  40,000  or  45,000,  &rinath  sboEild  have 

DIRT*        hxM.    This  was-  no   doubt,  on  the  face  of  it,  a  far  less  favorable 

arrangement  for  Srinath,  bnt    for  some  reasons  ofhisownhe 

accepted   it ;    probably    because    he  con  Id  more  easily  secure 

Haronath's  co-operation  than  Ambika  Charan's  in  his  designs 

to  appropriate  the  whole   of  the  surplos  proceeds  for  himself  to 

the  exclusion  of  bis  co-sharers.     If  the  property  went  for  more 

than  Rs.  45,000  Srinath's  share  was  to  be  settled  afterwards. 

However,    as    the  District   Judge    say,   things  did  not  go  bo 

smoothly  as  was    expected.    Another  person   stopped   iot  the 

Mohalanavis,   as    he  is   called,  and  through   Chandra    Kumar 

(purchaser  of  4  annas)  commenced  an  active  bidding  on  his  own 

behalf,  and  Ambika  Charan  being  altogether  excluded  from  the 

arrangement,  began,  as  the  decree-holder^s  agent,  to  threaten  to 

potspone  the  sale   (1).    The  competition  of  the  Mohalanavis  waa 

(1)  Ueg^ilatian'  VII I  of  1819,  a.  14,  od  "  Second.— In  casea  also  in  which  mt  a  ^ 

Acts  : —  lookdar  may  contost  the  aemindar'a  de* 

"i^ir«f,^ShonldthebaIanceclafmedb7  maDdoCany  arraadr,  as  specified  in  the 

a  zemindar,  on  account  of  the  rent  of  an  J  notice  adTortiaed,  snch  talookdar  shall 

nnder-tennre,  remain  unpaid  upon  the  be  con>petent  to  apply  for  ainnmary  in* 

day  fixed  for  the  sale  of  the  tenure,  the  yestgation,  at  any  time  within  the  period 

Bale  shall  be  made  without  reserve  in  of  notice  ;  the  zemindar  sliall  thea  be 

the  manner  provided  for   in  ss.  9    and  called  npon  to  furnish  his  kabuliat  and 

10  of  this  Begulation ;  nor  shall  it  be  other  proofs  at  the  shortest  convenient 

Stayed  or  postponed  on  any  acconnt,  nn-  notioe,  in  order  that  the  award  may,  if 

leas  the  amount  of  the  demand  bo  lodged,  possible^be  made  before  the  day  appoint- 

It  shall  however  be   competent  to  any  ed   for  sale,    t^uch  award,  if  so  made^ 

party  desirous  of  contesting  the  right  of  will  of  coarse  regulate  the  ulterior  pro- 

the  zemindar  to  make  the  sale  whether  cess  ;  but  if  the  case  be  still  pendinur 

on  the  ground  of  there  having  been  no  the  lot  shall  be  called  up  in  i  to  turn,  not- 

balanoe  due,  or  on  any  other  ground  to  withstanding  the  suit ;  and  if  the  zemin- 

iue  the  zemindar  for  the  reversal  of  the  dar  or  his  agent  in   Attendance  insint 

same,  and  upon  establishing  a  sufficient  on  the  demand,  the  sale  shall  be  made 

plea,  to  obtain  a  decree  with  full  costs  on  his  rt^sponsiUltj,  nor  shall  it  be  stay- 

and  damages.    The  purchaser  shall  be  ed,  or  the  summary  suit  be  allowed  to 

made  a  Iparty  in  such  suit,  and  upon  proceed,  unless  the  amount  claimed  be 

decree  passing  for  reversal  of  the  sale,  lodged  in  cash,  or  in  Government  seen* 

the  Court  shall  be  careful  to  indemnify  rities,  or  in  notes  of  the  Bank  of  Bengal, 

him  against  ivH  loss,  at  the  charge  of  the  by  the  talookdar  contesting  the  demand  i 

Kemindar  or  person  at  whose  suit  the  and  if  Buch  deposit  be  not  made,    the 

sale  may  have  been  made,  Alleged  defaulter  will  have  no  rmedy. 
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bawever  got  rid  of  by  giving  him  a  one  quarter  abare  in  the  saTe^  ^872 
and  it  was  obviously  impossible  at  that  time^  when  upwards  of  iftuiATB 
Es.  60,000  had  been  bid  for  the  property,  for  Ambika  Charan  ^"^ 
to  stop  the  sale  without  Srinath'^s  consent.  But  Srinath  had  HikitoNATn 
then  made  up  his  mind  to  hold  by  Haron»th,.and  stoutly  protested  ^^^^°^' 
against  the  postponement^  threatening  to  appeal  to  the  Court  it 
any  attempt  was  made  to  postpone ;  and  the  property  was 
accordingly  knocked  down  to  Haronath  for  Rs.  64,000.  Sub- 
sequently the  arrangement  between  Baronatk  and  Srinath 
turned  out  to  be  (when  exactly  it  was  made  does  not  appear),,  that 
Srinath  was  to  g^et  one  quarter  of  the  property,  Haronath  vras  to 
f^t  one-half,  for  which,  as  tl^  District  Jitdge  calcuhites,  he  paid 
Ss.  24^000,  and  in  some  way  or  other  Srinath  got  into  his  bands 
Bs.  25,000  out  of  the  purchase-money,  which  he  appropriat- 
ed to  his  own  use,  not  a  rupee  (as  the  District  Judge 
finds)  going  to  his  co^sharers.  (After  discussing  the  evidence, 
bis  Lordship  proceeded  )  : — ^It  is  further  said  that  it  is  extremely 
improbable  that  Srinath  would  consent  to  an  arrangement  by^ 
which  he  got  so  small  a  share,  and  that  it  would  have  been  better 
for  him  to  let  the  property  go  for  what  it  would  fetch.  There 
was  however  scarcely  any  real  botid  fide  competition  for  the 
property,  nor  would  a  sale  to  the  highest  bidder  have  an- 
swered Srinath's  purpose^  unless  the  purchaser  would  assent  to 
Srinath's  plans  for  getting  hold  of  the  purchase-money*  As 
the  District  Judge  points  out,  it  required  a  good  deal  of  caution 
to  secure  to  Srinath  all  the  advantages  which  he  desired. 
Upon  the  whole,  we  agree  with  the  District  Judge  in  his  find- 
ing that  Sriuath  came  to  terms  with  the  plainti£E»  and  that  the 
purchase  was  made  by  the  plaintiff  on  the  understaoding  that  a 
one-fourth  share  should  be  subsequently  handed  over  to  Srinath, 
and  that  '*  Srinath  was  to  aid  the  sale  in  his  capacity  of  debtor  by 
refusing  to  allow  postponement  if  the  decree-holder  wished  to 

'  bat  a  regular  action  for  damage  and  oosts  of  process,,  lie  paid  into  Covtrt  at 
for  a  reversal  of  the  sale."  aoy    time  before  the  sale    com2nences> 

And  see  KriMhna  Mohan  Shaha  v.  Jf*  -whether  by  the  defanlting  holder  of  the 
talmddin  Makomedf  8.  B.  L>  K.«  ld4.  under*teniire  or  any  one   iniereeted  in 

By  Act  Vin  of  1866(B.  C.)>  s.  6.— "If    the  proteotioa  of  the  nndsr-teaure,  such 

the  snm  doe  under  the  decree,  together    aale  shall  not  take  place*" 
If  itb  interest  to  date  of  payment  and  all 
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1872       gtay  the  sale^  by  assisiring  a^  posbponement  if  t^iere-waa-daDger 
Srinath      of  other  parties  beeomiog'  parchasera ;"  and  that  Srinath  got  a» 

Gbosb      one-fourth  share  as  a  reward  for  the  service  which  he  pArformedi 
Harqnatr   for  the  plaintiff  by  securing  to  him-  the  property  at  alow  price. 

DHEY°  '  ^^®  question  then  arises  upon  these  facts  whether  the  plaintiff 
can  annul  the  under-tenure  and  oust  the  Biparis.  The  Dis- 
trict Judge  thinks  he  can,  because  he  is  the  reat  purchaser  not- 
withstanding his  arrangement  with  Srinath;  But  the  DJstricfe 
Judge  has  altogether  omitted  to  consider  the'^question,  which  is* 
fairly  raised  in  this  case  by  the  allegation  of  the  defendants  and> 
by  the  facts  found*  on  the  evidence,,  whether  this  was  not  against 
the  Biparis  a  fraudulent  transaction.  If  it  was,  and  the  plains- 
tiff  was  a  party  to  it^  his  suit  as-  against  the  Biparis-  must  be* 
dismissed. 

Now  we  tate  it  to-be  clear  that,  if  a  lessor  enters  into  an  agree- 
ment with  another  person  to  get  rid  of  his  lessee  by  means  of  » 
fictitions  sale  and  to  shai*e  the  profits  of  the  trausaction>  that  is  a 
fraud  as  against  the  lessee.  That  would  bo  a  far  stronger  case  than* 
that  of  Nawah  Sidhee  Nuzur  Ally  Khan  v.  Rajah  Oojoodhyaramt 
Khan  (.1),  where  it  was  held  to  be  gross  fraud  in  a  mortgagee  to 
attempt  to  deprive  his  mortgagor  of  his  right  of  redemption  by 
means  of  a  fictitious  salo  of  the  property  for  arrears  oCrevonue- 
The  questioa  therefore  is  whether  there  was  such  aj>  agree-^ 
meat  in  this  case.  Now  it  is  quite  true,  as  pointed  out  by 
Mr,  Kennedy,,  that  in  the  case  ot  Nauuah  S'uzur  AH  Elian  v. 
Rajah  Oojoodhyaram  Khan  (1)>  there  was,  when  the  agreement 
was  made,  the  deliberate  design  to  ci*eate  the  arrear  of  revenue 
in  order  to  get  the  estate  sold,,  whilst  iu  the  present  case  there- 
was  aa  actual  aiTeai*  of  rent  for  which  a  decree  had  been  obtained 
and  executiou  threateued,  before  any  negotiation  took  place- 
But  theu  it  is  found,  and  we  think  rightly  found,,  that  Srinath. 
had,  if  not  absolute  control  over  the  sale,  at  least  a  considerable 
Toice  in  bringing  it  oa  or  postponingit.  N<i w  we  are  by  no  means 
sure  that  it  is  not  the  duty  of  a  lessor,  under  such  circumstances^ 
to  do  his  utmost  to  postpone  the  sale,  and  so  to  protect  the  inter- 
ests of  his  lessee  ;  that  is  certainly  what  an  upright  and  honest. 

(1)  10  ^00. 1.  A.,  322; 
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inan  wenlddo  Tinderlilie  oirontnstancea;  sndit  is  a  rule  b!  Bog-        ^^"^^ 

^■Viff^^HM  ^^^^^i^^»  av^^^ia^M 

lish  \9w,  wUclt  seems  to  be^fonnded  on  broad  principles  of  equity;      Srinatk 

which  are  applicable  here  also^  iihat  an  intermediate  landlord  is      .^hobb 

bonnd  to  protect  his  otrn  tenant  from  all    paramount  claims  ;    Habonath 

«ee  Oraham  v,  AUeopp  {!).     At  any  rate  we  cannot  deabt  that  it     ^^^^^^ 

ia  a  .gross  fraud  in  the  intermediate  landlord  to  use  his  influence 

4o   urge  on   a  sale  iov  arrears  o£   rent^  in  order  te  secure  to  > 

<the  purchaser  the  advantages  of  such  a    sale  under  the  Act  ^ 

4he  intermediate  landlord  at  'the  same  time  bargaining  to  re^ 

"ceivOf  as  a  reward  for  his  serv^ices^  a  share  in  the  advantages 

thereby  secured^    And  if    this  be  a  frand^  then  to  this  fraud 

the    plaintiff   was   a  party,    and    the    sale  being  part  of  the 

machinery  by  which    this   fraud    was    effected,    we    think    it 

Ought  to  be  put  entirely  on  one  side  in   considering^  the  question 

now  before  us,  and  that,  as    between    the    plamtiS    and    the 

Biparis,  the  plaintifE    ought   to  be  considered,  not  as    having 

tbe  rights  of  an    auction-purchaser  nnder  Act  YIII  of  1865 

(B.  C),  but  only  as  having  the  rights  of  a  private  purchaser^ 

It  seems  to  us  that  if  we  were  to  give  the  plaintiff  a  decree  in 

this  suit,  we  should  be  making  the  Collector  and  the  Court  in*> 

straments  in  the  hands  of  the  parties  to  carry  out  a  gross  fraud 

upon  the  Biparis  ;  a  fraud  in  which  we  regret .  to  observe  more 

than  one  person  was  prepared  to  assist.    It  was  scarcely  denied 

by  Mr.  Kennedy  that  if  a  superior  landlord,  protected  by  aa 

ordinary  elause  for  forfeiture  in  case  of  non-payment  of  rent^ 

were  to  enter  into  a  contrivance  with  his  lessee  to  get  rid  of  the 

under-tenants,  by  putting  the  foifeiture  in  force  that  would  be  a 

fraud   on    the    under-tenants,  of  which  the    superior  landlord 

could  not  take  advantage.  And  it  seems  to  us  to  make  no  dif«- 
ference  that  the  right  to  cancel  the  under- tenures  is  given  by 
legislative  enactment,  and  that  the  right  is  given,  not  to  the 
superior  landlord,  bat  to  the  purchaser  of  the  tenure.  The  fraud 
in  both  cases  is  that  of  the  intermediate  tenant,  who  seeks  to 
destroy  his  own  under-tenants,  to  which  fraud  the  superior  land- 
lord in  one  case^  and  the  purchaser  in  the  other,  has  become  a 
party, 

(1)3  Ex.,  186. 
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1872  This  being  80^  the  plaintiff 'a  suit  cannot  be  tttaintaitied.     The 

BttfVATH     pl^i>^^>ff  cannot  take  advantage  of  hia  o#n  fraad  to  oiut   ike 

Gross       Biparia,.who  hold  under  a  valid  fi^nt  Irom  Sri&ath  aad  his  co" 

HuRONATH    Bharers,  or  their  predecessors.    It  is  annecessary  therefore  to 

DuTT  Chow-  consider  the  two  points  of  a  more  technical  character  anggested 

by  Mr.  WoodroSe,— ^namely,  firsts  whether  the  sate  having  been 
set  flbaide  by  the  Oommissioner  it  is  now  in  force  at  all ;  and» 
secondly,  wfaeMiher  the  Deputy  Collector  of  ?erotepore  who  sold 
the  property  was  the  Collector  within  whose  jarisdiction  the 
iands  lay  within  the  meaning;  of  s.  3  of  Act  YLlt  of  1865 
<B.  C).  With  regard  to  the  first  point,  however,  We  may 
«ay  thati  having  heard  Mr.  WoodroSe^s  argument.  We  are  not 
disposed  to  give  oar  assent  to  hia  contention  that  an  order 
ttade  by  a  Commissioner  is  irrevocable  by  hia  snoceaaor.  No 
doubt  this  is  a  step  which  avecy  officer  would  hesitate  to  take  ^ 
«knd  which  he  o«ight  not  to  take  except  under  very  special  cir- 
tsuttistances  ^  but  here  Mr.  Simaon^  in  cancelling  Mr^  Buckiand's 
t>rder  and  confirming  the  sale,  which  had  been  set  aside,  acted 
binder  the  express  directions  of  the  Board  of  Bevenue>  and  we 
lire  not  prepared  to  say  either  that  Mr.  8imson  should  have 
disobeyed  those  directions,  or  that  his  acts  done  in  obedience 
thereto  were  void„ 

Upon  the  other  point  which  has  not  been  fally  argued^  we 
express  no  opinion.  .    . 

the  decree  of  the  district  Judge,  so  far  as  it  relates  to  the 
BipariS)  must  be  reversed,  and  the  plaintiff's  suit,  as  i^inst 
these  defendants,  dismissed  with  costs  both  in  this  Court  and 
the  Court  below* 

We  are  asked  by  Mr.  !l^ennedy  to  declare  the  rights  of  the 
plaintiff  as  against  Srinath.  We  think  we  ought  not  to  do  this. 
Though  Srinath  has  been  made  a  party  in  this  sense  that  his 
name  has  been  ordered  to  be  added  to  the  list  of  defendantsi 
there  has  been  no  attempt  in  the  lower  Court  to  deal  with  the 
case  separately  as  against  him  ;  the  plaintiff  asked  for  no  relief 
a's  against  Srinath,  and  he  has  nowhere  stated  what  the  rights 
are  which  he  wishes  to  have  declared.  Srinath  was  in  this  case 
no  more  than  a  witness  who  volunteered  to  assist  the  defend- 
ants for  his  own  purposes,  and  we  are  wholly  at  a  loss  to  see, 
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.why  tho  Disfcricfe  Jadge  made  him  atid  his  co»sharers  defondants.       ^8V2 
We  decline  to  enter  into  any  qaeation  aa  to  the  Tights  of  the     srikath 
plaintifias  againftt  Srinath  Ghose  or  Bamnarayan  Ghose'or  Granr      ^"osi: 
CSiandra  G-hose,  the  defendants    subsequently  added ;  abd  the    Habonatit 
proper  coarse  "wSU  be  to  order  the  suit  as  against  them  to  be        DHa".^^* 
dismissed^  not  on  the  merits>  bat  on  the  gronnd  that  there  is 
Yiothing  at   issno   between  them  and    the  plaintiff  in  this  suit. 
These  three  defendants  will  boar  their  own  costs. 

Decree  modified. 

[APPELLATE  CRIMINAL.] 

1872 


Before  Sir  Richard  Ootieht  Kt,  GJ^ief  Jtistice,  and  Mr.  Justice  Ainslie, 

LL.  B, 

Iv    TBS    KATTSK    OF     THB    PbTITIOVS    OP     J.     D.     SUTHERLAND     ktm      3  GAL  SMS 

ANOTHER^* 

AcitialPoaeeeaion^Criminal  Procedure  Code  (Act  XXV  qf  IB61),  eB.282 
and  318 — Breach  of  the  Peace  regarding  Poseeesion  of  Land» 

¥hc  poftseseion  of  a  master  by  his  servant— of  a  landlord  by  his  immediate 
tenant,  the  person  wuo  pays  rent  to  him— K>f  the  person  who  has  the  proper- 
ty in  the  land  by  the  ttsnf  ractnary,  oome  within  the  meaning  of  the  words 
«'  actual  possession"  in  s.  318  of  the  Code  of  Criminal  Procedure.  Their 
meaning  is  not  limited  to  bodily  possession.  But  a  person  is  not  in  "  actual 
possesssion"  where  the  rents  are  paid  by  the  actual  occupier,  not  to  him, 
buc  to  an  intermediate  holder. 

All  that  is  required  to  make  a  proceeding  under  s.  313  proper  and  valid^ 
is  that  the  Magistrate  should  be  satisfied  that  a  dispute  existS)  and  he  is 
to  record  the  grounds  of  his  being  so  satisfied.  There  is  nothing  which 
defines  upon  what  grounds  he  shall  be  satisfied,  or  limits  him  .to  being 
satisfied  by  evidence  given  before  him. 

If  a  Magistrate  is  satisfied  that  the  circumstances  of  a  case  require  it,  he 
may  make  an  order  under  a.  282,  notwithstanding  that  he  has  taken 
-  recognissances  under  s.  282. 

This  was  an  application  to  the  Court  on  behalf  of  flarda 
Narayanand  J.  D.  Sutherland  based  npon  two  petitions.  By 
the  first  of  these  petitions,  it  was  prayed  that  a  certain  order^ 
dated  the  6th February  1872^  made  by  the  Magistrate  of  Monghyr 

*  Misoellaneous  Criminal  Cases,  Kos.   60  and  51  of  1872,  against  the  orders  of 
of  the  Magistrate  of  Monghyr,  dated  the  6th  February  1872. 

32 
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W2        under   a.    282    of    ibe    Code    of    CrimtDal    Prooedare   (1), 
In  THE       reqairing  the  petitionerB  to   enter  iato  reoognisances  for  tko 

-tb"  pSSwmb  •*""**  ^*  ^*- 10,000  and  Ra.  2,000  respectively,  to  keep  tlie  peaoe 

orJ.D,     towards  L.  Crowdy  for   a  period  of  six  mootha,  might  be  aet 

UTRBLAND.  ^^^^^^  among  othera,  the  followiog  grounda  >— That  there  waa 

•no  eyidenee  before  the  Magiatrate  of  an  braach  of  the  peaoo 

having  been  committed^  or  of  a  intention  to  commit  a  breaoh 

of  the  peace  by  the  petitioners^  that  the  Magistrate  proceeded 

upon  Police  roporta  only  ;  that  the  admiaaion  rcBkde  by  one  or 

•both  of  the  petitioners  did  not  amount  to  evidence  of  anintoa- 

•tion    to -commit  a  breach  of  the   peace;  and   particularly,  as 

'regarded  Harda  Narayan^  that     the  Magtatrate  waa  wrong  ia 

•making  the  order  against  him  on  the  ground  that  Satkerland 

^waa  hia  manager.     No  witneaaea  were  examined  against  the  peti- 

'tionera^  but  Sutherland,  in  answer  to  questions  put  to  him  by 

<the  Magiatrate,  aaid  :*-''  It  ia  my  intention   to  carry  out  tha 

'bnainesa  of  constructing  this  factory.  Some  of  the  factory  baUd- 

iugs^  for  instance,  the  wheel-house  for  taking  water^  ^c,  will  he 

•on    this  very   piece    of   ground    disputed,    that    is,  which  Mr 

•Growdy  aaya   is  his.''    The  Magistrate   remarked   upon  this 

•aa  follows : — 

"  It  appears  to  me  on  review  ibat  the  position   of   aCEairs  between 

the  parties  is  distinctly  such  as  io  the  words  of  s.  282  would  probably 

'  occasion  a  breach   of  the   peace.    Mr.    Growdy  has  not  furnished  aaf 

-evidence  in  support  of  bis  account  of  the   matter  (or  points  dwelt  upon 

by  the  pleader  of   the  other    side),   but  this  want   is  sut>plied  by  the 

-admissions  of  Mr.  Sutherland,   for  he  declares   that  he  mast   have  the 

'lands  on  which  Orowdy's  tertt  is  pitched,  instead  of  having  recourse  to 

law  to  settie  the  dispute." 

By  the  other  petition  it  was  prayed  that  an  order  made  hy 
'the  same  Magistrate  on  the  15th  February  1872,  in  a  proceed- 

(1)  8.  282.— It  8>»a]l  be'Uwfulfor  the    a  breach  of  the  peace,  to  saauaoa  ssoh 
HagistiatB  of  theDistrictjOr  other  Officer    peraoa    to  attend  at  a  time  and  pl«M 

•eiereifing  the  poweiaof  a  Magistrate,  mentioned    in  ike  suiaaiong,   to  show 

.  whenever  he   shall   receive    crediable  cause  why  he  should  not  be  reqaifofi^ 

'informfitioD  that  any  person^  whether  a  enter  into  abend  to  keep  the  peace  mih 

Earopean  Dritish  sabject  or  not,  is  likvly  or  without  sureties)  as  such  Jlagi^tra^ 

Io  commit  a  breach  of  the  peace,  or  to  shaH  tfuok  fit. 

do  any  act  that  may  probably  ocoasioa 
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iag  under  s.  318  (1),  by  which  the  Magistrate  had  declared  Mn        i^?^ 
Crowdy  to   be  in  po8seaat<m  of  a  certaia  piece  of  land^  known      In  the 
in  the  proceedings    as  plot  C,  and    directed  the  petitioners  to  Tn^pSmiift 
resort  to  the  Civil  Court  by  a  reffalar  suit,  miofht  be  set  aside  a^^'  ^' 
tMi,  among  others,  the  foUowiugr  grounds  '— ^That  the  Magistrate- 
did  not  ho'd  and  record  such  a  proceeding  as  ia  required  by 
s.  818  of  the  Code  of  Criminal  Proeedure ;  that  the  proceeding- 
under  8.  3! 8  was  fonnded  upon  the  proceeding  and  the  order 
in  the  proceeding  nnder  s.  282,  which  were  themselves  irregular  ; 
that  Mr.  Crowdy  had  not  such    possession  as  is  required  by 
a  318,  because,,  upon   his  own  showing,  be  claimed  plot  C.  aa 
the  jote  of  one  Pochan  Bai,  who  was  alleged  to  be  a  ryot  hold- 
ing that  plot  ttdner  one  Bam  Charan    Bhagat  and  others,  the- 
kakinadara  (lessees)  of  Islampore  under   Crowdy  and  others  > 
and  that  Pbchan  Bai  was  no  party  to^the  proceedings. 

It  appeared  that  the  Magistrate,  in  addition  to*  the  statements 
made  by  the  parties  themselves,  proceeded  upon  an  office-memo- 
randnn>|Wfaich  bad  been  previously  recorded,  and  which,  was  in. 
these-  terms . — 

"Whereas,  in  tba^  case  of  Goverument,  first  party,  and'  Baboo- HbrcUk^^ 
Narayan  and  Mr.  Su4)harland,  second  party,  and  Mr..  Crowdy,  third  partyt • 
recognizances  and  security  have-  been  takea  under  s.  282.  Act  XXV  of 
1861,  by  reason  of  there  being  a  probability  of  a.  breach^  of  tbe  peace, 
and  in  those  proceedings  it  became  apparent  that  a  likelihood  of  a  breach 
of  the  peace  arises  from,  this  cause  that,  within  the  boundaries  o(the 
kmd  -which    Mr.  Sutherland  alleges  that  he-  liold^  under  a'  mokurrari* 

(I)  8v  818.— Whenever  the  Magistnie-  speotive  olaims,  at  respects  the*  fact  of 

of  the  Di8trict,or  other  OfBoer  exercising  aotoal  poMeeaion  ol  the  sabjeot  of  dia*. 

the  powers  of  a  Magistrate,  shall  be  latia-  pate.    The  Magistrateor  other  Officer  as 

fied  that  a  dispute,  likely  to  induce  a  aforesaid  shall,  without  reference  to  tha- 

breaoh  of  the  peace,  exists  ooncerning  merits-  of  the  olaima  of  any   party  to  a^ 

any  land^premises, water,  fisheries,  orops,  right  of  possession,  prooeed:  to^  enquire* 

or  other  produoe  of  land,,  within  tiie  which  party  ia  in*  possession  of  the  sob', 

limits  of  his  jurisdiotion)  he  shall  record  ject  of  dispute,  and  after   satisfying  him- 

ft  proceeding  stating  the  grounds  of  his  self  upon  that  point,  shall  record  a  pro* 

beiagso  satisfied,  and  shall  call  on  all  oeeding  declaring   the  par^  whooLbe 

parties xWDoemed  in  such  dispute  to  at-  may  decide  to  be  in  anoh  possession*  ta 

tend  his  Court  in  person^  or  by  agents  be    entitled  to  retain  poaaeasion  until, 

witbin  a  time  to  be  fixed  be  the  Magis-  ousted  by  due  course  of  law,  and  fonbidr- 

Irate  or  other  Officer  as  aloraaid,  vnd  to  ding  all  diatorbanoe  of  possesaioiLontiL 
giro  in  at  written  statement  of  their  re-    sochiuie. 
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1872         lease  from   Harda  Namyan   as  a   part  of  Mansa  Komalpore.  (here  are 

*~^  three  plots,  as  described  below,  which  Mr.  Orowdy  states  to  be  held  by 

Matteb  of    himself   of  Pocban   Bai.      Since  it  is  evident  that,  if  any  enquiry  as  to 

twbPbtitiows  these  lands  be  held  under  s.  318,  the  danger  of  a  dispute  may  be  avoided  ; 

ButHVRLAND    *°^  ^  ^®^®  ^®  *  ^^^  *^^'  notwithstanding  the  taking  of  recognizances 
and  security   from  each   party,   yet   on  account  of  the  quarrel  an  affray 

may  oocur,  therefore  by  this  paooeeding  an^eiiqairy  under  s.  318U 
originated,  and  notioe  is  to  be  served  on  Ur.  Orowdy  of  ihc  Hajhole 
factory,  apd  Baboo  Harda  Narayan  and  Mr.  ^^uthorland,  his  manager* 
calling  upon  them  to  appear  on  the  15th  February  1872  at  Begoosera^ 
in  person  or  by  mooktear  with  their  proofs,  and  to  file  written  state- 
ments respeoting  the  property  in  dispute. 

The  petifcioners  sought  to  have  both  the  orders  of  tbe  Magfis- 
trate  6et  aside. 

The  Advocate- Oeneral  (offg.)  and  Mr.  W.    Sutherland  for  the 
petitioners. 

Mr.  Woodroffe  (with  him  Mr.  B,  E.  TwidaU)  for  Orowdy. 


The    Advocate- General    (offg.)    contended    that    s.  318    does 
not  contemplate  both  remedies  at  the    same   time.      Where  the 
Magistrate    makes    an    order    that    parties  shonld    enter  into 
recognizances    not   to    commit    a    breach  of  the  peace  in  order 
to  obtain  possession  of  disputed  land,  it  is  not  necessary  that,  he 
ahould    immediately    afterwards    proceed    to    try  angers.  813 
which  of  the  parties  is  entitled  to  keep  possession.       There  was 
BO  evidence  before  the  Magistrate,  therefore  be  could  not  proceed 
niider    a.    818    at    all — Abhnya    Ohowdhry  v.    Brae    (1)    and 
Mttssamut     Amtndee    Kooer   v.     Ranee     Soonaet    Kooer    (2). 
Crowdy's  possession  is  not  such  as  would  entitle  him  to  be  kept 
in  possession  under  s.  3 1 8.     Possession^  aocording  to  that  sect ion> 
ought  to  be  actual,   not    coastruotive— Dewa«  Elahee   Newoz 
Khan  v.  Suhuninnieaa  (3).     Plot  C,  upon  Crowdy^s  own  showing, 
is  in  the  possession  of  one  Pochan  Rai»  who  holds  under  a  third 
person,  who  is    a    lessee   under    Orowdy,  and  to  whom  be  pays 

(1)  6  B.  L.  B.,  App..  148.  (3)  5  W.  B.,  C  .,  14. 

(2)  9  W.  R.,  Cr.,  61. 


VOL.  IX.]  HIGH  COURT.  23?> 
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reits.     There  should    be  no    arljudication   therefore    as  to   plot        1872 
C  in  favor   of  Crowdy.     The  Magistrate's  order    against  Harda       in  thk 

Narayau    is  wholly    Ultra  vires.     There    is    no  evidence  at    all  thLtItiti^ons 
that    he  took  any  part    in  the  dispute   regarding    the    lauds  in      ov  J.  D. 

question.  SUTHEH,.AND. 

Mr,  W.Sutherland  on  the  same  side. — ^The  whole  of  the 
proceedings  before,  the  Magistrate  under  s.  282  were  irregular* 
because  they  were  based»upon  Police  reports  and  upon  a  report 
yb  the  Assistant  Magistrate.  The  Magistrate  should  hold  a 
regular  enquiry  himself — Muaadmui  Anxmdee  ,Kooer  v.  Raiiee 
6oonaetKooer.{l).  Police  reports  are  not  evidence,  nor  do 
they  furnish  "  credible  information,"  There  must  be  evidence^and 
the  Magistrate, mi|st  record  a  proceeding — Abhdya  Chowdry  v. 
Brae  (2)  and  KashiXiahor  Hoy  v.  Tarini  Kant  Lahori  (3 J. 
The  Magistrate  was  ,  bound  to  take  evidence  and  deicde  judi- 
cially— Behwri  Fatah  v.  Mahomed  Hyat  Khan  (4).  Sutherlaud's 
answer  to  the  Magistrate  does  not  convey  any  admission  of  hn 
intention  to  break  the  peace,  and  he  has  nowhere  said  that  he 
"Will  not  have  recourse  to  law  to  settle  the  dispute.  The  omis- 
sion by  a  Magistrate  to  record  a  proceeding  in  a  case  of  disputed 
possession  renders  his  proceeding  void— ilarwy  v.  Erice  (5). 
Whatever  order  may  be  given  against  Sutherland^  nothing 
is  shown  ag^ainst  Harda '  Narayan,  and  he  should  not  be 
required  to  give  the  recognizance,  merely  because  Biitherland 
is  his  manager.  In  criininal  cases  the  master  is  not  boutd  by 
the  ^ts  of  his  servants,  unless  done  by  his  orders. 

Mr-  Woodroffe  for  the  respondent. — ^Crowdy  was  sufficiently 
in  possession  within  the  meaning  of  the  section  to  claim  the 
protection  of  that  law.  He  was  on  the  spot  with  bis  servants 
and  with  the  consent  of  his  lessee  for  the  purpose  of  proteoting 
the  crops  on  the  lands,  &c.  His  ryots  were  in  actual  possession. 
By  "  actual  possession  '*  is  not  meant  direct  manual  possession ; 
such  possession  none  but  the  cultivator  himself    could  have  :  biit 

(1)  9  W.  R.,Cn,  64,  (4)  4,  B.  L.  R.,  F,  B.,  46 

(2)  6  B.5  L.  R.,  App.,  148.  (5)  4  W.  R.,  Or.,  26. 
(Z)  3B.  L.  R.,  Ap.Cr,76. 
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^Q72       merely  proseut    posseasiou    13   raeant.      The  -  view   taken    bj 
Iff  TRB       Phear,  J.,  in  Dawan  Elahee  Newoz  Khan  v.  Suburunniasa  (I)  that 
Tui't^mnovB  i^®    possession  mast  be   actual  and  not    coastraotive^    cannot 
or  J.  D.      i^  supported.    The  act  of   a    Majfiatrate   nnder    s.    818  in  re^ 
cording  reasons  for  being  satisfied  that  a  breach  of  the  peace  is 
'ikely  to  oocar^  and  in  issuing  notices,  is  not  a  judicial  proceeding, 
and  therefore  cannot  come  under  s,  404.    It  afterwards  becoTxtes 
judicial  when  the  parties  come  before  him  and    satisfy  him  as  to 
possession.    The  Magistrate  is  fully  justified  in  acting  promptly 
when   there  are  reasonable  apprehensions    of  a  breach    of   the 
peace ;  andj  particularly^  where   the    accused  party    admits  tbat 
he  is  goin^  to  commit  a  breach  of    the  peace— Safari    PataJc  v» 
Mahomed  Hyai  Khan  (2).    The  law  was  correctly   laid  down  by 
Glover^  J.i  in    that  case.     See  also  IliAssamut  Zuhoorun  v.  Itu3^ 
amut  Begum  (3).    The  view  taken  by    Phear,  J.,  as  to  the  pro- 
ceedings referred  by  a  Magistrate  in  Dew  an  Elahee  TSfewoz  Kh(tn 
V.  SiihiLTWfinisaa  (1)  already  cited,  and  afterwards  in  MussamMi 
Anundee  Kooer  v.  Ranee  Soonaet  Kooer  (4),  is  not  a  correct  view. 
The  Adwcate-Oeneral  in  repTy, 

Co0CH^  C.  J.— -In  the  first  of  these,   cases,  an    appncation  was 
made  to  the  Oourt   to  set  aside  an  order  which   had  been    made 
by    the  Magistrate  of  Mongfayr    nnder    b»  282^  of  the    Code   of 
Oriminal  Pirocedure.    The  order  was  dated  the    6th  of  Febmary 
1872,  and  ordered  the  applicants    Harda    Narayan  and  Snther* 
land    to   enter   into  recogniicances    to  keep   the   peace  for   six 
months.    It  appeared  thatRutherland  was  the  manager  for  Harda 
NarayaDj  and  it  was  objected  tiat  there  was  ne  reason  for  Harda 
Narvkyan  being  conkpelled  te  enter  into  recognisiauces.    Certain. 
ly,  there  does  not    seem  to  be  any  reason  that    the  order  should 
extend  to  him,  and  we  may  say  at  once    that,  as  regards  him,  it 
is  one  which  the  Magistrate  was    not  authorized  to    make  ;  and 
that  portion  of  it  must   be  set  aside.     We  have  then  to  consider 
the  order  as  it  applies  to  Sutherland.    It  was  ejected   by  the 


(1)  5  W.  B.,  Or.  14.  (3)  6  W.  R..   Or.,  4. 

(2)  4  B.  L.  R.,  F,  B.,  46.  (4)  9  W-  R.,  Cr.,  64: 
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Advooote^General,  who  appeared   for  kirn,  tliafc  no  evidence  was        ^^^ 
taken  by  the   Magisfcratei  and  fchat  consequently    the  order  was      in  tbb 
not  anthorioed  by    the  Code  of  Criminal    Procedure,  and  ought  MB^SfmoKt 
to  be  set  aside.    Kow  the  order  is  stated  by  the  Magistrate  to  be      o' J-  ^* 
founded  upon  the  statements    which  were  made  before    him  by 
Sutherland,  the  petitioner,    and  by  Crowdy,  the    opposite  party, 
both  of  whom  had  been  summoned  to  appear  before  htm.     These 
statements    must  be    regarded    as    evidence    upon   which    the 
Magistrate  might  act  if    he    thought  it    sufficient.    They  were 
admissions,  I  will  not    call   them    confessions,   but    admissions 

made  by  the  parties  who  had  been  summoned  to  appear  ;  and  if 
«pom  their  own  statements  there  appeared  to  be  auffioi<mt 
grounds  for  the  order  being  x*jade,  it  wonld  be  superfluous  for 
the  Magistrate  to  take  further  evidence  upon  that  subject* 
The  Magisftrate  states  that  his  order  was  founded  upon  these 
statements.  (His  Lordship  read  the  portion  of  the  Magis* 
trate's  order  given  above  and  continued  )  : — ^It  is  not  for  ns,  as 
we  often  have  to  state  in  cases  of  this  kind,  to  consider 
whether  the  Magistrate  was  right  or  not  in  being  satisfied 
with  this  evidence.  The  only  question  isi  was  there  before 
him  evidence  npon  which  he  might  be  satisfied  ?  We  think 
that  there  was.  If  he  came  to  the  conclusion,  upon  the  parties 
being  summoned  before  him  and  making  their  statementsi  that 
it  was  necessary  for  the  preservation  of  the  peace  to  take  a 
bond  from  them,  he  had  full  authority  to  do  so,  and  there  is 
nothing  which  would  authorise  or  justify  this  Court  in  setting 
aside  that  order.  So  that,  with  regard  to  Sutherland,  the  order 
of  the  Magistrate  will  remain  in  force* 

« 

The  second  of  theso  cases  is  also  an  application  on  bahalf  of 
Sutherland  to  net  aside  an  order  of  the  same  Magistrate,  dated 
thelSthof  eFbruary,  and  made  under  s.  818  of  the  Criminal 
Procedure  Code,  and  it  was  objected  by  the  Advooate-Oeneral 
first  (hat  it  was  improper  that  an  order  should  bd  made  under 
this  section,  as  well  as  an  order,  under  s.  282.  With  regard  to 
this  objection,  I  see  no  reason  that,  if  the  Magistrate  is  satisfied 
that  the  circumstances  require  it,  he  should  not  make  an  order 
under  botli  sections.  There  may  bo  cases  in  which  it  would  be 
necessary  to  do  so.     In  this  case,  if  the  Magistrate  thought  that 
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1672        the  eircamstances    required    it,  he    was   jnstified    in  doing  iiL 

iTqraK       Bu^  ^^3    principal  question  which  was    discussed   was    whether 

MATTBR  Of    the    dedisioQ    of  the    Masristrate   that  the    possession  of  one    of 

orJ.D.      the  plotS)    namely,    the  plot    marked  C.  on  the    plan,  theprin* 

eipal    one  in    dispute^  was  to  remain    with    Crowdy,    Was    one 

wbioh  conld^  in  point  of  law,  be  supported,  or  whether  the  facta 

were  not  sufth  that  the  Uagistnate  had    exceeded   his  power^  or 

Blade  an  error  for  which  this    Court  ought  to  set  aside  his  order* 
Now  the   circumstances    with  regard  to    the    land  i  the    posses' 
sion  of  which  is  in    dispute,  and    which  dispute    was   considered 
by  the  Magistrate  to  be    likely  to  lead   to  a  breach  of  the  peaces 
are  stated  in  his  findiugi  which  we  must  take  to    be  correct,  and 
Which    appears  to  be   supported    by  the    evidence  before   him« 
The   principal    plot   of  land  G.    is  said    to  have   been  up  to  tb^ 
present  time,  or,  rather,  when  this  matter  was  before  the  Magis* 
trate,    cultivated  by    Pochan    Rjii,  an    Islampore    ryot,    whose 
evidence  was  taken  in  the    c«ee,  and  he  stated   that   '*  the  land 
where  Orowdy's  tent  is  noW  staudiag  is  mine.   It  is  three  bigas  in 
four  plots  i^'  and  after  giving  the  boundaries,  he  said  :— "I havo 
had  this  land  from    roy  f ather^s    time,  25  years  ago»     I  pay  rent 
since  J 2 74  (1866-67)  to    Ram  Charan  Bhagat   and  Jola  Bhagat^ 
katkiruxdars  of  Islampore.     Before  1274, 1   paid  to  Majhole  koii*' 
(office),  and  then  he  gave  other  particulars  as  to hisgetting  receipt^ 
for    the  rent  which  are  not  material.     The  other  plots  A.  and  B, 
appear    by    the  evidence   to  have   been  taken   possession    of  by 
Crowdy,  shortly    before  the    matter  came    before  the  Magistrate 
for  decision,  under  sub-leases  from  ryots  of  Komalpore ;  the  sab- 
lease    of  A.  being  made   on  the  27th  of  January,    and  the  sub- 
lease of  B.  on    the  29fch  of  January*  The    Magistrate  has  found 
and   I  think  correctly,    that  thj    mere  putting    up    a    tent    by 
Crowdy  on  the    land,  which  was  what   he    was  showa  to    have 
done,    was    not  a    possession   within  s%  318.     He   says  that  th^ 
possession  must  bo  substantial  and  practical,  but  then  he    holds 
upQn    the    evidence,    that,    as   to    A.    and    B.,    Crowdy   was 
in   possession,    having  obtained    the  sub-leases  from  the    ryots, 
and  having   taken   possession    under  them,    although    a    veiy 
short    time  b^^fore  the    matter  came    b-fore   him    for    decision. 
With  regard  to  the  plot  C,  which  is,  as  I    understand,  the  pieoa 
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of  laud  really  in^  ctispilte   between  tlie  parties^  the  Mag^istrate        ^^^^ 
«ayB  that  he  accepts  ttld  aCcOttBfc  which  wad  given  by  Pocban      In  thc 
Bai  as  being  the  correct  statement  o£  the  facts  of  the  oase^  and  tittP™Si^g 
ttpon  that    he   considered   that  Cro^dy  was  in  possession  ;  and     <>'  'J*  ^* 
tnade  an  order  that  he  should  be  retained  in  it. 

Now^  there  appear  to  have  been  several  decisiond  of  this  Conrt 
which  it  is  necessary  to  notice.  In  Dewan  Slahee  IfeuOoz  Khan 
V.  8ubwnmni88a  (1),  a  qnestion  of  this  kind  came  before  a  Court 
composed  of  three  Judges^  and  Phear»  J,,  said  (Glover>  J.> 
having  previously  given  his  judgment):— '^ Had  it  not 
been  for  the  strongly  expressed  opinion  of  GHover,  J.^ 
certainly  should  have  been  disposed  to  think  that  the  'pos- 
session of  land,  Ac./  contemplated  in  s.  318  of  the  Criminal 
Procedore  Code  was  (as  the  section  itself  expresses  it)  'actual' 
poBsessioUi  and  not  constructive  possession  by  the  receipt  of 
irenta.  It  seems  to  me  that  the  breach  of  the  peace  intended  to 
be  anticipated  is  something  in  the  way  of  a  personal  straggle 
for  the  actual  enjoyment  of  the  immoveable  property  described ; 
and  had  I  been  unassisted,  I  should  have  consideired  that  the 
primary  sense  of  the  words  employed  supported  that  view  and 
BO  other/'  But  the  learned  Jadge>  in  the  following  paragraph 
jBays  tliat>  whatever,  might  be  the  conclusion  to  which  farther  and 
maiaiffe  ^consideration  might  lead  him  on  this  point,  he  thinks  the 
Magistrate  had  no  jurisdiction  to  enquire  into  the  matter  of 
jMNeeasion  at  all,  uniess  he  was  first  satisfied  that  a  breach  of  th^ 
peaoe  was  actaaUy  likely  to  occur  in  reference  thereto  i  and  the 
<»8e  was  decided  upon  that  point*  This  opinion  that  the  section 
must  mean  actual  possession,  and  not  constructive  possession  wa^ 
tlieref ore  not  necessary  for  the  decision  of  the  case,  and  it  appears 
to  me»  from  the  learned  Judge's  own  words,  to  have  been  one 
which  he  thonght  might  be  altered  by  further  and  mature  oon- 
sideration.  It  was  also  opposed  to  the  opinion  of  Glover,  J.,  in 
the  same  case.  NoW|  when  we  look  at  the  terms  of  s.  SIS,  it  ap^ 
pears  that  actual  possession  there  was  not  so  much  intended  to 
mean  manual  possession,  or,  as  Phear,  J.,  seems  to  consider,  as 
excluding  a  possession  by  the  receipt  of  rent,  bat  rather  soema 

(1)  5  W.  R.,  Cr.,  U. 
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1872       to  hare  been  aaed  aB  diaMngnished  from  the  right  of  possession. 

iNTH«       The    Magistrate    is    to    see   who  is  the  party  in  actual  posses- 
-THB^irmOTa  ^^^^  ^^  ^^^  subject  in  dispute  as  distinguished  from   the  person 

09  J.  D.  in  whom  the  property  or  right  to  recover  possession  may  be. 
The  question  is^  what  is  to  be  considered  as  meant  in  this 
section  by  possession  7  I  think  that  it  cannot  maan  only  the 
tictual  or  bodily  possession.  There  may  be  cases  in  which  a 
person  woilld  properly  be  said  to  be  in  possession^  although  thoro 
^was  no  bodily  possession  by  him.  There  is  the  case  of  a  servant 
•being  in  possession,  and  it  may  be  said  that^  when  the  servant  is 
in  possession,  it  is  the  possession  of  the  master.  So,  also,  if  an 
occupier  is  paying  rent,  that  is^  the  possession  of  the.landlord  to 
whom  he  pays  the  rent.  Fur  s6me  purposes,  the  occupier  has  a 
possession ;  he  has  a  possession  which  would  enable  him  to  bring 
a  suit  against  a  person  who  wrongfully  disturbed  him  in  his 
oecupatioui  bat,  still,  his  possession  is  the  possession  of  him  by 
whose  permission  either  given  by  a  lease  or  any  other  mode  of 

letting  he  holds  the  land  and  to  whom  he  pays  the  rent. 
And  this'  view  o£  what  is  meant  by  possession  and  the  con- 
'struction  to  be  put  upon  it  in  this  'section  is  supported  by  a 
passage  in  Domat's  Civil  Law  where  possession  is  treated  of :  it  is 
in  Bk.  Ill,  Tic.  7,  and  there,  after  quoting  several  authorities 
{rom  the  Institutes,  the  author  says :— >'*  Frem  all  which  it  is  neces- 
vary  to  conclude  that  the  true  possession  is,  properly  speaking 
only  that  o£  the  master;  and  (hat,  althoi^gh  ethers,  besides  the 
«masterj  may  have  a  right  to  detain  the  thing,  such  as  the  tenant 
the  farmer,  the  usufructuary,  who,  having  (a  right  to  enjoy, 
ought  by  consequence  to  have  the  detention  of  the  thing  ; 
•which  in  them  is  ouly  a  borrowed  possession,  er  rather  the 
master's  awn  possession  who  possesses  through  tkem,  because 
ihe  right  of  possession  cannot  be  separated  from  the  property.^' 
-Here  are  three  classes — the  tenant,  the  farmer,  and  the  usnfruct- 
^lary.  Although  they  have  what  the  author  calls  a  borrowed 
jpossessioa,  it  is  rather  the  possession  of  the  master  than  their 
own  ;  and  it  appears  to  me  that  the  proper  construction  <rf  this 
^eection  is  that,  by  **  actual  possession*'  is  meant  the  possession 
of  a  master  by  his  servant,  tho  possession  of  a  landlord  by  his 
immediate  tenant  the  .person  who  pays  rent  to  him,  the   posses- 
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sioa  of  the    paraoa  who  has  6hd   proper :y  in  the  land  by   the  Ws 

nsaf ractaaiy.    These  oases  appear  to  me  to  come  fairly  wiihin  in  tub 

the  meaning  of  the  word  "  possesstoa"  ia  this  seotioa,  aad,  with  ^^^^tkeof 

every  respect   to    the   opiaioa  of   Phear,  J.^  it  appears  to  me-  of  J.  d. 
that  this  is  the  constraction  which  should  be  pat  upon  it,  rather 
than  to  limit  it  to  cases  of  bodily  possession. 

Then  to  apply  it  to  the  present  case^    Mt*.  Crowdy  was  not 
ra  that  possession:   according   to   the   evidence  on  which  tho 
Ma^trate  founded  his   decision,   the-  immediate  landlords    o^ 
Fochan  Bai^  the  persons  to  whom  he  paid   the  rent^  were*the^ 
two  persons  whom  he  named.     Growdy  appears  to  have  been 
a  stiperior  landlord  to  them,  bnt  that  would  not  come  within 
the  meaning^  of  the  section^  and  Crowdy  could  not  be  considered 
to  be  in  possession  of  this  land  by  reason  of  the  possession  of 
Pochan  Itai,  the  occupier :  nor  was  he  in   possession,  as  the- 
Magistrate  has   properly  found',  by  reason  of  his  having  put 
up  the  tent'  upon  the  land.    I  think  the  Magistrate  was  wrong 
in  poini  bf  Taw  in  deciding  that  Orowdy  wa&  ib  possession,  and* 

orderfng  him  to  be  retained' in  ib. 

• 

.  Bat  %pother  objection  was   taken».  namely,   that   there  had' 
not*  been  snch  a  proceeding  recorded^  stating  the  grounds  npon 
which  the  Magistrate   was  satisfied   that    there  was  a  dispute 
likely  tO"  induce- a  breach  of  the  peace,  as  would  render  his  pro- 
ceedings legal.    That  a  compliance* with  the  provisions. of  s.. 31 8~ 
]8.re(|aisite>andthatan  omission  on  the  part  of  tli&  Magistrate 
to  record  a  proceedings  such  as.is  required  by  that  section  render^ 
the  proceedings  illegal,  was  decided  in   Harvey  v.  Biriee  {1) .     On 
this^  point  we  have  ia  the  same  case^in4the  '5th  Weekly  Reporter 
the  jadgment  of  Phaar,  J.     A.fber  the*  passage  which  I.  before 
qnpted  in  which  he  states  that  he  thought  the  Magistrate  had  no 
jurisdiction  ta  enquire- into* the  matter  of  possesion  at  all,  unless 
he  was  first  satisfied  that  a  breach:  of  the    peace  w&a.  actually 
Nkely  to  occur  in  reference   thereto^  he  says :— -^'It  necessadlj. 
ioUaw^<  that  he  must  adjudicate  definitely  upon  this  point,  and  the: 
Legislatare  also,  adds  that  he  mnst  record  his  reasons  for  being, 
so  satisfied.     In  this  case  he  does  not   appear   to    have    dona 

(lV-iW.B.;Cr'26- 
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^^^      either  df  these  thinp^"    In  another  case  of  MuMomui  Anmuha 

In  TBS      Koosr  V.  Bailee  SoonaeiKooer  (i),  the  same  learned  Judge  aays  i— 

iSrf^^oNi  "  ^  **^*  *^  opportunity  of  adding  that  ereo,  if  there  had  beep 
or  J.  D.     a  proceeding  in  this  ease,  and  assnming  that  it  was  oonfiiraci 

BmssLAiro.  ^  ^^  statement  by  the  Magistrate  that  he  had  been  dixwted 
by  the  Jndge  to  hold  the  inrestigation,  it  would  not  be  sofll- 
dent  to  satisfy  the  reqoirements  of  s.  818^  for  it  is  neoassavy 
that  the  Magistrate  himself  should  enquire  into  the  likelihood 
of  a  breach  of  the  peace  happening,  and  should  oome  to  a 
judieial  decision  upon  it.  It  is  that  judioial  deoision  whiok 
is*  the  foundation  of  the  subsequent  investif^ation^  and  without 
it  the.  investigation  is  void  and  inoperative.''  The  words  of  ishe 
section  being  that^  when  the  Magistrate  shall  be  satisfied  that  a 
dispute  likely  to  .induce  a  breach  of  tha  peace  exists^  he  shall 
record  a  proceeding  stating  the  grounds  of  his  being  so  satis* 
fiedj  the  learned  Judge  says^  in  the  first  case,  that  the  Magistrate 
must  adjudicate  upon  the  matter,  and  than  he  seems  to  have 
gpne  a  step  further,  and  speaks  of  a  judicial  decision^  whence 
it  has  been  inferred  that  the  Magistrate  must  take  evidence,  and 
proceed  in  the  same  way  as  in  an  ordinary  judicial  enquiry. 
Now  I  must  say  that  I  am  unable  to  agree  in  this  view  of  the 
requirements  of  s.  318.  All  that  it  requires  in  my  opinion 
is  that  the  Magistrate  is  to  be  satisfied  that  a  dispute  exists*  and 
he  is  to  record  the  grounds  of  his  being  so  satisfied.  There  ia 
nothing  which  dqfiaes  upon  what  grounds  he  shall  be  satisfled,  or 
limits  him  to  being  satisfied  by  evidence  taken  before  him.  It 
is  properly  provided  that  he  shall  state  the  grounds  of  his  being 
satisfied  in  order  that  the  revising  Court  may  be  able  to  see  that 
he  has  not  arbitrarily  instituted  proceedings  of  this  kind.  Bub 
that  is  all  that  is  required  ;  and  in  this  case  the  Magistrate  has 
stated  that  the  ground  of  his  proceeding  was  the  oSBce-memorandum 

which  had  been  previously  recorded,  f  Qis  Lordahip  read  the  oSbe« 
memorandum  and  proceeded.)  There  is  here«  formal  btalement 
by  the  Magistrate  of  the  grounds  upon  which  he  was  satisfied  tha^ 
a  breach  of  the  peace  was  likely  to  be  committed^  and  I  do  nof^ 
think  any  one  would  say  that  he  was  not  justified  in  comiug  to 

(1)9W.  B.,0r.,e4. 


A 


f OL.  IXJ  HIGH  COUBPT.  ^l 

tibaft  eondiMioo.    Tbe  f fioto  were  snob  as  miglit  fairiy  lead  him  to       '^^ 
ihiiik  Ikat »  bveaeh  of  tha  peace  was  likely  to  ensue ;  and,  being      In  tbs 
80flaki8lttd|    and    having  recorded  tike  grounds  thereof,  ho  had  T^PBirmoNs 
jnriBdictioiif  t6  proceed  iti  the  matter.    That  objection  to'hie  pro-*  ^^^'  ^- 
cjeedtngH' therefore  in  my  ofiinioin  fails.    The  groands  npon  which 
ib  was  flongfht  to  set  asido  this  order^  ag  regards  the  whole  of  it, 
faff;  but  for  the  reason  that  the  Mi^gistrate  has  taken  upon  him-» 
Mlf  erroneously  to  fitid'that  Crowdy  wiis  in  possession,  the ordiar, 
0cr  ftir  aa  ft  relates  to  the  piece  of  laud*  0,  must  be  set  aside. 
As  to  dosts  we  think  that  each  party  should  pay  his  own. 

■ 

OftEur  imMfied. 


[APPELLATE  CIVIL.]  ^^^ 

July.  23. 


»*4iiNt  I 


Brfov^  Sit  MUkaird  Oamk,  ».,  OkirfJiMik!^  <md  Mr.  JiMfiM  Ba^. 

IMBIT  NATH  JHA  (Phkixnm)  9.  BOY  DHimPAT  SraO  BARADUB 

Mjn>  OTHSBS  (DsmioAirsi)^* 

Jamcbr  ofdiffereni  Oautee  of  action  agcunai  d^ereiU  PonKos^-ilbiHjjaHpMMi 

neas. 

Under  fiye  different  pattai,  A  granted  to  B  patni  leMee  cif  'five  different  mehale. 
The  rente  of  tke  nieh*tiMlin|fittbe  evreaMyvthemeknUiwQMeold  en  tiM  diffesent 
dntee.  A  porbliased  two  of  the  mehale,  Cparobaeed  t^KooC  t^o  jp^eha^  and  D 
pordliaaed  one  of  the  mehals. 

Tn  a  ittl^hroaght  by  Psgninii  it,  (^,  and  Ate  aetaftidbtheaBliBe  oothegronnd 
of  irregularity. 

HM,  the  aoit  was  bad  for  maltifaridnsneee,  and  mnet  be  diamiaaed.    (1) 

This  was  a  snib'for  confirmation  of  possession  of  five  patni- 
talooksf  by  setting  aside  a  sale  held  under  Begulatjon  YIII  of 
IfflO,  brought  by  '  Imn^  Math  Jha  against  Roy  Dhunpat.  Sing 
Bahactur,  Braja  Jha,  Sheikh  Inayet  Ali,  She&h  T^XW^  Bax^ 
and  Eahi  Parbatti.  The  plaint  stated  that  tbeplaiptiff  had 
obtained  from  the  defendant  Boy  !Dhunpat  Sing  the  patni  settle^ 
ment  of  the  five  talooka  under  five  patni  pattaSj  dated  tbe  7(|h.M8y 

F  •Regnlar  Appeal,  Ko.  277  ol  1871,  ftrqn»  ftho  6o^m^  (he  ^i^i^nUtpatii  Jadga  nt 
Pnmeah,  dated  the  6t1i  September  1871. 

(1)  See  QommisaUmen  of  Bewm  <^tht  Qiiy  of  London  ▼.  GUmo  L.  B.,  7  Chi,  456 
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U7S       1868 ;   that  in  BaisaJch    1279  Unlki  (April  1871),  Boy  Dhan- 
luvn  NATH  pat  Sing    filed   a    peiition  in  the  Colleotorato  of  Ziiln  Pamdah 
^"^        for  the    Bale   of   the   said   talook  on  aoooant  of  arreart  of  tho- 
BoT  Dhunpat  last   half-year  ;    that    ahhoagh  the  plaintiS  was  ready  to  pfky 
Bahi^us.     ^^®   ^^^   ^^   ^'  ^^^»   amoaat   of  arrears  before  ihe  sale,  yet 
the    defepdant   Boy   Dbaapat    Sing  fraadalently   caused  tbo- 
property  to  be  sold  oa  the  15th  awl  1.6th  at  May  IS^Jt^  mHwmlk 
any  notice    in   aooordauce   with    the  pffomioiis  of  cL  2,  s.  8^ 
Regnlatioa  YIII   of   1819;  tha^   at    the   sale  the.  disfeodaat 
Boy   Dhunpat    Sing   parchased    the   talooka   Nos*    1  midS- 
the  defendant  Braja  Jha    parcbased    the    talook  No.  2^  the  de» 
fondants  Bheikb  Inayet  Ali  and  Sheikh  Zaman  Bar  purchased 
the   talook  No.  4^   and    BaniParbatti   porchased    the  talook. 
No.  5. 

The  different  defendaftts  objected  that  the  suit  was  malti- 
farions,  and  onght  to  be  dismissed. 

The  Subordinate   Judge  framed   ao  iasoe  aa  to  mnltif affiooa- 

ness^  and  he  also  framed  issues  and  took  evidenoe  on  the  merits.. 

■  • 

He  held  that  there  was  a  misjoinder  of  claims^  and  dismissed 
the  plaintiff's  sait. 

The  plaintiff  appealed  to  the  High  Conrt. 

IhB  Adv^eat^Oemral  (o^.)  (Baboo  TmrokfuUhSin  witb 
him)  for  the  appellant. 

Mr.  AUan,  Baboa  Srinaih  DaB,  and  Mnivdiil  MoAomecf 
Yousaff  for  the  respondents. 

The  Adifocate-Genepttl,  for  the  appellant,  contended  that  the^ 
eemindar  was  a  necessary  party  to  the  soit^  Begnlation  YIILof 
16l9j  s.  14 ;  and  sp  far  as  he  wa^^the  puroliaser  p£  parcels  Nos.  1 
and  %  there  was  no  moltifarioasAess..      It  was  too  late  to  raise 

4  4 

or  try  the  question  after  evidence  had  .  been  gone.intc.  The 
meaning  of  the  word  "muJtifiMnous'*  is  laid  down  in  Mitford 
on  Pleadinjg^,  p.  218.  Here  the  facts  are  so  connected  that  they 
•  eatinot  *  constitute  multifariousness.  There  were  two  material 
questions  to  be  dediei^ first,  as  to  the  deposit  of  money ;  and^ 
second^  as  to  the  sticking  up  of  the  notice.  If  the  plaint  waa 
bftd  for  multifariousness^  it  ought  ta  have  been  returned.    It 
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•Wafii  not  necessary  to  go  into   evidence  to  try  tbe  question  ;  and       187S 
evidence  having  been  gone  into,  the  defect  was  cared.     Though  Imbi*  Nath 
•different  interests  had  been  carved  out   by  the  saloi  still  there       ^'^ 
was  one  cause  of  action.  Sk>T  DBUKrAf 

BiNO 

Mr.  AUan,  for  the  respondents,  contended  that  the  pattas^ 
tkot|gh  executed  qo  the  same  date^  were  differei^t.  The.  patnis 
^were  diiSeceat,  the  sums  of  money  due  for  arrears  were  different) 
different  fiofaiaes  were  served  in  respect  of  the  different  mehals. 
If  notice  had  |iot  been  properly  served  on  one  of  the  mehals^  the 
sale  of  that  m^hal  would  be  set  aside,  but  the  sale  of  the  other 
^mehals  wpuld  «tand  good.  The  parties  to  the  suit  had  not  a 
jcommon  interest.  The  suit  was .  therefore  innltifarioas^  He 
cited  Bey  a  Bam  Tewary  v,  Ltichmun  Bershad,  (1) 

The  Advocaie-G^rteral  did  not  reply, 

CoucHj.  0.  J.— The  plaintiff  in  this  case  held  five  talooks 
under  five  patni  pattas  from  the  same  .  aemindar,  and  it  ap- 
pears from  the  admission  of  the  plaintiffs  pleader,  the  corrept* 
ness  of  which  is  not  disputed,  that  these  were  separately  sold 
lor  arrears  of  rent  due  separately  upon  each.  The  plaintiff 
aoiv  sues  to  set  aside  the  salQs,  and  to  be  restored  to  the  pos- 
session of  the  property. 

Now,  as  regards  the  zemindar  defendant,  there  were  five  se- 
parate causes  of  action  In  respect' of  each  talooka.  Although 
one  or  more  than  one  might  have  been  properly  sold,  it  by  no 
meads  followed  that  all  were.  If  it  were  not  necessary  to  join 
other  persons  in  the  suit,  it  would  be  a  case  in  which  the  Code 
of  Civil  Procedure  would  have  allowed  one  suit  to  be  brought 
because  separate  causes  of  action  by  and  against  the  same  par-j 
ties  may  be  joined  in  the  same  suit,  subject  to  the  entire  claim 
being  Wtthin  the  jurisdicWon  of  the  Court,  but  here  it  was 
necessary  to  join  the  other  d  ef  endants  who  were  purchasers  of 
different  talookas.  With  regard  to  them  the  causes  of  action, 
aad    the  plaintiff's  right   tj  recover  possession  of  the    property, 

(1)  8  W.  K.,  15, 
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Wt       trere  aepiursie.    Hero  we  hft^e  agsinst   the  defendattis   thepiow 
inirNAni  ohaser's  separate  taiis  npod  «qctfirate  ioaoaea  of  acKod  pdt  into  erne 
^^       mit^aod  the  decisions  of  tfais  Ooort  are  cleaf  tliat  this  is  not  im>. 
Hor  DflOiwM  per.  Sir  Barnes   Peacock,  in  the  Fall  Beneh  case  of   Aif  a  Sam 
BabIdvb.   ITwary  r.   /•ucfcwiin    Per^fcoi  (1),    gives   reasons,  in  which    I 
concar*  why  it  should  not  be    allowed  ;  and  he  says  tha*,  when  a 
plaint  of  this  niature  is  presented,  it  ong^t  to  be  rejected.    Here 
the  plaint  Was  not  rejected.    The  defendants  were  not  prdsettt  afe 
that  stage  of  the  suit,  and  could  not  take  the  objection.  The  plaint 
having  been  received,  all  the  defendants  at  the  earliest  possiUe 
time>  Including  the  zemindar,  objected  that  they  ought  not  to  be 
joined  in  one  suit.    The  objection    being  taken,  the   Judgepro- 
perly  framed  on  issue  upon   it.  He  not  only    framed  that   issued 
but  other  issues  upon  the  questions  of   fact  involved  in  the  suit* 
I  am  not    prepared   to  say  that  this  was  an    erroneous  conrse^ 
The  Judge  might  have  felt  doubtful  whether  his  decision  on  the 
point  of  multifariousness  if  appealed  against  would  stand,  andif  ife 
did  not,  the  case  would  be  remanded    to  be  tried  on  its  merits* 
Probably   he  thought  the    better   course  was  to   take  the   evi- 
dence beariug  upon  the  different  issues,  and  then  to  give  his  judg- 
ment.   Having  done  this,  he   decided,  as  he  might  have  done  in 
the  first  instance,   that  the  suit  oaght  to  be    dismissed  upon  the 
objection  of  misjoinder.     It  was  contended  by  the   learned  Ad- 
vocate*Q-eneral    that    the  Judge,  having   taken    the    evidence^ 
ought  not  to  have  dismissed  the  suit  upon  that  objection  j  that 
apparently  no  mischief  had   been  done  by  joining   the  parties  in 
one  suit;  and  that  the  present  respondent  should  not  be  aUowed 
to    retain    the  decision  which  has   been  given    in  his  favor.    I 
think  this  argument   cannot  have  effects    The  respondents  had 
no  power  to   compel  the    Judge  to  try  singly  the  issue  whether 
there    was  a  misjoinder    of   claims.    If  he  thotg^ht  it  proper  to 
take  evidence    upon  all  the  issues,  the  respondents    could    not 
prevent  iu    It  is  said  that  they    could  have  come  to  this  Court 
but   this  Court  certainly  would  not^  in  the  exercise  of  its  saper* 
vising  power,  interfere   in  that  stage  of  the    proceediugs.    The 
defendants  took  the  objection  at  the  proper  time,  and  the  jadg- 

(1)8  W.  R.,  15. 
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jBB^t  wbieh  tbe  Jadge  gave^  after  hearitog  tlie  eridenoe^  must  be       1^892 
considered  as   if  it  was  given  at  the  proper  time,  and  as  if  he  ImwtKath 
Iiad    rejected  the  plaint  on  its  being  first  presented  to  him*        ^^^ 
When  a  plaint  which  onght  to  be  rejected  is  received  by  the  BotDhunPat 
Goorif  and  it  is  afterwards  found   that  the  plaint  oaght  to  have    ^  ^^^^ 
been  rejeeted^  the  propsr  coarse  is  to  dismiss  the  sait^  as  has  been 
done  here.     Then,  as  regards  any  costs  which  the  plaintiff  may 
liave  been  pat  to  by  the  taking  of  tiie  evidence^  it  seems  tbatj 
Biter  the  objection  of  misjoinder  had  been  taken  by  the  defend* 
aatSy  and  an  issue  raised  upon   it,  the  pleader  for  the  plaintiff 
deliberately  insisted  on  his  right  ta  proceed  in  this  suit  against 
all  the  separate  purchasers. 

We  dismiss  the  appeal,  and  confirm  the  judgment  of  the 
lower  Court  with  costs.  Our  judgment  will  not  prejudice 
the  right  of  the  plaintiff  to  bring  his  suit  in  the  proper  form. 

Afpeal  diamidsed. 


[ORIGINAL  CIVIL.] 


Before  Sir  Richard  Couch^  Kt.,  Chief  Juetice,  and  Mr,  Justice  Markhy, 

H.  GLABTON  V.  D.  N.  SHAW  and  anotheb. 

€<n^€i>ct  of  SaHe— Variance  hehoeen  bought  and  sold  Notes — AdmissibilUy 

of  Parol  Evidence, 

The  defendant,  a  Hindu,  entered  into  a  contract  of  sale  with  the  plaintiff 
throagh  the  medium  of  a  broker.  The  broker  made  no  entry  of  the  con- 
tract^ his  hock,  and  there  was  a  material  variance  in  the  bought  and  sold 
netes  delivored  by  him.  The  notes  were  accepted  and  retained  by  the 
plaintiff  and  defendant  respecti  vely.  In  an  action  for  non.delivery  under 
the  contract)  held  that  the  contract  was  made  before  the  notes  were  wiit- 
tan ;  the  notes  were  sent  by  the  broker  to  his  principals  merely  by  way  of 
infonnatiofl ;  and  the  Statute  of  Frauds  not  applying,  the  plaintiff  was  at 
liberty  to  give  parol  evidence  of  the  terms  of  the  contract. 


1872 
Augxist  31. 


Case  stated  by  the  first  Judge  of  the  Court  of  Small  Causes^ 
Calcutta^  for  the  opinion  of  the  High  Courts  under  s.  7  of 
Act  XXVI  of  1864 

In  this  case  the  plaintiff  sued  the  defendants  for  damages 
sustained  through  their  breach  of  contract  in  failing  to  deliver 

34 
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1672       certain  bales  {or  jato.  The  £acts   of  the  case,  so  tar  as  they  are 
XiLAjLTOJx     material  for  its  decision,  are  the  following  : — 
J^'  J.    The  defendants  are  Hid  das. 

2.  Mr.  J.  K.  MoraDj  who  acted  as  broker  for  the  parties, 
delivered  to  tho  plaintiff  the  bought  note  marked  B,  and  to  the 
defendants  the  sold  note  marked  A,  which  documents  were 
received  and  retained  by  the  parties  respectively. 

2a.  Mr.  Moran  made  no  entry  of  the  contract  in  his  broker'a 
book. 

3.  Subsequently  Mr.  Moran,  at  the  request  of  the  plaintiff , 
obtained  from  the  defendants,  and  made  over  to  the  plaintiff*  the 
exhibit  marked  C. 

4.  The  first  two  parcels  of  jute  referred  to  in  exhibit  C  were 
delivered  by  the  defendants  on  boardship  on  the  23rd,  and  were 
paid  for  by  the  plaintiff  on  the  24th  Januaiy  last. 

5. '  On  the  26th  January  the  plaintiff,  in  his  letter  marked  E, 
demanded  delivery  on  that  day  of  250  more  bales  in  terms  of 
the  exhibit  0,  which^eUvery  the  defendants,  in  their  letter  of 
'the  same  date,  marked  F,  declined  to  give,  alleging  a  breach 
»of  contract  on  the  part  of  the  plaintiff  in  not  having  at  once 
;paid  for  the  two  parcels  of  jute  referred  to  in  paragraph  4. 

6.  An  attempt  was  made  by  the  plaintiff  to  prove  that  the 
« defendants  had,  subsequently  to  the  acceptance  of  the  notes  on 
'both  sides,  accepted  and  ratified  .the  contract  as  expressed  in  tho 
'bought  note  of  the  plaintiff.     But  this  entirely  failed. 

The  case  coming  on  forbearing,  the  defendants^  attorney, 
among  other  pleas,  contended  that,  as  there  was  a  VArianc^ 
between  the  bought  and  sold  notes,  there  was  in  fact  no  contract 
between  the  parties,  and  that  the  claim  should  therefore  be  dis- 
missed.  I  decided  thecase  against  the  plaintiff  on  this  issue,  hold- 
ing that,  as  the  bought  note  gave  the  nlaintrff  a  right  to  insist 
•on  delivery  on  boardship,  while  the  sold  note  gave  the  defend- 
-ants  an  option  of  delivering  on  shore,  the  variance  between  the 
notes  was  material,  and  there  was  consequently  no  contract 

At  the  trial   the  plaintiff  proposed   to  show  by  parol    evidence 

Nwhat  the  contract    between  the    parties    really  was ;  but,    as    I 

was  of  opinion    that  the  fact  of  the  interchange    of   bought  and 

sold  notes  showed  it  to  be  the  intention    of  the  parties   that  the 
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terms  of  the  contract  should  be  reduced  to  writing,  and  that  ^2 
the  notes  which  they  had  respectively  accepted  must  be  regard- 
ed  as  the  ultimate  expression  by  each  of  his  several  intention 
as  to  what  the  terms  of  the  contract  which  he  would  assent 
to  should  be,  and  also  as  to  what  they  had  been  made,  and  that 
everything  which  had  passed  between  the  parties  through  their 
broker  previously  could  only  be  looked  upon  as  the  early  stages 
of  the  negotiation,  I  declined  to  admit  parol  evidence  of  a 
contract  which  was  not  contained  in  the  nofces. 

A  new  trial  was  applied  for  on  the  ground  that  I  should  net 
have  refused  to  receive  the  parol  evidence  tendered,  and  it  was 
argued  that,  as  it  is  admissible  in  cases  faUtng  within  the 
proviaions  of  the  Statute  of  Frauds  in  which  the  bought  and  sold 
Botes  are  found  to  vary,  to  establish  the  contract  by  a  reference 
to  the  entry  in  the  broker's  book^.  so*  here  in  a  case  in  which, 
the  defendants  being  Hindus,  the  Statute  of  Frauds  does  not 
apply,  it  wae  competent  to  show,  by  |the  parol  evidence  of  the 
brokeror  of  others,  what  was  in  fact  the  contract  whicb  the 
parties  intended  to  make  for  themselves.  In  support  of  this 
view,  reference  was  made  to  the  case  of  SievewrigJU  v.  Archie 
taM  (1),  and  [more  particularly  to  the  elaborate  }udgment>  of 
Brie,  J.,  in  that  case,  as  showing  that  the  only  reason  for  re- 
fusing to  admit  parol  evidence  to-  prove  the  contract  where  bought 
and  sold  notes  differ,  is  the  restriction  contained  in  the  Statute 
of  Frauds.  I  have  given  that  case  my  careful  consideration* 
It  appears  to  me  that  the  learned  Judges  in  that  case  do  net 
decide  that  the  entry  in  the  broker's  book  may  be  referred  to 
ja  case  of  variance  between  the  notes  ;  but  that,  where  there  is 
An  entry  in  the  broker's  book,  that  entry  is  itself  tihe  contract. 
Italsoappears  to  me  that  the  majority  of  the  Court  there  held  iu 
very  pointed  terms  that,  where  there  is  no  entry  in  the  broker's 
book,  therethe  bought  and  sold  notes  are  themselves  the  contract. 
Further,  if  Erie,  J.,  be  correct  in  his  view  that  these  holdings 
can  only  be  considered  quite  sound,  if  we  interpret  the  word 
contract  as  meaniag  what  is,  to  some  extent  and  in  a  strictly 
practical  point  of  view,  the  same  thing,  viz.,  the  statutory  evidence? 

(1)17Q.  B.,103. 
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^872       of  the  contract  necessary  under  Englisli  law,  it  appears  te  me 

CLAvroM     that  eren  then,  and  emn  when  the  Statute  of  Fraada  does  not 

prevail,  bought  and  sold  notos  delivered,  aooepted,  and  retained 

by  the  parties  cannot  be  regarded  in  a  more  degraded  light  than 

as  the  expression,  reduced  into  writing  with  the  consent  of  the 

parties,  of  what  their  wishes    and   intentions  witii  regard  to  the 

intended  contract  were  at  the  last  stage   which  the  negotiations 

reached.     IE  this  view  of  mine    be  not    erroneous,  it  seems  to 

me  that  varying  bought  and  sold  notes  accepted,  retained,  and 

acted  on  amount  to  positive  evidence  of  the  negative  fact  that, 

at  the  conclusion  of  the  negotiation,  the  parties   did  not  agree, 

and  this  evidence  having  been   in  fact  (though  nnneoessarily  «b 

far  as  any  statutory   provision  is  concerned)  reduced  into  writing 

by  the  parties  themselves,  or  accepted  by  them  when  so  reduced 

by  their  agent,  no  parol  evidence  is  admissible  to  contradict  ihem. 

There    is  surely   some  want   of   clearness  in  the  argument  of 

the  learned  dissentient  Judge  when  he  remarks   that  the  Court 

must,  according  to  the  view  of  the  majority  of  his  colleagues,  first 

arrive  at  the   conclusion   that  there  was   a    contract,  before  it 

'Can,  by  inspection  of  the  terms  of  that  contract,  arrive  at  the 

opposite  determination  that  there  had  after  all  been  no  contract. 

All  that  the  law  of  evidence  requires  is  that  there  should  have 

been  an  intention  to  contract,  and  to  reduce  the  terms  of  such 

intended  contract  into  writing.  This  will  be  sufficient*  to  exclude 

parol  evidence,  and  then  the  Court,  by  inspectionn  of  the  written 

expression  of  their  intentions,  may  conclude  that  the  parties  have 

tailed   to  carry  out  those   intentions — 1  Taylor    on  Evidence^ 

p.  401,  edition  1868,  note  2.    My  colleague,  Mr.  Thomson,  does 

not  agree  with  me  in  these  views,  but  considers    that,  for  the 

reasons  given  by  Brie,  J.,  in  the  case   of  Sievewright  v.  Arehi^ 

hald  (I)  above  referred  to,  parol  evidence  as  to  what  the  parties 

really  intended  to  be  their  contract  should  be  admitted.     I  have 

therefore  the  honor  to  submit  for  the  opinion  of  tbB  High  Court 

the  following  points^  viz. : — 

1.     Whether,  on  the  facts  of  the  case  as  set  forth  in  para- 
•praphs  1  to  6  of  the  foregoing  statement,  it  was  open  to  the 

(l)17Q.B.,103. 
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.plaintiff  to  prove  hj  parol  evidence  the  exislence  and  terms  of  a 
contract  on  which  he  conld  maintain  the  ^present  action  ? 

2.  Whether  bought  and  sold  notes  materially  varying  are 
not)  when  received  and  retained  by  each  party,  as  has  been 
statedly  cOndlusive  evidence  that,  in  the  last  stage  of  their  nego- 
tiations, the  parties  did  intend  to  make,  and  believed  them'^elves 
to  have  made,  a  contract,  but  failed  to  do  so  ? 

The  five  exhibits  marked  A,  B,  G,  E,  and  F  were  as  fol- 
lows : — 

A. 


1872 


Cla&ton 

v. 
Shaw. 


No.  859. 


Odlcutta,I2tk  Decmber  1871. 
To  MsssBs  D.  N.  Shaw,  P.  N.  Mittbe  and  Co., 

Dkab  Sies,— We  have  this  day  sold  by  your  order  for  and  on  your 
account  to  Messrs.  H.  Clarton  and  Go.  (1^250)  one  thousand  two 
hundred  and  fif fcy  bales  (four  P.  in  heart,  No*.  5)  jute,  of  the  standard 
quality  of  the  mark,  of  300  fts.  each  at  Bs.  (21-12)  twenty-one,  twelve 
per  bale,  or  Bs.  22  free  on  board,  measurement  as  customary  on  wharf 
52  feet  to  ton  of  5  bales. 

Terms—Cash  on  delivery,  which  is  to  be  taken  and  given  within  as 
each  250  bales  are  ready  in  all  January  1872. 

« 

Yours  faithfully. 


Brokerage  at  one  per  cent. 


J.  K.  MosAN  AND  Co., 

Brokers. 

IB. 


No.  859. 

Cdkutta,  12th  December  1871. 
Mssftxs.  H.  Cjkakton  4^d  Co. 

Deae  Sibs,— We  have  jbhis  day  hooght  by  your  order  for  and  on 
your  account  from  Messrs.  D.  N.  Shaw,  P.  N.  Mitter  and  Co.,  twelve 
hondrcfliAifd  £fty  IMea  (I6ur  P.  in  heart,  No.  5)  jute,  of  the  standard 
quality  of  the  mark,  of  300  fts.  each,  at  Bs.  22  free  on  board  (twenty- 
two  ntpees  per  bale),  measxtrement  as  customary  ;0u  whar/.52feet.to 
the  ton'Of5.bAlea. 
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1872  Terms— Cash   on   deliveiy,  which  is   to  be  taken  and  ffixea  irithin  as 

c"     HQS     ®*®^  ^^  bales  are  ready  in  all  Januaay  1872. 

Shaw.  Yours  faithfully. 

J.   E.   MOBAN  AND  Co., 

Brokers. 
C. 

MsMaRANDUK. 

19th  January  1872, 

■ 

MissBs  H.  Clabton  jwd  Co. 

We  are  requeeted  by  Messrs.   Shaw   and  Mitter  to  inform  yon  ihaik 
they  will  give  delivery  of  your  1,256  B.,  four  P.,  No.  5>  as  follows : — 

250    on    22iid    January.. 
250    „      23rd        ,> 
250    *'      25th 
250    ,»     27th        „ 
«  £50    ,.      31st         ,^ 

1,250 

Yours  faithfully*' 

J.  K.  MaSAN  AND  Co.^ 

BrokerSm, 
B. 

Mehorandum. 


From 
H.  Clabtov  ani>  Co., 

No.  12,  Clive  Row. 
Calcutta,  2Sth  January  1872*. 


To 
Mbssbs.  Shaw  ani>  Mittbb,. 


Dear  Sias^^The  Captain  of  the  *  Anne  Byden"^  tells  us  that  your 
250  bales  have  not  come  alongside.  Please  state  wliether  you  intend 
shipping  them,  otherwise  we  must  be  oompelTed  to  buy  in  their  plaae«^ 

Yours  faithfully, 

H.  Olabton  and  Co. 

P.  fif.— We  should  be  glad  to  know  at  once,  as  the  ship  will  be^ 
stopped  in  her  lading. 

H,  C,  AND  Co, 


Glabton 
Shaw, 
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p.  1872 

Calcutta^  2htli  January  1872. 
Messrs.  H.  Clabton  ahd  Co. 

BsAB  SiBS, — In  reply  to  your  note  just  received,  we  beg  to  refer 
you  to  our  solicitor's  letter  of  yesterday.  As  you  h^ve  broken  the 
contract  by  not  paying  us  on  delivety  of  the  goods  as  per  contract,  you 
<»nnot  expect  us  to  deliver  any  more. 

Yours  faithfully. 

D.  N.  Shaw,  P.  N.  Mitteb  akd  Co. 

The  case  was  not  argued  before  the  High  Court. 

The  judgmeot  of  the  Court  was  delivered  by 

Couch,  C.J. — ^It  being  stated  that  the  Statute  of  Frauds  does 
not  apply,  we  are  of  opinion  that  the  plainliiff  was  at  liberty  to 
prove  by  parol  evidence  the    existence    and  terms  of  a  contract 

on  which    he    could   maintain   the   action.    In  Sievewright  v. 
Archibald  (I)    a    memorandum    in  writing  of  the  contract  was 
necessary,  as  it  was  within  the  Statute  of  Frauds  ;  and  Erie,  J.'s 
opinion  that  the  mere  delivery  of  bought  and  sold  notes  does  not 
prove  an  intention  to  contract  in    writing,  and  does  not  exclude 
other  evidence    of    the    contract    in  case  they  disagree,  was  in 
accordance  with  that  of  the  other    Judges.  Patteson,  J.,  says  :•— 
*'  I  consider  thatthememorandum  need  not  be  the  contract  itself, 
bat  that  a   contract    may  be    made  without  writing  ;  and  if  a 
memorandum  in  writing    be  afterwards  made,  embodying  that 
contract)  and  be  signed    by  one    of  the  parties  or  his  agent,  he 
being  the  party  to  be  charged  thereby,  the  statute  is  satisfied." 
And  the  ground  of  bis  judgment    is  that,  where  the  bought  and  *-- 
sold  notes  are  the  only  writing,    and    they  differ  materially,  th6 
statute  is  not  satisfied.     Lord  Campbell  says : — ''  I  by  no  means 
say  that,  where  there  are   bought    and    sold    notes,    they  must 
necessarily  be  the  only  evidence  of  the  contract  ;  circumstances 
may  be  imagined  in  which    they   might  be  used  as  a  memoran- 
dum of  '  parol    agreement.' What    are    called  the* bought 

(i)  17  Q.  B.,  103. 
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Clabtom 

V, 

Sh:aw. 


and  sold  notes  were  sent  by  him  (the  broker  to  his  principals  by 
way  o£  information  that  he  had  acted  upon  their  instractionsj 
but  not  as  the  actual  contract    which    was    to  be  binding  upon 

them In  the  present  case    there  bein^  a  material  variance 

between  the  bought  and  sold  notes^  they  do  not  constitute  a 
bindnig  contract ;  there  is  no  entry  in  the  broker's  book  signed 
by  him  ;  and  iJE  there  were  &  parol  agreement,  there' being  no 
sufficient  memorandum  of  it  in  writiog,  nor  any  part  acceptanoe 
or  part  payment,  the  Statute  of  Frauds  has  not  been  complied 
with,  and  I  agree  with  ^my  brother  Patteson  in  thinking  that  the 
defendant  ia  entitled  to  the  verdict/' 

There  may  be  a  complete  binding  contract,  if  the  parties 
intend  it,  although  bought  and  sold  notes  are  to  be  exchanged,  or 
a  more'formal  contract  is  to  be  draw  up.  This  is  shown  by 
HeyiDorth  v.  Knight  (1).  If  the  bought  and  sold  notes  do  not 
agree,  they  cannot  be  used  as  evidence  of  the  contract,  but  we 
cannot  agree  with  the  first  Judge  that  their  diffeiring,  and  not 
being  returned^  is  positive  evidentce  that,  at  the  conclusion  of  the 
negotiation^  theparties  did  notagree ;  the  fact  being,  as  we  think, 
that  the  negotiation  was  concluded,  and  the  contract  made,  before 
the  notes  were  written,  and  that  they  were  sent  by  the  broker  to 
his  principals  by  way  of  information.  To  support  the  opinion  of 
the  first  Judge,  it  would  be  necessary  that  there  should  exist  a 
custom  between  merchants  that  they  should  not  be  bound  until 
regular  bought  and  sold  notes  have  been  exchanged. 


(1)  33  L.  J.,  C.  P.,  293  5  S.  C,  17  C.  B.,  N.  S.:293. 
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Sefifre  Mr.  JnuHoe  Ba/yley  and  Mr.  JfuHes  MitUr.  1872 

TOEAL  KOMHAR  (PLAnrrm)  v.  MU8SAMAT  AUCHHI  and  anothxr   ^<yw<  I^- 

(Defbndants).* 

Mmkemeian  LoM-^Fre^en^^tion^Brffualto  ptMrehoBe  when  Property  effered 

for  Sdl/o-^'Eetoppel. 

•A  Biahottodaii  oQafed  to  sell  his  share  of  oertam  property  to  a  partaer|  a^d 
on  the  refaaal  of  the  latter  to  ptirohase  the  same,  sold  it  to  a  stranger  i  Ae2a,  the 
partesr  oonldiiot  sue  to  enfovoe  his  ri|^t  fftarthe  sale^ 

Suzi  to  enforce  a  right  of  pre-emption.  The  defence  set  np 
was  that  the  plaintiff  had  refased  to  purchase  the  property  when 
offered  by  the  vendor  ;  and  that  after  such  refosalj  it  was  sold 
to  the  defendant. 

The  Munsif  held  that  the  evidence  addnced^by  the  defend- 
ant to  prove  the  fact  of  the  plaintiff's  refusal  to  purchase  was 
not  trustworthy.  He  accordingly  passed  a  decree  in  favor  of 
iba  plaintiff. 

On  Appeal  the  Subordinate  Judge  held  that  it  was  proved  by 
the  evidence  of  the  defendant's  witnesses  .  that  the  plaintiff  had 
drefused  to  purchase  the  property  when  he  was  requested  to  do 
jSO  by  the  vendor,  and  that  the  claim  must  therefore  be  dis* 
«llawed.  He  accordingly  reversed  the  decree  of  the  lower 
GoQi^r,  and  dismissed  the  plaintiff's  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Uunshi  Mahomed  Yuaaffy  for  the  appellant^  contended  that  a 
refusal  to  purchase  before  the  sale  to  a  stranger  did  not  bar 
the  plaintiff's  right— jS&ei&&  Jehangir  Bakah  v.  Lata  Bhikari 
Lai  (1) ;  there  was    nothing  in   the  Mahomedan  law  to  support 

*  Special  Appeal,  Ko.  976  of  1872,  from  a  deoree  of  the  Saboidiiiate  Jadge  of 
Bhaagalpore,  dated  the  22nd  NoTomber  1871,  reversiDSS  a  degree  of  the  Munsif  of 
Mon^yr,  dated  the  9th  March  1871. 


(1)  6  B.  L.  B.,  42  in  foot*note« 
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^7^       the  proposition  thftt    a   refafial  to  parcliMe  before  the  sale  to  a 

ToBAL      stranger  wonld  extinguish  the   right   of    per-emption ;  the  case 

^*'"^*     ought  to  be  referred  to  a  Full  Bench,  as  Sheikh  Jehangir  Bakeh 

MusBAMAT    V.  Lala  Bhikari  Lai  (1)  was  in  oonfliot  with  Sheo  Tnhul  Singh 

v.  Mtbsacimut  Bam  JCooer  (2). 

Mr.  Tmdale  for  the  respondents  was  not  called  upon. 

• 

'Batlkt,  J. — We  are  of  opinion  that  this  special  appeal 
must  be  dismissed  vrjth  costs.  There  is  a  clear  finding  of  fac^ 
by  the  'lower  Appellate  Court  that  the  plaintiff  had  the  opiioii 
of  purchasing  the  property  as  pre-emptor,  and  that,  haTiog  that 
option,  he  deliberately  refused  to  arail  himself  of  it.  It  is 
^qutdly  clear,  that  after  lie  so  refused  to  purchase,  the  defendant 
No.  1»  after  due  enquiry  as  to  the  vendor's  title,  and  being 
satisfied  that  ihere  was  no  impediment  to  liis  title,  ponrdhased  that 
property. 

It  is  urged  in  special  appeal    that,  under  the  Mi&omedan  law 
of  pre-emption,  although  a    person    having  that  right  may  have 
refused  to  purchase,  yet  his' title  to  purchase  is  ndt  eztingQifllied 
until  the  property  has  actually  passed  intoanotherperson'^B'haiids  ; 
and  the  case  of  SA^^X;^ /e^an^tr  Bahsh  y.  Ldln  Bhikari  LalXl) 
is  cited  in  support  of  this    contention.    That  case,  however,  has 
not  its  facts  the  same  as  this.  There  it  was  doubted  whether  there 
was  a  clear  refusal  on  the  part  of  the   pre^mptor  ;'an9  'although 
it  was  incidentally  laid  down     that   £he  pre-emptor's  title  is  ncft 
extinguished  until  the  property  has  actuatlypassed  intonnother^ 
hands,  yet  the  principle  of    equity    raised  before  us  in  this  case 
was  in  noway  considered  or  touched  upon  by  £he  learned  tfudges 
in  that  case.     ThC'Case  of  Sheikh   Jehangir    Bakah  v.  Laia  Bhi* 
kariLal  (1),  therefore,  is    neither  a  precedent  in  support    of  the 
special  appellant's    contention,    nor  in  conflict  with  the  case  of 
Sheo  Tuhul  Singh  v.  Mibssamut  Ram  Kooer  (2).    There  is,  there^ 
fore,  no  necessity  for  our  referring    this  case  to  a  Full  Bench  as 
abked  by  the  special  appellant's  pleader.     On  the  other  hand,  the 
principle  of  equity  is    clear   that,    when  a  pre*emptor,  on  bein^ 

(1)  &'B.  hji.,  42  in  foot-note.  (2)  W.  K.,  Jauy.  te  June  18<>4, 311. 
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asked  to  purchase  a  property,       delibrately    refoees  to  exercise ^^^ 

liisrigbtof  pre-emptioa,  aad  after  his  refasfll,  a  new^  purchaser,        Tobal 
after  caref  al  enqu  iry,  and  having  satisfied  himself  that  there  is  no     ^^^^^ 
other  impediment  to    his    making  th*)  purchase^  purchases  that   Mdmamat 
property,,  the  pre -emptor  should     not  be  allowed  to  turn  round 
and  take  away  the  property   from  the  purchaser's  hand  on  the 
accidental-  rule  of  Mahomedan  law  that  his  title  to  purchase  is  • 
not  extinguished  until  the  property  has  actually  passed. 

In  this  view  I  would  dismiss  this  special  appeal  with  costs. . 

MrarsByJ.— I  am  entirely  of  the  same  opinion.     No  authority 

has  been>  cited  to  us  from  the  Mahomedan  law  to  show  that 
a  pre-emptor  can  enforce  his  right  of  pre-emption,  even  after 
luiiving  positively  refused  to  purchase  the  property  in  which  he 
cbdms  thai  right,  but  which  after  his  refusal  has  been  purchased 
by  a  third  party. 

Bnt  whatever  may  be  the  rule  o£  Mahomedan. law  on.  this 
point,,  it  appears  to  me  quite  clear  that  we  should*  not  allows  the, 
pfaHDliff  iu'  this  case  to  commit  a  fraud  upon  4ie  defendant  by< 
asking  the  latter  to  give  up  to  him  a  property  which  he  has  pur^ 
chased  on  the  streogth  of  the  plaiatiS's  own  refusal  to  exercise 
hia.« right  of  pre-emption.  The  case  falls-  withia  the  ordinary 
priooiple  of  estoppels,  and  I  think  that  the  plaintiff  in  this  case 
is  precluded  by  his  own  conduct,  which  has  been  acted  upon  by 
the  defendant^  from  impagaing  the  title  by  purchase  acquired. 
txy  the  latter.. 

Appevil  dismissed. 


* 
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Before  Svr  Biekard  Oowh,  Kt.  OMef  Jtutice,  and  Mt,  JtM%6B  MaMf. 

Jug^20%3l  BHAIRABDAN  RAMCHAND    9.   BASSANTLAL  BHAQAT. 

—""■  Act  IZ  O/1850,  9s.  28  &  41— 3ri  Bide  of  Praaioe  of  OcdtMa  SmM   Gmae 

Oowrt  -^Tme  fo  r   Servioe  ofSummotu, 

Under  8. 26  of  Ad:  IX  of  1850,  the  time  for  aerrio^  of  avmrnoM  en  a  defendant 
sued  in  the  Small  Canse  Goart  moat  in  all  caees  be  fixed  bj  the  Ruleg  for  re^ulat- 
ing  the  pnotioe  of  the  Coart  y  oonsequently  tlie  Court  htm  no  power,  nader  iha  trd 
Bale  of  Practice,  to  order  advice  of  sammong  on  a  defendant  at  any  time  before 
trial.    The  last  six  words  of  that  rale  are  tiZ  ^ra  virta  (1) 

Casb  aabmit^bed^  for  thQ  opinioa  of  the  High  Ooart|  by  the 
first  JadgQ  of  the  Court  of  Small  Caoses,  Catcutta,  oa^d^ 
Act  XXVI  of  1864,  8.  7. 

(1)  The  following  seobions  of  Act  IX  to  make  and  is  toe  all  the  general  ntles 

of  1850,  and   Rules  of  Practice  of  the  for  r^olating  the  piaetioe  aad  prdoeadl 

Gatoatta  Small  OauseCoart  are  material  ings  of  the  Goart,... ...  ...and  from  Gmm 

for  the  purpose  of  this  Veport  .* —  to  time  to  alter  any  saoh  rule ; 

Act  IX   of   1850,    8.    aO.— On    the  and  the  mles  so  made shall  be 

application  of  any   person  desirous  to  obserred in    the  Court   of  thafe 

bring  a  suit  under  this  Act,  the  aerk  of  Prasidenoy,    and  shall  be   sent  to  tike 

tile  Goart  ahail  issue,  under  the  seal  of  Supreme  Court  for  approraly  but  ahsll  be 

the  Courlv  a  summons   which   shall  be  of  force  until   disapproved «^... 

numbered,  and  shall  set  forth  the  names        Sul§  3. — ^The    summons    to   appear 

of  the  plaintiif  and  defendant,  theoanse  to  suits  or  actions    shall  be  issued  ac* 

of  action,  with  such  particulars  as  shall  cording  to  the  forms  in  the  schedhle, 

be,  from  time  to  time,  directed  by  the  and  shall  be  dated   as  of  the  day  when 

mlee  of  the  Court,  and  the  amounts  ued  issaedJSummonses  shall  be  made  retatn- 

ffor;  and  shall  be  serTod  on  the  defendant  able  on  the  seven  tb    day,  but  maybe 

BO  many  days  before  the  day  on  which  made  returnable  in    a  shortef  or  longer 

the  Court  shall  be  holden  at  which  the  period,  at  the  discretion  of  the  Judge, 

cause  is  to  be  tried  as  shall  be  directed  Rule    3. — fivery   such   summons   to 

by  themles  forregalatingthe  practice  i^pear    to  a  suit   or  action  shall    be 

of  the  Court ;  and  delivery  of  such  sum-  served  by  one  of  the  bailiffs  of  file  Court 

mons  to  the  defendant,  or  in  such  other  two  clear  days  before  the  holding  of  the 

manner  as  shall  be  specified  in  the  rules  Court  at  which  it  shall  be  made  return- 

of  practice  shall  be  deemed  good  ser*  able,  unless  the  Court  shall  otherwise 

vice • •  order. 

Act  IX  qf  1850^  «•  41--rhe  Judges 

of  each  Court,  holden  under  this  Act,  Bale  8. — ^When  any  defendant  shall;. 

■abject  to  the  approval  of  the  Judges  of  by  keeping  his  housei,    place  of  abode» 

the  Saprems  Conrti  shall    have  power  or  place  of  business  dosed,  or  1^  ab« 
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Oa  the  23pd  February  last,  the  plaintiflPs  gotnastaj  on  tte  >872 
affidavit  marked  A  {1)»  obtained  at  II  a.m.  a  summons  against  bhairabd an 
tbe  defendant,  returnable  at  2  p.m.  of  the  same  day.  At  8  P.  M*  Bamchawd 
the  defendant  was*  called  on  to  appear,  but  did  not,  nor  did  any  Bassantla& 
one  on  his  behalf  answer  to  his  name.  The  gomasta  was  then 
sworn,  and  stated  that  he  had  gone  with  the  bailiff  of  the  Conr^ 
to  serre  tlie  summons,  and  had  found  the  defendant's  shop 
dosed,  and  his  doors  padlocked ;  and  that  the  summons  had 
amordtngty  been  serred  by  posting  it  on  the  door.  The  bailiff 
confirmed  this  statement,  and  I  held  this  .sufficient  survice  under 
Bole  6.  The  merita  of  the  case  were  then  gone  into  ex  parte, 
isnd  a  decree  with  costs  was  given  in  favor  of  the  plaintiffs,  and 
ibeir  application  for  immediate  execution  waa  granted.  Nine 
oilier  plaintiffs  adopted  similar  proceedings  against  the  defend* 
ant's  property,  and  obtained  similar  relief.  All  the  defendant's 
mcnreable  property  wad  seised,  and  the  last  of  the  creditors  at-^ 
taohed  his  person,  and  he  was  lodged  in  the  Presidency  Jail 
On  Ike  8th  March  a  rule  was  granted,  on  ,the  application  of 
the  defendant's  attorney,  calling  on  the  plaintiffs  to  show  cause 
why  the  proceedings  should  not  be  set  aside,  on  the  ground  that 
the  defendant  had  no  sufficient  notice  of  action.  On  the  20th 
March  the  rule  was  discharged  for  the  defendant's  default,  sub- 
ject to  the  opinion  of  the  High  Court  on  a  reference.  On  the 
receipt  of  the  opinion  of  the  Honorable  the  Judges  to  the  effect 
that  it  would  have  been  better,  notwithstanding  the  defendant's 
default,  to  have  given  him^  under  the  special  circumstances  of 
the  ci^e,  a  short  postponement,  the  defendant  was  brought  up 

from  jail  and  heard.  His  attorney's  first  objection  was  that  the 
proceedings  ought  to  be  set  aside  on  the  ground  that  they  were 
gh  initio  irregular  and  void,  being  founded  on  the  six  concluding 

maa&Oif,  or  by  Tioieiioe    or   tlireats,       Rules  53. — tfc  is   ardered   that    som*  ' 

prereni  any  bailiff  from  serving  any  sam-  mons  shall  in  f  atare  be    refcuznable   on 

mona   to   appear  to  a  snifc  or  action,  as  the   fonrteenth  day,   naless    when  tho 

bereinbeforedirectod^and  sachsnmmons  plaintiff  shall  apply  for  a  sammons  at  a 

shall  ha^e  been   Ooaspiononsly  fixed  on,  shorter  date  in  terms  of  the  2nd  Rnle  of 

or  near  to,  snoh  place  of  abode'or  place  the  Court. 

cC   basineBB^   or  otherwise  serred   as        (\)  The  affidavit  was  to  the  effect  that 

nearly  as  may  be  aocording  to  the  mode  the  defendant  was  removing  his  person 

hereinbefore  directed,  such  service  may  and  property  from  the  jarisdiction  of  tba 
be  deemed  good  service.  Court  with  fraudulsnt  intent. 
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^^^       words  of  the  Srd  Rule  of  Practice  of  the  Court  which  he  con- 

Bhaibabdah  tended   were   irreconcileable   with   s.   26   of   Act  IX  of  1860. 

^         After  listening  to  a  lengthy  argnmont  on  both  sides   on    this 

BamantiiAl  point,  I  came  to  the  conclnsion  that  the  defendant's   contention 

was  correct,  and  set  aside  the  proceedings  subject  to  the  opinion 

of  the  High  Court  on  the  point  following,  viz  : — 

Whether  I  was  correct  in  holding  tiiat  any  snmmons  issued 
retomable  in  less  than  two  days,  is  irr^ular  nnd^r  Act  IX  o{ 
1850,  s.  26,  notwithstanding  the  six  oonclading  words  of  the  Srd 
Bole  of  Practice  of  this  Coart. 

The  Legislature  has  not  anthoriaed  tiie  making  of  a  refereoco 
for  the    opinion    of  tho  High  Court,  except  in  the  case  of  a. 
demand  by  one  of  the  parties,  or  of  the  existence  of  a  doubt 
in  the  mind  of  the  Judge  who  tries  the  case.    A  referenoo  lite 
not  in  this  case  been  demanded,  and  I  cannot  myself  say  that 
I  see  any  ground  of  doubt.    The  practioe  now  objected  to  is, 
however,  of   nineteen   years'  standing.    It  sappltes,  and  waa 
instituted  with  the  express  view   of  supplying,    a  very  seriona 
defect  in  the  Act  which  regulated  the  procedure  of  this  Ooorl^ 
a  defect  which  stilt  erists,  viz.,  that,  while  it  provided  for  tiie 
seizure  and  detention  of  a  fraudulent  debtor's  person,  it  furnished 
no   means   of  attaching  his   property  until  after  decree.    Its 
operation  has   hitherto   been    admittedly  very  beneficial.    On 
these  grounds  I  shoctid  be  glad  to  find  that  the  Honorable  Oxe 
Judges  considered  my  condttsion  as  to  its  illegality  incorrect. 
But  there  is  still  another  and  a  stronger  reasoa  whicb  induces 
me  to  refer  the  question  for  the  opinion  of  the   High   Court. 
I  have  the  honor  to  forward  herewith  copy  of  a  letter  addressed 
in  1854  by  Mr,  Macteod  Wylie,  one  of  my  predecessors,  and  hi  g 
colleagues  to  the  Judges  of  the-  late  Supreme   Court,  through 
Hr.  Henry  Holroyd,  tho  Prothonotary,  and  a  book  containing  at 
p.  97«  Mr.  Holroyd's  reply.    It  wiU  be  seen  from  the  documenta 
that  the  Judges  of  this  Court  fully  detailed  the  reasons  which 
induced  them  to  ask  the  saoctioa  of  the  Judgios   of  the  Supreme  - 
Court  to  the  addition  which  they  proposed  to  m^ke  to>  the  then 
existing  rule  (1)>  ao4tbat  sueh  sanction  was^  oflScially  announced 

(I)  The  reason  given  for  the  proposed    in   some   cases    of    iesuing   a    BenoK 
l^ition  was  <'  to  ottriate  the  necessity    warrant." 
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by  Mr.  Holroyd  in  tlie  name   of  all  the  Judges^  and  attested  by        U72 
the  endorsement    of    the    Chief    Justice,    Sir    Lawrence  Peel,  bhaibabbah 
Under    these  circumstances    I    think    it    would   be    scarcely    Kamchawd 
becoming  in  me    to    lay    down   on   my    own  authority  that  an  Bassantlal 
amendment  which  had  received    the  express  sanction  of  the  late*    ^^^^^' 
Supreme  Court  was  ultra  tirea^    I  therefore  request  the  opinion 
of  the  Honorable    the    Judges    of  the  High  Court  on  the  point 
stated  above. 


Mr.  Oasper  for  the  plaintiffs. — Act  IX  of  1850,  8.  26> 
"provides  for  the  service  of  summons  on  the  defendant  *'  so 
iiany  days"  before  the  day  of  trial  '*  as  shall  be  directed  by  the 
rules  for  regulatiufjf  the  practice  of  the  Court/'  The  rules 
Telating  to  the  time  for  return  and  service  of  summons  are 
itutes  2,  8,  and  58.  The.  word  ''  days"  in  s.  26,  Act 
IX  of  1850,  is  not  an  emphatic  plural.  See  Syston  v. 
^Studd  (1),  where  it  is  said  ot  the  action  of  waste  jHven  by  the 
^Statute  of  G-loucester  against  him  that  holds  for  life  or  for  year8» 
'*Uiatit  is  within  the  equity  of  the  statute  that  a  man  shall  have 
-Bn  action  of  waste  against  him  who  holds  but  for  a  year,  or  for 
twenty  weeks.  If  the  Legislature  had  intended  t  he  word ''  days^' 
as  an  emphatic  plural,  there  would  have  been  a  clearer  ezpres* 
-sion  of  such  'intention,  similar  for  instance  to  that  contained  in 
8.  16  of  the  Indian  Divorce  Act  {IV  of  1869)  with  respect  to  the 
time  for  making  absolute  a  decree  nisi  for  dissolution  of  marriage. 
I  submit  that  the  word  "days"  in  s.  26,  Act  IX  of  1850, 
is  equivalent  to  period,  t.  e.,  that  service  is  to  be  Within  such 
period  before  the  hearing  as  the  Court  by  virtue  of  Rule  3  may 
•direct.  Kule  2,  which  provides  that  a  summons  may  be  made 
returnable  in  a  shorter  period  than  seven  days  at  the  discretion 
of  the  Court,  is  not  opposed  to  any  section  of  Act  IX  of  1850  ; 
the  Court  therefore  might  make  the  summons  returnable  on  the 
same  day  ;  and  if  that  is  so,  the  Court  has  power  under  Rule  3  to 
order  service  within  less  than  two  clear  days  before  the  hearings 
If,  however,  the  word  **  days"  in  s.  26  is  to  be  taken  as  an 
emphatic  plural,  s.  41    gives   the    Judges   of   the   Small  Caus^ 

(DPlowden,  467. 
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197s  GoTtrt  power  to  make  rales  for  regulating  tbe  practiod  and  pro- 
BBAitLLBDkJt  cedore  of  the  Courts  which  rules  are  to  he  sent  to  the  flapreme 
Bamchand  Court  for  approval,  but  are  to  be  of  force  until  disapproved. 
Ba88akti.a]^  These  rales  were  made  in  pursuance  of  the  power  so  given*  and 
HAOAT.  ^^y  f^^^  heen  approved  by  the  Supreme  Court,  they  must, 
therefore,  be  taken  to  have  the  same  validity  as  a  section  of  the 
Act ;  and,  then,  if  s.  26  and  the  rule  are  irreconcilable,  the 
ordinary  maxim  will  apply*  ihc*i  that*  where  two  sections  of  a 
statute  are  contradictory,  the  last  shall  prevaiL  [Couch,  C*J.«^ 
Oan  a  rule  which  is  made  uUra  virea  be  taken  as  a  good  mle» 
and  then  beset  up  against  the  Act  f]  No ;  but  if  the  rale  wmi 
nUra  viresy  the  Judge  ought  not  to  Jiave  made  the  reference,  hot 
should  have  amended  the  rule,  and  sent  it  to  the  High  CSoort 
for  approval;  till  disappraved,  s.  41  declares  that  the  rale 
shall  be  of  force.  Even  should  the  Goi^t's  opinion  be  advereo 
to  this  view,  I  submit  that  the  jodgio^nt  of  the  Small  Oaase 
Court  ought  not  to  be  set  aside.  A  reference  like  tbisis 
similar  in  its  nature  to  a  new  trial  by  the  Small  Cause  Coait 
itself*  and  to  obtain  that  the  defendant  must  have  a  good  d^fencp 
on  the  merits.  Mere  insuffi/Qiency  of  service  is  npt  enough-"* 
Tent's  Sznall  Cause  Court  Practipe,  p.  86. 

Mr.  Branson  for  the  defendant.— If  Bule  8  means  that  tlie 
Court  shall  have  power  to  direclr  service  within  less  time  than 
B  period  exceeding  one  day  before  the  hearing,  the  rule  is  uUrm 
vires^  and  the  judgment  cannot  stand— Addison  on  Torts,  Srtf 
edition,  p.  702.  If  the  rule  be  ultra  vires^  no  confirmation  by 
the  Supreme  Court  can  give  it  any  effect. 

Mr.  Oaqoef  in  reply. 

The  opinion  of  the  High  Court  was  delivered  by 

Couch,  C  J. — In  this  case  the  Judge  of  the  Small  Cause  Cburt 
has  set  aside  the  proceeding  subject  to  the  opinion  of  this  Court 
on  the  question  whether  he  w^  correct  in  holding  that  a  sum- 
mons, returnable  in  less  than  two  days,  is  irregular  under  Act  IX 
of  1850*  B.  26.    With  reference  to  the  objection  that  it  does  not 
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appear  that  there  is  a  good  defence  on  the  merits  of  the  case^  and        1872 
therefore  a  new  trial  ought  not  to  be  granted^  we  mast  consider  bhaibibdan 
that  the  Jadge  is  satisfied  that  it  is  a  proper  case  for  setting    R^^mchand 
aside    the  judgment  if  the  summons  was  irregular,  and    s.  53    Babsacttlai^ 
gives  power  to  the  Judges  in  every  case  whatever,  if  they  shall    ®*^^^^' 
think  fit,  to  order  a  new  trial.    We  think  the  meaning  of  s.  26 
is  that  the  time  between  the  service  of  the  summons  and  the 
day  on  which  the  Court     is  holden  on  which  the  cause  is  to  be 
tried^  shall  in  all  cases  be  fixed  by  the  Rules  for  regulating  the 
practice   of   the    Court.     The    only    time    fixed   by  Rule  3  is 
two  clear  days*     The  words  "  unless  the  Court  shall  otherwise 
order''  do  not  fix  any  other  time,  but  give  the  powefr  in  any 
cade  to  disregard  the  rule  and  the  Act,  and  to  have  the  snmmons 
served  at  any  time    before    the    trial.      S.    41    does    not    in 
our  opinion  authorize  this.     The  Rules  for  regulating  the  prao** 
tice  and  proceeding  of  the  Courts  cannot  override  the  provisions 
of  the  Act,  and  dispense  with  fixing  a  time  for  the  service  when 
the  Act  has  expressly  required  that  it   should  be  done.     In  our 
opinion  the  summons  in  this  case  was  nob  properly  served,  and 
the  judgment  was  irregular. 

Attorney  for  the  plaintiff :  Mr.  OarapieL 
Attorney  for  the  defendant :  Mr.  Fink. 


1872 

June  6  <b 
AuguH  31. 


Before  Sir  Bichafrd  Couch,  JSK.,  Chief  Juitui€,  and  Mr,  Jusiice,  Markhy, 

KALI  PRASAC^NA  BOY  (ovs  or  tub  Dkpskdants)  v.  AMBICA 

CHAEAN  BOSB  (pLAnrnrr). 

Priadpai  and  Sitreiy-^^eoeptanee  of  Iniereei  in  Excea^^Qi'oing  Time-* 

Disehcurge  of  Surety* 

In  an  action  against  a  snrefcj  for  prindpal  and  interesb  payable  on  a  promiMMry      ^^e  also 
note,  hdd,  overrolUng  the  deoiiion  of  the  Court  below  (Maophenwo,  J.),  that  the  IfiB-L-B-S^O. 
ezeditor,  by  the  more  aooeptanoe,  without  the  knwledge  or  consent  of  the  saretj,  of 
intereit  in  excess  of  what  wbs  due  on  the  note,  bound  himself  to  give  time  to  tl^e 
principal  debtor,  and  thereby  discharged  the  surety. 

ArnAL  from  the  judgment  and  decree  of  Maopberson,  J„ 

dated  8th  of  April  1872. 

36      . 
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'^^^ The  plaintiff  sued  one  Brajendra  Narayan  Deb  and  the  pre- 

KauPba.    Bent   appellant  for  Bs.   3,021-10-8^  being   the  principal  and 

■AKNA  EOT    balance  of  interest  Alleged  to  be  due  on  their  joint  and  several 

AVBTOA      promisso^  note  for  Ba.  2,500^  dated  19th  October   1870,  and 

HisAN   ®"payableto  the  plaintiff  three  months  after  date,  i.  e.,  on  the  19  th 

JanaarylS?!.    The  note  bore  interest  at  the  rate  of  24  per 

cent,  per  annum.    It  Was  not  paid  at  dae  date ;  but,  on  the  29th 

•January  1871,  the  defendant  [Qr^jei^dra  Narayan  Deb  paid  the 

t plaintiff  Bs.  250  on  account  of  interest,  the  actual  amount  das 

on  the  19th  January  being  only  Ba,  150.    The  present  appeal- 

ja^t  iix  *lii8   written  statement  aUeg»^d  that  he  had  only  joined 

•as  surety  for  the  dsfendent  Brajendra   Narayan  Deb  in  giving 

•the  plaintiff  the  note  sued  upon,  and  that   the  plaintiff  at  the 

time  o£  taking  the  note  was  aware  of  this  fact ;  that  the  pay* 

ment  by  his  co-defendant  of  Bs.  250  on  account  of  interest  wa3 

without  his  knowledege  or  consent,  and  he  submitted  that  the 

plaintiff  by  taking  such  sum,  which  represented  interest  down 

to  the  19th  March    18<71,  had  given  time  to,  and  precluded 

himself  from  suing,  the  defendant   Brajendra  Narayan  Deb  till 

that  date,  and  that  he  as  surety  was  thereby  discharged. 

The  suit  was  undefended  by  the  defendant  Btajendra  Naeayan 
'Deb. 


Maophbbbon,  J. — On   the  evidence,  I  consider  it  clear  that 
•the  defendant  Kali  Prasanna  Boy  was  threnghoat  merely  surety, 
and  that  the  plaintiff  was  aware  of  the  fact  from  the  firak     The 
only  question  I  have  to  decide  is  whether  or  not  Kali  Prasanna 
'Boy  is  dischar^^  as  surety,  because  time  was  given  to  the  prin- 
cipal  debtor   on  the  29th  of  January    1871,  as  Mr.  Marindin. 
oontends  it   was.    'i'he   promissory   note  is  dated  the  19th  oE 
'October  1870,  and  was  payable  three  months  after  date.    The 
evidence  is  (and  I  have  no  doubt  it  is  troe)  that  on  ihe  19th  of 
January  1871,  which  was  the  dae  date  of  the  note,  the  plaintiff 
called  on  the  defendant  Brajendra  Narayan  Deb,  and  was  told 
to  come  back  in  eight  or  ten :  days  when  interest  would  be  paid. 
Accordingly,  on  the  29th  of  #JAnnary,  the  plaintiff  did  go  back, 
and  was  then  paid  the  sum  of  Hs.  250  on  accouut  of  interest; 
Mr.  Marindin,  for  the  defendant  Kali  Prasanna  Boy,  contends 
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tliat,  inasmacb  as  Ra«  250  was  more  tlian  was  actually  due  on      ^872 


the  29th  of  Janaary,  the   plaintiff  by  accepting  it  practically   KaliPba- 
gave  time  to  Qrajendra  Narayan  in  such  a  manner  as   to  dis-    "a^"*^^* 
charge  the  surety;  and  he   relies  upon   the   case  of  BlaJce  v.      Ambjca 
White  (1).  CH««rBoa.. 

In  the  present  case  the  circumstaooes  are  very  different  from 
what  they  were  in  the  case  of  Blaha  v.  Wkite  (1).    In  that  case 
there  was  a  memorandum   in  writing  showing  expressly   the 
reo^pt  of  several  months'  interest  in  advance^  and  by  the  memo- 
randnm  it  was  also  agreed  that  the  interest  shoold.  be  .paid  in 
fatare  every  six  months,  commencing  fron^  a  certain  day  named* 
Here  there  is  nothing  of  the  sort ;.  and  there^  is  absolutely   no  > 
new  agreement  whatever  between  the  parties  beyond  such  as  is 
evidence  |by   tlie  simple   fact  that,  whereas   Bs.  150  was  the 
amount  due  for  interest  up  to  the  Idth  of  January,  Bs.  250  were-     , 
received  by  the  plaintifT  on  the  29th  of  January.     The  plain- 
tiff states  that  he  never  promised,  and  was  never  asked,  to  giva- 
time,  and  thtfb  the-  extra  Rs.  lOO  were- not  paid'  to  him  then  in 
ooneideration  of  his  giving  further  time :  and  although  he  says 
h&  received  the  whole  payment  of  Rs.  250  on  account  of  inter- 
est,, ha  says  further  that  he  knew  that  the  whole  of  that  sum 
waa  not  due,  but  that  on  the  2dth  January  he  was  in  want  of 
the  precise  sum  of  Rs.  250,  and  when  he  went  on  that  day  to 
Brajendra  Narayan,  he  asked  him  if  h&  could  then  give   him> 
Bs.  250^  merely  in  consec^uence  of  the  immediate  need,  he  had- 
for  that  sunk     The  interest  due  on  the  iJdth.  of  January  wouldi 
have  been  Bs.  150-;  and  as  the  monthly  interest  is  Rs.  50,  by 
getting  Rs.  250  on  the  29th,  the  plaintiff  did  in.  fi^t  get  that 
which  was  equal  to  two  months''  interest  in  advance*.     But   inas. 
much  as  he  stated  (and  there  is  nothing  icy  contradict  him)   that 
no  oalculatioa  was  made  at  the  time,  and  nothing  was  said  about 
the  payment  of  interest  in  advance,  I  confess  I  cannot  see  how  it 
ean  be  said  that  there  was  any  agreement  which  now  prevents  the- 
plaintiff  from  proceeding  against  the  surety ;  for  I  do  not  think 
that,  by  accepting  the  Rs.  250^  he  deprived  himself  of  the  right 
of  suing  the  principal  debtor.    The  defendants  will  be  entitled! 

(1)  1  Y.  &  C„  480, 
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^87^  to  credit  for  the  amount  which  the  plaintiff  has  received  as 
Kali  Psa-  interest^  bat  the  plaintiff  is  entitled  to  recover  against  both  the 
1ANK4  Rot     defendants. 

V. 
AHBtCA 

OsAaANBoBE.      As  regards  the  manner  in  which  the  evidence  of  the  plaintiff 
en  cross^xaraination   has   been   taken  down   with   regard  to 
the  payment  of  the  Bs*  250,  I  state   distinctly  that  the   mean- 
ing of  the  witness^  as  understood  by  me^  was  that  the  Bs.  250 
were  received  by-  him  with  the  knowledge  that  that  sum  was 
more  than  was  tbea  due  for  interest,  but  that  that  sum  was  nat 
paid  on  any  calculation  that  it  was  interest,  which  was  due  for  two 
months  in  advance,  or  for  any  other  time.     It  is  true  that,  in 
answer  to  a  suggestion  of  Mr.  Marindin,  the  plaintiff  did   Juiy 
th^t  the  sum  received  would  be  equivalent  to  interest  up  to  the 
^      19th  of  March ;  butrhe  never  said,  nor  meant  to  say,  that  there 
was  any  calculation  made  at  the  time^  or  that  the  amount  asked 
for  was  the  result  of  any  understanding  that  it  was  interest  for 
any  definite  time. 

The  Advocate-Oeneral  {pffciating)  and  Mr.  Inngham  for  the 
appellant. 

Mr.  Lowe  and  Mr.  Branson  for  the  respondent. 

The  Advocaie-Oenoral. — A  creditor  who  takes  interest  on  his 
debt  in  advance  thereby  agrees  to  allow  the  debtor  to  have  the  use 
of  his  money,  and  cannot  sae  him  till  the  expiration  of  the  time  for 
which  interest  has  been  paid.  The  judgment  of  the  Lord  Chief 
Baron  in  'Blake  v.  White  (1)  was  based,  not  so  much  on  the  &ot 
that  there  had  been  a  binding  agreement  as  on  the  consideration 
that  the  creditor,  by  receiving  interest  by  anticipation,  had  pre- 
cluded himself  from  suing.  The  case  of  Ore&nough  v.  McClel- 
land  (2)  only  differs  from  the  present  one  in  that  the  creditor 
had  taken  interest  in  advance  on  two  occasions  instead  of  one 

_  • 

The  Advocate-Oeneral  also  referred  to  the  following  authorities : — 
Oriental  Pinaneial  CorporaHon  v.  Overend,  Oumey,  ^  Co.  ( 3), 

0)  1  T.  4  C,  420.  (2)  2  E.  4  E.,  424. 

(3)  L,  R.,  1  Ch..  142 
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Boultbee  v,  Stubbs  (1),   Nisbet  ▼.   Smith  (2),    Bonar  v.  Mac-       IS'2 
dbnald  (3)^  aocl  Story's  Equity  Jarispradence^  par.  826.  Kali  Pba- 

Mr.  Jjrin^&am/on  the  sameside^  referred  to  the  notes  to  Bees     Avnck 
V.  Berrmgion  (4),  and Byles  on  BiUs,  10th  edition  p.  246.  CiuEA»Ba« 

Mr,  LowB  for  the  respondent.^  BZo&a  v.  TFl&i^  (5)  and  Green- 
ough  V.  JfcOfeUftncI  (6)  are  diatingnishable.  The  plaintiff  in 
this  case  might  have  sned  the  principal  debtor  before  the  19th  of 
'Mardi  1871,  giving  credit  for  the  over-paid  interest. 

Mr.  Branson  on  the  same  side. — Macphersoo,  J.,  has  found 
as  a  fiiet  that  there  was  no  agreement  by  [which  the  plaintiff  bound 
bimself  not  to  sue  the  principal  debtor,  'i'he  mere  fact  that  the 
creditx>r  has  received  more  interest  than  is  actually  due  would  be 
no  defence  to  a  suit  broaght  by  him  against  the  debtor  before  the 
ezoeas  payment  had  worked  itself  out ;  and  if  the  principal  debtor 
could  not  object  to  the  suit  as  premature  neither  can  the  surety 
The  cases  cited  by  the  other  side  simply  go  on  the  principle 
quoted  in  Sam^tell  v.  Hawarth{7),  viz.,  that,  if  a  creditor,  without 
the  surety's  consentf  gives  time  to  the  principal  debtor,  he  there- 
by discharges  the  surety,  "  that  is,  if  time  is  given  by  virtue  of 
a  positive  contract  between  the  creditor  and  the  principal — 
not  when  the  creditor  is  merely  inactive."  See  also  Etoin  v« 
Lancaster  (8). 

The  Advocate-Oeneral  in  reply. 

« 
Couch,  C.  J.-— This  suit  was  brought  on  a  promissory  note 
of  the  defendants  for  tt,s.  2,500,  dated  the  19th  of  October  1870, 
and  payable  three  months  after  date, 'with  interest  at  24  per  cent 
per  annum,  and  the  plaint  stated  that  the  plaintiff  on  the  2i9th  of 
January  1871  received  from  the  defendants  Bs. '  260  on  account 
of  interest.  The  defence  was  that  the  note  was  mad  e  by  the 
appellant  as  surety^or  the  other  defendant,  with  the  knowledge 
of  the  plaintiff,  and  tW.  the  Bs.  250  which  the  plaintiff  alleged 

(l)l8Ves.,80  .     .  (5)1Y.&0.,420. 

(8)  2  Br.  Ch.Oa.,  179.  '     (6)  2  E.  &E.,  424 

(3)  3  H.  L.  Oa.,  226.  (7)  3  Mer.,  272 

(4)  3  lu.  L.  Oa.,  8«7  at  p.  8^7.  (8)  6  B,  &  S^,  571, 
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^^^^  that  he  reoeiyed  as  iateres  was  in  excess  of  the  interest  then 
Kau  Pea-  dne^  and  was  given  to  and  taken  by  the  plaintiff  without  the 
gANMA&oT    knowledge  or  consent  of  the  appellant,  and  thereby  the  appellant 

Ambioa      became  discharged. 
CraramBom. 

The  pUintiff  in  his  evidence  said  that  he  went  to  the  first 

defendant,  the  principal,  on  the  19th  of  January,  and  was  told 
by  him  he  wonld  pay  interest  a  week  or  ten  days  afterwards,  and 
on  the  29th  of  January,  the  first  defendant  paid  him  Bs.  250  for 
interest;  that  he  made  no  application  for  payment  to  the  appel- 
lant ;  that  the  Bs.  250  was  more  than  what  was  due  for  interest 
then, — ^tt  represented  the  interest  which  would  be  dae  np  to  the 
19th  of  March  ;  that  he  first  applied  to  tbeappeUant  for  payment 
in  September  1871.  He  also  said  that  on  the  day  he  was  paid 
the  Rs.  250,  or  two  or  three  days  before,  the  first  defendant 
told  him  that  the  appellant  joined  in  the  note  for  his  aooommoda* 
tion :  and  Macpherson,  J.,  has  f oond  that  he  was  aware  from 
the  first  that  the  appellant  was  merely  a  surety.  In  reply  to 
questions  by  the  Court,  he  said,  '^  I  leoeived  the  Bs*  250.  on 
account  of  interest.  I  simply  asked  him  to  pay  on  account  of 
interest,  and  he  gave  me  that  amount^  and  I  gt^ve  turn  credit  for 
it.'' 

The  rule  that»  if  a  creditor  enters  into  any  binding  ooniractf,. 
the  effect  of  which  will  be  to  give  further  time  to  the  debtor 
withoutconsulting,  the  surety,  the  snrety  n^ill  be  thereupon  dis- 
charged, and  that  it  is  immaterial  that  the  further  time  was  given 
in  consequence  of  the  inability  of  the  debtor  to  pay»  or  that  no 
injury  could  thereby  aocrue  to  the  surety,  was  laid  down  by  Lord 
.  Longhb  rough  in  Bees  v.  Ikrringiion  (1),  and  Lord  Eldon  in 
SamueUr.  Rewarih  (2).  It  has  been  followed  in  the  Courts  both 
of  Eqmty  and  Common  Law  in  many  oases  which  are  mentioned 
in  the  note  to  Beee  v.'  Berringten  (1),  and  must  be  followed  by 
this  Court. 

It  was  argued  by  Mr.  Branson  for  the  pontiff  that  there  was 
no  binding  contract  to  give  time;  as  if  ^  this  meant  an  express 
contract.  But  a  contract  need  not  be  expressed  in  writing,  or  by 
words,  to  be  binding  ;>  tacit    or  implied  contract  inferred  from 

(1)  2  Tu.  L.  Ca ,  887  j  3.  0-,  2  Yes  Jun^  540.    (2)  8  Mer.,  872. 
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tbe  acts  of   the    parties   is  equally  binding  as  an  express  one.       ^^^ 
The  facts  of  the  case  of  Blahe  v.  White  (1)  are  no  doubt  differ-  KaliPra- 
;ent  from  the  facts  of  the  present  case  ;  but  the  law  laid  down  v. 

by  Lord  Lyndhnrst,  then  Lord  Chief  Baron,  is  clearly  appli-  OBi^w  Bo««. 
€able.  He  says,  p.  426  : — ''Bat  the  question  is,  whether  time 
was  not  given  to  the  first  of  January  1819  upon  a  valuable 
consideration  f  The  fact  is  admitted  that  the  obligee  received 
interest  up  to  that  time  in  the  month  of  October  preceding. 
Gould  he  then  in  the  interim  have  been  allowed  by  a  Court  of 
Equity  to  bring  his  action  on  the  bond  F  I  think  nob.  It  is 
ikdmittod  that,  in  the  case  of  a  principal  only,  without  a  surety, 
if  the  debtor  had  given  six  months'  interest  in  advance,  a  Court 
of  Equity  would  interfere  to  stop  the  action.  If,  in  such  a  case, 
tile  time  for  payment  of  the  interest  could  be  explained  consist- 
ently with  the  action,  that  would  alter  the  state  of  the  case ; 
but,  if  it  appear  simply  that  the  six  months'  interest  had  been 
given,  what  could  the  imagination  suggest  but  a  contract  ipsiseimis 
verbis,  that  the  creditor  should  not  sue  for  that  time  f  Besides, 
the  interest  being  paid,  would  a  Gpurt  of  Equity  endure  that  the 
creditor  should  put  that  interest  into  his  pocket,  and  next  day 
sue  for  the  principal  f  If  that  be  so,  as  between  the  principal 
debtor  and  the  obligee,  the  same  principles  will  apply  to  the 
surety.  The  question  here  is  whether  the  party  did  not  pre- 
clude himself  from  suing  on  the  bond,  by  receiving  by  anticipation 
the  interest  due  between  October  and  January.  The  shortness 
of  that  period  cannot  affect  the  question*  Taking  even  an  hour's 
interest  in  the  same  manner,  if  it  were  the  habit  to  reckon  interest 
by  hours,  would  be  attended  with  the  same  consequences. 
T7nder  the  present  circumstances  I  must  grant  this  injunction." 
The  Judgment  was  not  founded  upon  the  memorandum  in  writ- 
ing to  which  Maopherson,  J.,  alludes  as  distinguishing  this  from 
Blake  v.  White  (1),  for  Lord  Lyndhurst  in  the  previous  page 
speaks  of  it  as  a  mere  agreement  to  give  time  without  any  con- 
sideration, which  would  not  prevent  the  creditor  from  successfully 
prosecuting  his  action  at  law.  ''But  the  question  is"  he  conti- 
nues as  above  quoted. 

(1)  1  Y.  &  C,  420.  ^..  _ 
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1^72  Pufciing  the  niosfc  favorable  construction  upon  the  plaintifiTs 

Kali  Pra-    evidence^  and  allowing  that  the  Bs.   2&0  were  not  paid  on  any 

8ANNA  Box    calculation  that  it  was  interest  which  was  due  for  two  months 

Ahhica      in  advance,  or  for  any  other  time^  it  is  a  fact  that  interest  was 

'  received  by  anticipation,  and  the  time  for  which  it  was  received 

Was  a  matter  of  simple  calculation.     I  think  it  is  clear  that,  under 

those  circumstancesj  a  Court  of   Equity  would  have  interfered 

*to  stop  the  plaintiff  from  suing  the  first  defendant  until  the  time 

which  was  covered  by  the  payment  in  advance  had  expired. 

The    plaintiff    bound    himself    to  give  further  time,  and  the  ap*" 

pellant  was  thereupon  discharged  from  his  liability  on  the  note* 

The  decree,  so  far  as  it  applies    to    the  appellant,    should  be 

reversed,  and  the  suit  be  dismissed  as  agninst  him  with  costs, 

and  the  costs  of  the  appeal  should  be  paid  by  the  respondent. 

Marot,  J. — In  this  case  I  do  not  think  it  necessary  to 
examine  the  facts  at  length.  It  is.  admitted  that  the  principal 
debtor  paid  to  the  creditor  at  the  creditor's  request,  on  the  29tli 
January,  a  sufficient  sum  to  cover  the  interest  upon  the  debt  up  to 
the  19th  of  March,  and  it  seems  to  me,  with  the  greatest  deference 
for  the  opinion  of  the  learned  Judge  who  decided  this  case  in  the 
first  instance,  that  it  is  impossible  to  avoid  inferring  from  that  an 
undertaking  that  the  creditor   will  not  sue  the  principal  debtor 

during  that  period.  I  do  uot  discuss  this  part  of  the  cas^  further, 
because  it  has  been  clearly  shown  by  the  Chief  Justice  tha^ 
the  case  of  Blake  v.  White  (1)  distinctiy  lays  down  that  we  oughfe 
to  infer  this. 

But  then  comes  the  question  (and  it  is  one  which,  from 
the  way  in  which  the  case  was  then  decided,  was  not  con* 
Bidered  m  the  first  •  Court),  what  effect  has  this  giving  of 
time  upon  the  engagement  of  the  surety  T  Giving  time  to 
6he  priQcipal  debtor,  though,  as  a  general  rule,  it  discharge? 
the  surety,  does  not  always  do  so  ;  see  Crre6?i  v.  W^nnli)'- 
and  the  question  we  have  to  decide  is  whether  we  ought  to  infer 
in  this  case  from  the  receipt  of  interest- such  a  giving  of  time 
as  would  discharge  the  surety.  There  was  no  intentioij  to  dis- 
charge him,  and  we  can  only  j^ive  the  surety  his  discharge  if  it 

f  I ;  I  Y.  &  C,  420.  (2)  L.  E.,  7  Eq.,  33  ;  S.  C.  on  appeal,  L  R.,  4  Ch.,  30^^ 
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is  necessary  to  do  so^  in  oVder  to  do   jastice  between  tbe  parties.       1872 
For  these    reasons  it  appears  to  me  necessary  to    examine  very   r^^  p^^. 
carefully  the  grounds  upon  which    the  surety  is  discharged  when    banna  Bot 
he  is  discharged.     Now^  the    most  recent  case  on  the  subject  to      aicbica 
which  we    have  been  referred  is  that  of  The  Orienttkl  Financial  Oharan  Bo«s 
Corporation  v.    Overend^    Qumey  &  Oo.    (1)  >  and    as  this    case 
has  been  argoed    on  both  sides    pntirely  upon    the  principles  of 
English    law^    and  as    that    case  was    decided    by    very   high 
authority^  our  decision  would  ordinarily  be    governed  by  it»    In 
that    case  it  is  laid  down  as  the    true  explanation    of    law  to  be 
applied  in  such  cases    that,  "  if  you  agree   with  the  principal  to 
give  him    time,  it  is  contrary  to  that  agreement    that  you  should 
sue  the  surety,  because    if  you  sue  the    surety,  you  immediately 
turn  him  upon  the  principal,   and  therefore    your  act  breaks  the 
agreement  into    which    you  have  entered  with    the    principal." 
And  then  it  is  added  that  it  is  plain    that  this  is  the  right  expla^ 
nation  of  the  law,  because    '^  it  is  competent  to  the  creditors    to 
reserve  all    their  rights    against  the    surety  in  which    case  the 
surety  is  not  discharged  ;  and    for  this  reason  that    the  contract 
made  with,  the  principal  is  then  preserved,  because  the  creditors 
have  engaged  with  the  principal  not  to  sue  him  for  a  given  time, 
but  subject  to  the  proviso    that  the  creditors    shall  be  at  liberty 
to  sue   the  surety,    and  so  turn  the    surety  upon  the    principal 
without  any  breach  of  the  engagement  with   the  principal ;"  and 
at  the  end  of  the  judgment  it  is  said  the   defendants  would  have 
freed  themselves  from   all  difficulty    by  reserving   their    rights 
against  the  plaintiffs. 

Now«  if    this    be   true    ratio  Uffis,    I  should    certaioly    feel 

>   difficulty  in  saying  that  the  surety    was  wholly  and    absolutely 

discharged  by   the  acceptance  of  interest  in    advance  from    the 

principal.  An  undertaking  by  the  credifcor  not  to  sue  the  prin- 
cipal debtor  during  the  period  in  respect  of  which  interest  has 
been  paid  is  implied,  because  otherwise*  as  Lord  Lyndhurst 
points  out  in  Blake  v/  White  (2),  the  injustice  would  follow 
that  the  creditor  might  put  the  interest  into  his  pocket,  and* 
next  day  sue    the    principal.     But    we  are  asked  to  infer    frocpi 

(I)  L.  a.,  7  Ch.«  142.  (2)  [  T.  k  C,  420. 
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^S^  the^aecaptance  0f  interest  in  advance^  not  only  a  suspension 
KauPba-  o^  ^b®  right  to  sue  Ibe  principal^  bat  an  absolute  dischargo 
BANNA  Roy    q£  tiiiQ  surety.    Now,  if  ( as  it  seems    to  be  put    in  The  Oriental 

Ahbica  Financial  Corporation  v.  Overend,  Gumey  A  Co.  (1),  the 
^**  creditor  was  prevented  from  suing  the  surety,  only  becanse 
his  so  doing  would  be  a  breach  of  the  contract  with  the 
;principal,  it  seems  to  me  that  the  only  inference,  which  in 
reason  or  justice  could  be  made,  would  be,  not  that  the 
surety  was  discharged  altogether,  but  that  the  right  to  sue 
him  was  suspended  for  the  same  period  as  the  right  to  sue 
the  principal  was  suspended  ;  so  that  the  snrety  might  not,  by 
being  sued  during  that  period,  be  turned  upon  the  principal. 
Sat,  on  a  reference  to  scm3  of  the  eai'lier  authorities,  most  of 
which  are  quoted  and  recognized  in  The  Oriental  Financial 
Corporation  v.  Overend,  Oumey  8f "  Co.  (1),  I  am  satisfied 
that  the  nile  of  law  by  which  the  surety  is  discharged  does 
not  rest  exclusively  on  a  consideration  of  the  rights  of  the 
principal  de'btor,  but  upon  a  consideration  of  the  rights  of 
the  surety  himself.  It  seems  to  me  in  the  first  place,  { I  say 
it  with  the  greeitest  deference,)  that  the. judgment  in  Oriental 
Financial  CorpordUonv,  Overend,  Oumey  8f  Co.  (1)  does  not 
quite  correctly  state  the  opinion  of  Lord  Cranworth  in  Ov^een  v. 
jEToman  (2).  What  Lord  Cranworth  said  was  not  simply  that 
the  rights  against  the  surety  could  be  reserved,  but  that  he. 
thought  ''it  must  be  competent  to  a  creditor  to  contraot  with  his 
principal  debtor  to  give  him  time  so  far  as  he  can  lawfully  and 
effectually  do  so,  without  prejudicing  his  right  against  the sure^.^ 
This  was  aaid  by  way  of  protest  against  an  opinion,  whick 
appears  to  have  been  expressed  by  Lord  Truro  m  the  Court  below 
iihat  a  creditor  could  not  reserve  his  rights  against  the  surety. 
But  the  observatious  and  counter-observations  of  these  learned 
Judges  must  be  taken  with  reference  to  the  sort  of  reservation 
which  had  been  actually  made  in  that  ^^ase.  The  contract  by 
which  time  was  given  in  that  case  provided  tbat  nothing  therein 
•contained  should  discharge  the  sureties  ;  but  whilst  providing 
*hat  the  creditor  would    not  take  any    proceedings    against  the 

0^  L.  R.,  7  Ch.,  142.  '     (2)  4  H.  L.  Oa.,  «97. 
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principal  daring'  the  period  specified,  these  important  words  were       ^^^ 
added^  ^'  except  at  the  instance  or  request  of  the  sureties.^'     It  Kali  Pba- 
was  therefore^  not  morelj   reservation  of  the    creditor's    right  "^^  ^^ 

against  the  surety,  but  a^  reservatian  of  their  mutual  right,  the  ch^^^'bom 
right  of  the  creditor  to  compel  the  surety  to  pay  the  debt,  and 
the  right  of  the  surety  to  compel  the  creditcnr  at  any  time  to  sue 
ihe  principal  debtor:'' 

This^  at  once  suggests  a  doubt  whether  the  principle  on  whicK 
the  surety  is  discharged  is  correctly,   or.    at   any   rate,   fully 
fttaied  \A  The  OrientaV  Financial  Corporation  t.  (herend,  Gtir^ 
ney  ^  Co.  (1;,  and  I  think  the  very  authorities  refbrred  to  in  that 
judgment  do  introduce  another  and  a  very  important  element,     t' 
find  that  in  Oakeley  v,  Pasheller  (8),  Lord  Lyndhurst  says  r — ''The 
principle  of  law.  is  this,  that,  where  a  creditor  gives  time  to  the 
principal,,  there  being  a  surety,  wi^ub  any  communication  with* 
the  surety,  and  without  the  consent  of  the  surety,  it  discharges 
him  from  liability,  because  it  places  him'(i.  e.,  the  surety)  in 
a  new  situation,,  and  exposes-  hini  to  risk  and  contingencies  which 
he  wolud  not  otherwise  be  liable  to  :"  and-  the  Master  of  the  Bolls 
had  given  a  similar  reason,  namley,  that  the  sursty  is-  theiseby  pre- 
judiced.     And  so  in  another  case  to  which  the  Lord  Chancellor- 
refers,.  Samuelt  v,  Bowarth   (3),    Sir  William'  Grant  says  :— 
'The  surety  is  held  to  be  discharged  for  this  reason,  because  the 
creditor  by  so  giving' time  to  the  principal  has  put  it  out  of.  the* 
power  of  the  surety  to  consider  whether  he  will  have  recourse- 
to  his  remedy  against  the-  principal  or  not,  and*  because  he    ih> 
fact  cannot  have  the*  same  remedy  against  the  principal  as  he 
would  have  had  under  the  origjnul  contract.''    The  principle  is 
explained    in    the    same    way    by    Williams,  J.,  in  Strong  v^. 
Foster  (4)  where  he  says : — "  The  surety  has  a  right  to  say  to- 
the  creditor,.  'I  have  reason  to  believe  the-  debtor  is  in  insolvent 
circumstances  ;  you  should  sue  him,  or- allow-  me   to  do  so   in 
your   name.'    Theo,    if    the    creditor  said,.  'I  cannot  sue  him^ 
because  I  have  bound  qiyself  to-  give   time/    that .  wovld   dis^ 
charge  the  surety:"  aiid  this  explanation  was  adoptei    by  the- 

(1)  L.  B.,  7  Ch.,  142.  (4)  25  L.  J.,  0.  P.,  106  j  at  p.  XU  » 

(2)  10  Bli.,  548;  at  p,  5^0.  S,  C-,  17  C  B.,  2Q1,; 
t3)  3  M©r„  275; 
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^ ^^^^       Court  of  Queen's  Bench  in  Pooly  v.   Harradine  (1).      These 

Kali  Pra-    oases  put  the  principle  upon  a  very  clear  and  intelligent  basis*- 
^,  that  the  surety  is  discharged,  not  only  because  the  principal 

Ohuun  Boai  ^®^^^  woud  be  prejudiced  by  proceeding  against  the  surety, 
but  because  the  surety  is  prejudicei  by  the  loss  of  the  right 
to  proceed  against  the  principal  debtor;  and  this  fully  aooorda 
with  the  opinion  intimated  in  Owen  v.  Hainan  {2),  namelyy 
that,  if  with  the  assent  of  the  principal  debtor,  this  right  of 
the  surety  is  reserved  by  the  creditor,  then  the  surety,  not 
being  prejudiced,  is  not  discharged.  I  do  not  of  course  mean 
to  say  that  the  principle,  exactly  as  stated  in  the  case  of  The 
Oriental  Financial  Oorparatim  v.  Ouerend,  Oumey  8f  Co.  (3)  has 
not  been  so  stated  by  other  authorities.  It  is  so  stated  in  a  note 
to  Lewis  V.  Jonee  (4),  which  is  frequently  quoted,  and  by  Lord 
Eldon  in  English  v.  Barley  (5),  and  it  is  to  be  found  in  various 
text-books.  Nor  can  there  be  any  doubt  whence  this  statement 
of  the  principle  has  been  derived.  It  is  almost  a  literal  transla- 
tion of  a  passage  in  the  Digest  of  Justinian  : — "  Quod  dictum- 
est  si  cum  res-pactum  sit,  ut  non  petatur  fidejussor!  quoque  oom- 
petere  exoeptionem  :  propter  rei  personam  placuit,  ne  mandati 
judicio  conveniatur,''  (6;.  And  as  to  this  it  is  further  said  :— 
'*  Debitoris  oovenbio  fidejussoribus  proficfet,  nisi  hoc  actum  es- 
ut  dun  taxat  a  reo  non  petatur,  a  fidejussore  petatur ;  tunc  enim 
fidejussor  exceptione  non  utetur*' ("7).  But  this  is  said  of  a 
contract  wholly  different  from  a  contract  of  suretyship.  The 
creditor  here  alluded  to  was  under  his  obligation  to  preserve 
the  remedies  of  the  surety  against  the  principal  debtor,  and 
was  not,  therefore,  bound  to  pay  any  regard  to  the  rights  of 
the  surety  in  his  arrangement  with  the  principal  debtor.  If 
therefore  the  creditor  gave  time  to  the  principal  debtor,  the 
.  surety  could  originally  take  no  advantage  of  it,  but  afterwards 
he  was  allowed  to  do  so  propter  rei  personam,  i.  e.,  for  the  sake 
of  the  principal  debtor,  because  otherwise  the  principal  debtor 
(retw)  would  be  prejudiced;   for  should  the  surety    be  sued    by 

(i;    26  L.  J.,  Q.  6.,  156 ;  at  p.  160  ;      (4)    4  V.  &  C,  506. 

S.O.,  7E.&B.,4Sl.  (5)    2  Bo8- &.  Pttl..  61. 

(^)    4H.L.Ca„99?  (6)    Dige8t,Bk.n,Tit.I4.!par32. 

(3)    L,  B.,  7  Oh.,  143.  (7)    lb.,  par,  22. 
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the  creditor,  he  wonld  then  be  able  to  sue  the  principal  debtor         ^^^^ 
at  once,  thongh  the  time  giyen  had  i^t  expired.     Bat  if  the    Kali  Pba- 
Tights  of  tiie  creditor  to  sue  the    surety  had  been  preserved  in  y, 

the  contract  to  give  time.  then,  as  the  principal  debtor  could  Amiuca 
not  complain,  so  neither  could  the  surety,  and  the  surety  was 
liable  first  as  before.  This  is  no  doubt  exactly  the  principle 
laid  down  in  The  Oriental  Financial  Oorporation  y.  Overend, 
Ourtiey  8f  Co,  (1),  but  is  applied  to  a  transaction  of  an  essentially 
different  kind,  and  with  a  wholly  different  result,  namely, 
that  the  remedy  against  the  surety  *  is  not  extinguished,  but 
snspended. 

Bearing  in  mind  and  applying  the  principle  as  it  is  explained 
in  Samuell  y.  Hawarth  (2)  and  Strong  v,  Foster  (3),  and,  I 
must  say  as  it  seems  to  me,  though  perhaps  not  quite  so  clearly, 
in  Oakeley  v.  PaahelUr  (4)  also,  there  is,  I  think,  little  difficulty 
in  disposing  of  the  present  case.  The  creditor  had  accepted  in- 
terest in  advance  from  the  principal  debtor,  and  he  had  thereby 
not  only  put  it  out  of  his  own  power  to  sue  the  principal   debtor 

for  a  certain  period,  but  had  also  put  the  principal  debtor  in  a 
position  in  which  it  would  be  a  hardship  that  he  should  be  sued 
by  any  one  at  all  during  that  period.  But  though  all  that  the 
principal  debtor  could  require  us  to  say  upon  this  would  be  that 
the  rights  of  the  stirety  against  him  should  also  be  suspendedi 
the  surety  could  not  be  thus  satisfied.  The  creditor  has  no 
right  to  put  the  surety  without  his  consent  in  a  position,  in  which 
he  cannot  exercise  his  rights  against  the  principal  debtor  at 
any  time  he  chooses  to  do  so.  Nor  can  we  say  the  rights  of  the 
creditor  against  the  surety  are  reserved.  A  simple  reservation 
of  the  rights  of  the  creditor  would  not  be  sufficient ;  the  surety's 
rights  must  also  be  reserved.  Bat  that  is  excluded  by  the 
acceptance  of  interest,  for  no  one  would  pay  interest  in  ad- 
vance>  unless  he  was  secure  against  being  sued  either  by  the 
creditor  or  the  surety.  The  surety,  therefore,  whose  rights 
have  been  interfered  with  by  the  voluntary  act  of  the  creditor^ 
without  his  consent;^  has  a  right  to  say  that  he  is  discharged. 

(1)  L.  E.  7  Ch.,  142.  (3)  25  L.  J.,  C.  P.,  106 ;  at  p.  Ill . 

(2)  3  Mer.,  273.  S.  0.,  17  0.  B.,  201. 

(4)  10  BU.;  548;  air  p.  590. 
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1872  Ifc  may  perhaps  appear  unnecessary  for  me  to  hare  discussed 

Kali  Pba-    this  case  at  SO  great  a  lengthy  seeing  that  I  arrive  nltinofttely 

B4NNA  ftoY  ^^  ^^^  ^^^  conelaaion  as  the  Chief  Justice.    It  musfr,  howwer 

Ambick      be  acknowledged  that  the  case  before  us  is  a  striking^  example 

CBAiuNBoa».^j  the  serious  consequences  of   ignorance  upon  this  subject ; 

and   as  the  law  upon   it  is  not  very  easy  to-  diseover^  I  have 

thought  myself  justified  in  making  this  endeavor  to   asocrfcaia 

bow  it  really  stands* 

Appeal  decreed^ 

Attorneys  for  the  appellant ;  Messrs.  B^hy  aiid  Sutter^ 
Attorney  for  the  respondent :  Mr.  PiUar. 


[APPELLATE  CIVIL.] 


Before  Sir  Ekhard  CoucK  Kl-,  CM^f  Justice,  and  Mr.  Justice  Macpher$<m^ 

m»dMr.  Jusiic  Otover. 

jdtf^.  MAHABANI  HIRANATH  KOBE  (DinBWDAKT)  v.  EABOO  EAM 
ll — 1—  NAEAYAN.  SING  (PtAiNiWf).* 


JiiinduLa%ir--'JliU<Aihmtcb^9iuM»don'^Fkmal8»^  EzcUmon  of^Impartibts- 

See«l8o         /<^^  Ancesifdl  Properiy^Vt^riane^  hetwden  Judge's  Notes  and  Ikpositiime^ 

18B.LR.45I.         ii^  VemaciiUu:— Poind  armta^U  09»  apfesdi 
11  BJi.B89e. 

A  lemale  cannot  inherit  to  impartible    ancestral*  estate  belonging  to  » 
joint  Hindu  family  goveraedby  the  ICitakshara,  where  there  are  any  male 
menkbers  of  the  family  who'aye  ciaaliffed  te  snooeed  as  heirs.    This  is  a  rate 
of  law,  and  not  dependent  on  cnstont.    A  custom  modifying  the*  law  most 
be  a  custom  to  admit  females,  not  acastomi  to  exclude- thenu 

This  suit  was  brought  by  Baboa  Raar  Narays/n  Sing"  to 
establish  his  right  of  successioii  tcv  the  raj  and  zemihdari  (the  dig* 
nifty  and  the  estates)  of  Banghur-  in  Obota  Nagpore,  left  vacant 
by  the  death  of  llrloknath;  the  infant  son  of  the  last  Maharaja^. 
Bamnath  Sing  Bahadur. 

*  Appeal,  New  3  of  1871,  under  cl- 15  of  the  Le||;ei«  P^ent,  dated  the  28th: 
December  1865,  against  the  judgment  of  Ii.  S.  Jackson  and  Markby,  JJv 
dated  the  14tb  April  1871,  in  regular  Appeal,  No.  254  of  1868,  from  a  decree- 
of  the  Zilla  Court  ef  Lohardugga,  dated  the  12th  September  1868,  the 
said  Judges  being  divided  in  opinion* 
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The  following  genealogical  tree  shows  the  relationship  of  the       ^^^^ 
parties :—  ' 
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W^  MaliaraJB  Samnath  Sing  Bahadur  died  on  the  9tli  October 
UAHAB4ia  1866^  and  his  widow^  the  defendant  Maharani  Hiranath  Koer^ 
^  KoM^*  forthwith  decl  ired  herself  enceintep  and  the  estate  was  there- 
in' fore  taken  under  the  manairement  of  the  Gonrt  of  Wards.    On 

Baboo  ILam 

Naratan     the  4th  April  1867  she  gave  birth  to  Trilokaath  Sing,  who  died 
BiNo.        QQ  ^Ijq  4^]j  August  1867.    The  plaintiff  thereupon  claimed  to  be 
entitled  to  succeed  to  the  raj  as  the  next  cognnte. 

About  the  year  1772  Mokand  Sing,  the  then  Raja  of  the 
Ramghur  estate,  was  found  in  arms  against  the  British  Oovem* 
ment,  nnd  refusing  to  pay  revenue  ;  Tej  Sing,  a  member  of  the 
]laja's  family,  assisted  the  British  Qoyemment  in  an  expedition 
Bent  out  against  the  Kaja.  The  estate,  having  been  afterwards 
forfeited  by  the  Government,  was  bestowed  by  them  upon  Teg 
Sing,  together  with  the  title  of  Maharaja,  as  a  reward  for  his 
services.  Successive  pattas  were  granted  by  the  British  G-ovem- 
ment  to  Maharaja  Teg  Sing  and  his  eldest  son  Maharaja  Pares- 
nath  Siug  for  limited  periods ;  and  ultimately,  on  the  25th  March 
1790^  an  ordinary  settlement  for  ten  years  was  made  with  M^iha- 
raja  Maninath  Sing,  the  eldest  son  of  Maharaja  Paresnath  Sing, 
which  settlement  was  afterwards  made  prepetnal. 

The  plaintiff  alleged  in  his  plaint  that  the  semindari  of  Per- 
gunna  Ramghur  was  acpuired  by  the  common  ancestor,  Maharaja 
Tej  Sing  Bahadur,  after  whose  death  in  1774  it  descended  to  his 
eldest  son  Maharaja  Paresnath  Sing.  That  Paresnath's  bro- 
thers Ennwar  Jusri  Sing  and  Kunwar  Bodh  Sing  (the  plaintiffs 
grandfather)  sued  Maharaja  Maninath  Sing,  son  of  Mahraja 
Paresnath  ^ing,  in  the  Civil  Court,  for  a  division  of  the  pro* 
perty  (1) ;  but  on  the  17th  of  November  1818,  the  Court  of 
Suddder  Dewanny  declared  the  property  to  be  indivisible.  That, 
on  Maharaja  Paresnath  Sing's  death,  the  gaddi  descended  to 
Maharaja  Maninath  Sing ;  then  to  Maharaja  Sidnath  Sing  ;  then 
to  Maharaja  Lachminath  Sing,  who,  dying  without  issue,  was 
succeeded  by  his  brother,  Maharaja  Shambunath  Sing,  not- 
withstanding that  his  widow  survived  him  ;  and  on  the  death  of 
Shambunath   Sing  without  issue,  his     brother   Ramnath  Sing^ 

(1)  Kocntour  Bodh  Singh  y.  Beoanth  Sing  is  called  Jye  SreeSinirb,  Maninath 
Bin§h,  2  Bel.  Bep.,  92  In  the  report  of  ia  called  Muueerath,  and  Sidnath  iacalled 
this  case  the  uameaare  aa  (oUowa; — Jusri    Seooath . 
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ttofewi^tonding  a  elaini  set  iip  by   Shombanai^'s  widow  for  tbe       ^^^^ 
semindari,   sttcceeded  Txixsi ;  ppovision  having    been  made  lot  the    jiAnAtKin 
widow,  pursuant  to  the  family   usage,  she  notified  to    the  Oonrt  ^  g^gijf"' 

her  withdrawal  of  h^r  claim.    ThaJ  %ocor4ii)^  to  the  Mitakshara^   ^  »w'ka* 
the  defendant^   Itaharani   !I^Iranath    ECoerj    the  mother    of  the    Nabataat 
deceased  infant  Maharaja,  had    no  right   to  %  joint    ttivdivided.      ®"^* 
share  in  the  ancestral,  property  ;  that  she  could  not  qpssume  the 
raj    or  p/j^ddi^  or  perform    the   duties    bebnging  t)ieretp  ;  fiiB^i 
Bpcordiuj^  to  family  usage,  and  t^e  custom  of  the  B^lai^hat  (high^ 
land )    districts  females  were  elccJludQd    f ro^    su^x^ssion    to  thp^ 
gqddt,  and  t)ipbt  r\Q   (^^  pf  fen^ale  supoession  }iad    ever  occnrred 
since  th^    time  of  their  ancestor    T^j  Sing,  and  th%t  (iU^ima    by 
fenialQ    qtepibQrs  ojf  the  family  had  frequently  b§en  negatiy^^  |^y. 
judicial  decision. 

No  sanad  or  patta  to  Tej  Sjng   was  produced. 

The  defendant,  Afaharani  Iliran&th  Koer,  in  her  WrjttjQi) 
statement^  said  that  the  plaiuti^  and  his  anpestors^  f^PP^  ^ 
remote  period  anterior  to  the  decennial  settlemei;it,  had 
resided  in  their  jagir,  Mauza  Budwian,  at  a  distance  of 
ten  miles  from  the  residence  of  the  Maharaja^  ^nd  lived 
separate  and  apart  from  her  husband's  anqpstprs^  in  food  aijid 
business,  and  never  took  any  part  in  the  marriage  and  f uuera^ 
ceremonies  and  other  entertainments  of  her  husband's  family> 
BxA  Ahat  therefore  under  the  Shastras  the  pli^tiff  was  not 
eoliiiiled  to  sncceed*  In  the  5th  paragraph  of  her  written  state-^ 
m^t,  flfae  alleged  that  Lachminath  Sing,  Shambunath  Sing,  and 
Ramnatb  Siog  were  brothers,  who  lived  in  comm^nsality  a^d 
held  the  ancestral  property  in  partnership  as  joint  owners  j  an^ 
'^  that  on  the  demise  of  each  brother  without  issue,  the  next 
brother,  upon  receiving  the  mark  of  raja-elect,  on  hi^  fore^* 
head  from  the  hands  of  his  elder  brother,  assumed  the  reiga 
of  the  principality  one  after  auother  ;  and  for  the  re^fifops  abpvp 
stated,  as  also  under  the  provisions  of  the  Shastras,  the  rightrOf 
succession  to  the  raj  at  that  time  was  disallowed'^  to  the  ^ani^ ; 
that  the  plaintiff  was  a  jagirdar,  like  other  jagirdars  in  Per- 
gunna  Bamghur,  to  her  deceased  bus  band,  and  was  subject  to 
the  payment  of  rent  and  discbarge  of  duties  imposed  upon  him, 
under  kabuliats  executed  by    the  plaintiff's  ancestors ;  hence  he 

38 


2r8  BINGAL  LAW  RBPOETS.  [VOL.  IX. 

1872       ccmld  nok  inooeed  to   thiB   property  i  th»t   the    pBrtilio&  snii 
ILlbaeaw    which  had   been  brought  by  the   plaintiff  a    grandfather^ 
BiftAKATB    brought  on  the  ground  of  an  ikramama  and  also  of   right  of  iiu 
*^  o"       heritance,  but  the    suit  waa  dismiseed,  it  being  proved    that  the 
^^^Sm^  ikramama  waa    invalid,  and  that  the  plaintiff  in  that  case   had 
Si»o-       not  b€^  aijy  participation  or  interest  in  the  property,  but  that  her 
(the  defendant's)  husband** ancestor  had  been  in  possession  of  it 
'  for  a  period  of  more  than   twelve  years  ;  that  in  the  aemtndaris 
of  Pendra,    Raypore,  Bhelau  Dih,  JuH.  Ac.,  within  the  Commift* 
Btonership  of  chota   Nagpore,  and  the.  aemindaris  of  Tikari  anA 
Haksndpore  in  Zilla  Gya,    the  Ranis  were    allowed  to  remaia  i« 
'iihe   possession   of  the  raj :  iihat  the    Gaidi    Ehurkhnr,   whiok 
the  plaintiff    had  included  in  hia  claim  with  the   rest  of  the  pro- 
perty belonging  to  Bamgfanr^  waa  purchased  by  the  defendant's 
ihuaband,    with  the  defendant'a  private    funds  and  for  her   omtt 
'  benefit^  and  that  it  had  'been  in   her  posaeaaion  ever  aince  its 
^purchase. 

A  written  statement  was  filed  on  behalf  of  the  Court  of 
'Wards,  but  it  merely  disclaimed  any  interest  in  the  mxit^ 
F  professed  to  hold  the  estate  for  the  party  frho  might  be  deolared 

•  to  be  entitled  to  it,  and  prayed  for  costs. 

The  issues  finally  fixed  by  the  Deputy  Commissioner  of  Ghota 
"l^agpore  were  as  follows  :— 

1.  According  to  the  Hindu  Mitakshara  Shastras,  andtlio 
cnatom  of  the  Ramghur  family  and    country,  who,  among   the 

*  different  parties  to  thia    suit,    ia  entitled  to  succeed  to    the  raj** 
vacant  by  the  death  of  Ramnath  Sing's  son^  Triloknatk    SingT 

2.  Whether  (iaddi  Khurkhur  was  purchased  by  Maharaja 
« Ramnath   Sipg   with  his  own  money  aa  Mahai^ja  and  on  hia 

own  account,  or  with  the  money  of    Maharani  Hiranath  Koer 
and  on  her  private  account ;  and  whether  such  gtiddi  ia    now 
-  a  part  of  the   Ramghur  raj,  ^  or  private  propertiy  of  the    said 
Maharani  Hiranath  Koer? 

Witnesses  were  examined  on  both  sides  for  and  against  the 
alleged  custom  of  the  Ramghur  family ;  and  the  following  three 
documents  were  relied  on  by  the  plaintiff  as  showing  that,  by  the 
custom  of  the  country  and  the  usage  of  the  family,  females 
were  excluded; — 
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Itt,— ^Tbe  decision  of  the  Sadder  Conrt  in-  Koontoar  Bodh       '^^*' 
Smgf^  T.   Swnalh   Singh  {!).    T]ii»  was  mt  actioa  bronght  on    marabani 
Mte  KJth  April  1802  in.  the  Zai»Oburt,of  Ramghnr,  by  the  two    ^'itw™^ 
ycmnger  sons  of  T6j  8iDg».  to*  recover  from  Maninath^  the  son  ^^^  »^ 
•f  the  eldest^,  two^thirds  of  tiie- estate.    Pending  the  snit  Mani*^    Nabatak. 
Bath  died,  and  was  socceeded  by  his  son  Sidnath.    The  defence       ^^^^ 
set  np  was  that,  according  to  the  custom  of  the  moantainoua. 
ooantiry  in  wfaioh  the  estate  was  situate,  and  the  usage  of  the 
fiamilyi  tiie  estate  waa  not  divisible,  bat    that^.  on  the  death  of 
Hie  raja,  for  the  time  being,  he  was  always  succeeded'  in  the  raj , 
and  semindari  by  the  eldest  son,  to  the  entire  exclusion  of  the 
other  members  of  the  family.    The  S^IIa  Court  gave  judgment 
against  the  plaintiffs,  and  this  judgment  being  aflSrmed  on  ap« 
peal  by  the     Provincial  Cburt  of  Patna,  the  plaintiffs  appealed 
to  the  Sudder  Dewanny  Adawlat.    The  Court  held  that^.having 
vegard  to  the  extent  and  situation  of  the  estate^  to  the  zemindar 
possessing   the   title  of  Raja,  and  to  his  maintaining   a  sort  of 
feudal  establishment  of  troops  and"  jagirdars,  the  Court  could 
entertain  little  doubt  that  it  was  not  a  common  estate  divisible 
by  the  laws  of  inheritance..    The  deerees.pf.  the  Zilla  and  Pro- 
vincial Cborts  were  accordingly  affirmed; 

2fi(Z'.-*A  return  made  by  MUiaraja  Shambunath  Sing,  on  the- 
22tod  Jtme- 1846;  on  the  requisition*  of  the   GOveroor-Creneral's 
Ageai  and  GommissioDer,  calling  for  a>  ^^  statement  of  heirship  ''* 
to  the  semindari  and  ilakadftrs    of  the  division.     Ram>  Narayan, 

fbe  plaintiff^  was  in  that  return  put  dbwnas  heir  next  in  suc-- 
•easion' to  his  brother  (2)  Bl^miuath.  Females  were  altogether - 
eiclnded  from  this  paper«. 

SrcZk— A  petition<of  l&haraja  Bamnath,.dated^the  17th  Novem- 
ber 1862;  written  by  way.  of  answer  to-  two  perwannas,  trans- 
mitting, to*  the  Maharajfr  for  explanation  copies  of  two  petitiona* 
submitted  by  Mahar«kBLThakamath.Sahi,^  widow  of  the  late  Maha- 
raja  Shambunath  Sin^  ta  which,  she  made  certain  complaints.. 
The  following  analysis  of  the  petition  was  given  by  Markby,  J.^ 
ia  his  judgment  :<^It   is   a  petition  of   the  hushed  of  tho: 

• 

(I)  2  Sel.  Bep.i  92.  (2)  Bhai  or  ooasin^brother. 
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W7g       ddfettdant,  thdtate  Raja  BamaaMi  Siog,  dMyiag  tbeeMmot  ttie 
HAHABAm    widow  of  ShambnaaUi  Sing,  who  dodtn^  H^  ttoife  iiftie  inolioed 

^^^tT   ^  ^^'^  '^  ^^8^^    ^^  ^^  ^^'^^  ^^  '^^^^  November  1862»    It  ia 
p.         not   Bigned  by    any  one,    nor   does   it  appear  to  wbojEa  it  in 

^iha^m'  addreeaed,  bat  both  parties  have  relied  on  it  as  a  statement  made 
Bonk  by  Bamnath  Sing.  It  begins  by  referring  to  two  perwannaa 
of  the  person  to  whom  it  is  addressed,  whioh  had  been  sent  to 
Bamnath  Sing  together  with  a  oopgr  of  a  petition  of  the  Maha* 
rani  Thakn  math  tahi  the  widow  of  the  Maharaja  Shamba* 
nath  Sing.  One  of  these  perwannas  is  then  recited,  and  it 
seenw  to  be  an  acknowledgment  of  the  title  of  Bamnath  Sing 
to  the  raj,  and  of  the  Maharani  to  maintenance,  and  to  contain 
a  request  by  the  writer  that  the  proper  provision  for  the  Maha- 
rani's  maintenance  should  be  made.  After  this  reoital  the 
claim  of  the  Maharani  to  tibe  raj  as  heiress  is  denied  by  Bam* 
nath  Sing,  and  his  own  claim  is  thns  stated  :— 

As  the  Ramghmr  semindari  is  an  ancient  ancestral  property  of  yo«ir 
petitioner*  according  to  the  family  and  ancient  usage  ^the  Maharaja)  in 
good  ^ith  and  ixi  Bonnd  state  of  mind,  in  ihe  pre&ence  of  assembled 
partiss,  amtiked  your  petdtroner  with  the  ii$uk  of  raj>  and 


Then  he  sets  ont  the  history  of  the  family  from  the  time 
et  Midiaraj«i  Sidnatti  Sing^  and  tidinte  ont  that  Mahateja.  Laoh- 
lUinath  Sng,  tkongh  tarmed  by  liis  widow  and  4  danghier  (I>, 
iftA  SHcefedded  by  his  brother  :  and  then  he  says 


In  view  ol  these  ctroamstances,  agreeably  to  the  family  nsag^  kw 
and  equity,  reason  and  tradition,  the  Maharani  is  entitled  to  nothing 
more  than  food  and  laimeat,  beoaase  yoor  petitioner  and  two  otfaen  ara 
three  foil  brothers,  and   in  default  of  heirsthey  saoceed  tothefsj  (me 

after  another. 

* 

Then  follows  the  sn^^^er  lo  the  sed6nd  per#4nti4.  tt  kg^ln  id^^ 
to  the  Maharani'^  petHion  lind  t6ah  atS(?rtiW  hjh^t  tliat  ttathh  aCH 
Sing  lived  separate  from  his  brothers  ShanMmiiath  Sing  and  act^ 
as  his  Ito#an.  This  is  strenndnsly  deiiT6d  iy  Rawinath,  Who  assetta 
thKthe  and  Shambunath  wei*e  "full  brotheirs  shiring^  in  Mh^t^^ 
gain  and  lo^s,'^  and  that  hei  only  ttsstrindd  Ebe  managementot 

(1)  From  the  pedigree  filed  by  the  plaintiff,  it  appeared  that  I^chminath 
Sing  died  without  issue ;  see  also  the  judgment  of  Jackson,  J^  poHf  p.  28&. 
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the  profwrty  aooordtag  to  cnstbm  wliba  Shambaniib    became       Wi 
too  itflrm  to   tiansact  busiiieaB.    Hetiidti  gives  inBtaDdSBofft    li^ttAXAsii 
similar  arrang^meub  to  this  witii  ragiU'd  to  the  managBraent  io    ^^?^™ 
QfAot  laQiilie%  and  deaies  6hat  his  hibving.  managed  the  basudisa         ^ 
ol  tA^zemiodari  is  any  dvidoaoe  of  ^pad^tion.     He  goes  op  t<l    n^batan 
say  thatj  with  the  exoeptioix  of  him8elf>  no  one  had  any  rtght      ^^^* 
in  the  property;  and  since  he  was  a  partner  and  had  a  right  in 
the    rajj    no    benami    coul4    be    effected    in    his    name ;    for 
which  reason  all  the  business  was  transacted   in   the   benami 
or  fiotitious  name   of  Kanwafi    Bargah^  a  domestic*     Snbse- 
qnently  he  refers  to  the  statement  he  had  already  made,  that 
the  tildk  was  affixed  oh  his  forehead,  and  then  agaiD  combats  the     , 
statement  that  he  had  separated  from  his  brother.     He  then 
denies  some  allegations  which  the  Mahdrani    had  made'  ot  ill- 
treatment.    ^Qxi,  he  refers  to  certain  instances  of  successiou 
cited  by  the  Maharani  in  her  petition  in  her  own  favbr,    an ^ 
says  that  ^'the  .prabtioe  of  tlie  jangle  mehals  is  ditferent  from  that 
01  oth^r  ofistridbs.^'     Boine  iDstailces  of  the  practice  and  usage  ol 
ine   jdhgle   hiehals  eird   hdi^  given,    i^hen  tie  cites  the  cases 
01  ralgang6,  in  which  tlie  brother  succeeded    in   presence    of 
the    widow    and    nephew    or    the    late    Raja ;   of   Eunda^  in 
wmcii  the  nephew  succeeded    in   presence  ol  the  late  Rajahs 
widow;  oIE   Gowan>  in  which  a  cousin^  in  the  fourth  degree^ 
4iidceddd<i  in  the  presence  of  fak  lemale  (the   widow,  no  dpnbt^ 
ahd  a  n^ph&nt  ot  the  late  ^aja.    iHe  says  :— 

* '\^«k«d^  yt^  ^ertiih^C)^^  late   litahmja,  and 

fi«M  fk  ibsmtittMibJt  Mth  Bifth,  h^d6  he  te  dm^ltled  tt>  th^  fki  6d^did6r- 
Ii^his^ghtii«n4iiyp(litft  et  rww.  Tb^  iiVStMite'  oddi^tM  b(  tH 
^iklHri  Hani  are  Hot  wififcii^nti  The^Mweof  Baboo  MbtiianyMki^wfi^ 
divided  bj  the  Cbprt. .  M!oreoyer»  he  left  no  aear  heir^ .  mad  ilOQS^aeBlly 
the  Banis  oamo  to  possession ;  but  the  case  of  yoor  pe^iosaet  i$ 
different,  for  he  is  fnll  brother,  lived  in  the  same  honse,  and  ate  at  the 
iat6i6  t^la   ^th  iU^    tfdh&r^j^,   iOiA  received  by  the  ItaliaraoVs  own 

The  rest  pf  the  petition  ia  tahelL  op  with  agaia  deeying  tli6 

Maharani's  oomplaifits  of  ill-tM^knlent^  mad  offeringf  t^  attoW  h^f 
a  suitable  maintenance. 

The  Deputy  Commisdionet  decided  the  case  in  favor  of  the 
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1872      plaintiff^  and  gave  him  a  deoree  for  posaeasion  of  tito  Mnmndan 
"^i^i^^li^^  ot  Ramghur   and  of  flfoAK   Kharkhor   andall  th^othef^  toiiid» 
HiKAVATs    ^hat  formed  the  subject  of  the  aoit. 

V.  Oa  appeal  to    the    High  Ooort^  the  case  was   heurd    Mioce^ 

*n!S1ya»"  I^  S.  JackaoD  and  Markby^  J  J.,  wha  difleied  in  opinion.     Tlieir. 
^"^'        Lordships  ga?e  the  following  judgments  t-* 

JacksoKj  J.  (after  briefly  stating  the  faot8> oootinned )  :— la 

determining  this  appeal  there   are  two  oonsiderationsy    which  it 

seems   to  me  important    to  keep  in   view.    The   first  is    that,. 

although  in  point  of   form  Bam  Narayan   is  plaintiff  and    the 

Bani  def endant,  yet  in  &ct   both  stand   upon  the   same  grouni 

as  claimants   of  an  estate  wtuoh  is  in  the  custody  of  the  Court  of 

Wards,   and^  therefore^  the  bnrthea  of  proof  does  not  lie  on  the^ 

one  side  more  than   the  other»    The  seoond  is   that  the    Bani 

does  not,  any   more  than   her   antagonist*,  claim  the   property 

under  the  strict  provisions  of    the  Hindu    law*    but    that    both 

parties,  while  referring   severally  to  the  Shastias  (see  the  plaint. 

and  written  statements  respectively )  ^  also  appealed  to  the  custom. 

which   reguUUiea  the  devolution  of  thia  raj,,   and  this,,  I  think  it 

abundantly   dear  for  other   reafloas>  most  be  the  hasia  of  our 

decision.    The  plaintiff  of  coarse  more  emphatically  reliea  oh  this 

custom  or  hulachar^  but  the  defendant  also  gives  her  awn  versioa 

of  jit  so  as  to  show  her  own  right,    and  to  exclude  the  plaintiff,. 

But  what  seems  to  me  decisive  on  this,  point  ia  the  judgment  of 

the   Sudder   Court  ia   .ISIS  between  the   ancestor   of   Bam 

Narayan  and  the  Ifahacaja  of  that  time,  in  Koomaur  Bodh  Singr^ 

Seonatii  Singh  (1).    The  opinion  of  the  Coart,.  which   disposed 

of   the  suit,  w|M  in  these  terms  ;-^'^  Adverting,^he«eroiv  to   the 

extent  and   situation  of  the   estate,  to  the  aemindar   pdesessii^ 

the  tide  of  Uaja,  and  to  bis  mMOtaining^  a  sort    of  f euddi  esle^b* 

lishment  of  troops  and  dependent   latgirdars,  the   Oouit   could 

entertain  litde  doubt  that  it  was   net  a  common  estate  divisible 

by  the   laws   of  inheritance."    It  does  not   precisely  appeal 

^    whether  the  Sadder  Dewanny  Adawlut  concurred  in,  or  dissented 

from,   the  view   taken   by  the  provinoial  Cbiirt  in-  ihat  case,, 

namely^  that  Begnktion  X  of  1800  did  not  a^Iy  to  tiie  estate 

(I)  2  Sel.  Bep.,  J2, 
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(I  shboU  bite  bees  ioolinecl  to  flunk  that  it  did)>  bat  the  qma^  Wa 
lion  doee  not  fleeni  to  be  oC  maoh  importance^  for  the  custom  iiA«A»4ia 
aboliahed  by  Regulation  XI  of  1793,  and  partially  restored  by  ^^^'^ 
tte  later  lAir^  is  that  of  non^partition,  and  that  aIone»  '  Nor^  «• 
I  thinks  \A  it  material  to  inquire  whetherj  as  stated  by  Baboo  Kabataii 
Shama  Charan  Sirkar  (1),  the  effect  of  the  Vyavashta  and  the  ^'"^* 
judgment,  Ifei  the  case  of  S9$lMiuihmd  Bai  r.  Bashoreli'Wid 
Sai  (£),  is  to  elotiia  huge  semiadaries  with  the  altribntss  of 
priseipriiller  The  term  raj  and  the  title  Baja,  as  used  in  modem 
tittes,  do  nndottbtely  occasion 'a  certain  amoant  of  confusion. 
A  pretty  dear  account  will  be  found  in  the  answer  to  a  series  of 
qnetions  on  the  rights  and  privileges  of  landholders  given  by 
Gbolam  Hossein  Ehan»  author  of  Siat'ool  Mooktaihireen  and 
the  Bag  Boyan,  printed  in  Harrington's  Analysis,  Vol.  IlT, 
pages  814  to  356 ;  see  especially  .the  answer  to  Question  31  ^ 
and  the  case  of  Raja  Tej  Sing  (there  called  Tanj  Sing)  is  ex-» 
preesly  mentioned  by  Gholam  Hossein  Ehan,  who  (in  answer  to 
Question  30)  calls  him  the  semindar  of  Ramghur,  The  true 
questipBj  thereforsi  in  this  case  seems  to  be  whether  the  custom 
of  the  Bamghnr  semindari  or  raj^  as  deposed  to  by  persona 
acquainted  with  it,  as  known  to  the  public  functionaries  of  the 
district^  ae  recogm'sed  by  the  family  itself,  and  as  established  by 
precedents,  favors  the  succession  of  the  male  linCi  or  of  the 
widow  and  mother.  The  question  has  been  a  little  complicsted 
by  a  shifting  or  widening  of  the  issue  (I  am  not  sure  which) , 
80  as  to  include  a  local  custom ;  but  it  seems  to  me  that,  as  far 
ae  the  plaintiff  is  concerned,  this  amounts  to  nothing  more  than 
his  seeking  to  strengthen  his  evidence  as  to  kut(ichat  or  custom 
in  his  own  family^  bv  showing  that  a  similar  custom  prevailed 
in  families  of  the  same  or  nearly  the  same  rank  in  the  vicinity* 
If  we  look  at  it  in  this  point  of  vie^r^  we  are,  1  think,  relieved 
from  certain  diffioultite  as  to  the  kind  of  proof  required  as  to 
the  precise  allegation  of  the  plaintiff.  In  this  way  also  we  are 
less  embarrased  by  asbtract  qnestiona  of  Hindu  law,  and  we 
also  conform  to  the  injunctioos  of  Menu>  Book  viii,  v.  41, 
where  he  prescribes  enquiry  into  the  '*  rules  of  certain  femilies 

il)  Vyft^HMhtaDArpana  by  BhaiDA  Chanm  Sirkar,  p.  lO,  fodt-noU,  2iid  edit 
(9)  1  Sal.  Bep.,  2, 
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lerfi       M  among  the  peculiar  laws  which  dm  to  be  egtaUiilifid/'  ^  tt 
Mababaki    tbey  be  &ot  repugnant  to  the  law  of  God^  adds  Gallttte. 

fliltANATH 

^^*»  Uppn  th^  189119  i  lw^^9  atate^i  it  aeepifk  to   jfx^  j^p^t  ti«L 

Baboo  Bax  plaintiff  Was  0QtitlQd  to  judgiQQQt^  anj   tb9>.t  ^9  h^  bom  ft^ 
^  ttnm  *    perly  dec}^t«d  onjii^l^  to  su/^ceed  to  tha  r^q  and  tljiQ  wtafiof. 

I  IMnk  tUat  |he  wf  tii9im«  oaUed  by  tba  pUii^tlll  pipvt  tlmt,  i/a 

ebe  belirf  of  man^ibim  of  the  &mi)y  and  by  0an0r4  'r^pota^  tdf 

^PfJdeA^r  ezoldded  f jsmirffra^  from  U^  mod^  iq  wtnfh  fi»  P^Rdg^'^ 

^ofc^s  of  Uie  i9iridanG^  c^re  wordad«  it  woi;ild  ^e^oii  fA  ^t  sifltjlyt^  af  H 

t^  witne^peS)  or  a(  ^ny  lut^  movtofthmk^nwotto  Q^nn  im  thf 
Qn)y  custom  with  whipl^  the;|r  %re  aocjaaintad  the  Aaopession  of  a 

qjngle  heir^  and  the  non-participation  of  yonnger  brothers  f  bat  I^ 
tUiak  thi^  Was  not  the  meaning  of  the  witnesses  as  shown  }pf  th^ 
ori^nal  depositions^  and  that  they  meant  to  be  as  explicit  on  tbe 
one  poi^t  as  on  the  other.  The  occasioQal  conflict  between  the 
Judge's  memoranda  and  the  regorded  depositions  is,  no  donbt, 
very  embarrassing,  aod  it  is  especially  vexatjoas  yf.here  th^ 
memorandam  is  not  fullj  and  where  the  Judges  of  Appeal  are 
imacqaainted  or  imperfectly  acqaaiatad  with  the  Vernaculars^ 
In  fact,  the  more  nearly  the  note  approaches  \o  a  complete 
represepta^ion  of  the  witness's  testimonv^  the  greater  ^s  tiia 
difficulty^  and  I  may  say  that)  in  some  case3^  the  inclination  of 
ipy  mipd  has  beeA  to  sc^speqt  that  the  npte  represepted  moca 
ea^actlj^  the  witness's  meaning  th%ntbe  actual  deposition  4i4*'B9t  ^ 
think  ther^  can  be  no  doubt  that^  in  case  of  differei^ce^  the  ^^ctnu^ 
recorded  evidence  inextenso  is  what  we  must  be  gnide4  by  i  and-  it 
is  to  be  hoped  tbat  the  Pi*ocedurp  Code  may  shortly  heimproye^ 
in  this  respect,  so  as  to  get  rid  altogether  oi  the  double  ^OQTd* 
And  in  considering  the  recorded  .evidence  in  this  case^  4S  weiji 
as  the  Written  statements,  allegations,  and  oral  pleadings  jof  th^ 
partiesi  large  allowance  must  be  made  for  the  circumstanoea  of 
the  trial.  Courts  highly  untechnical  and  simple,  pleaders  very 
Imperfectly  educated,  and  untrained  agents  whose  advice  continu- 
ally misleads,  compel  us  to  be  extremely  cautious  in  the  infer- 
ence we  draw  from  the  line  taken  by  either  party  in  Court,  anfl 
in  the  construction  which  we  put  on  the  evidence  recorded. 
It  is  safer  to  collect  the  meaning  of  a  Wiij^uess  from  itbe  whole  of 
his  testimony  than  to  give  their  foil  meaning  to   isolated.partBof  it; 
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tttt^^Mtewttiieflses  in  the  present  citse  bd  so  dealt  with,  1  thiuk  the  ^872 

pkhitiff'a  contention  will  be  toimd  to  be  amply  dnbstantiated)  so  UkEkKtsi 

far,  that  fs^  as  in  the  nature  of  the  case,  the  'witnesses  coald  go,  ^^^^^ 

(His  Lordship^  after  discassin^  the  evidence  of  the   plaintijl's  i^. 

'witnesses^  proceeded) :— I  have  no  heistation  in  saying  that,  if  we     kab4yan 
are  to  decide  between  this  evidence  and  that  which  is   adduced       ^'*®' 
by  the  defendant  to  rebnt  i^»  I  prefer  the  eVidenoe  for  the  plain- 
tiff. '  Bat  to  my  mind  the  oral  evidence  is  the  least  convincing 
part  of  the  plaintiff's   case,  and  there  is   much   more  decisive 
matter  behind^ 

For  the  purpose  of  ascertaining  the  cnstom  of  any  given 
family  in  particular  points^  there  can  be  no-  more  important 
source  of  information  than  the  declaration  of  successive  heads 
of  the  family  on  solemn  occasions^  and  in  this  case  that  source 
of  information  is  open  to  us.  tn  the  first  place»  we  have  the 
return  made  by  Maharaja  Shambunath  Sing  on  the  22nd 
Jane  I84ff.     On  that  occasion  the  Maharaj  a  distinctly  and   pnb« 

licly  acknowledged  the  plaintiff  Ram  Narayan  as  heir  next  in 
Bvccession  to  his  surviving  brother  (1)  Bamnath,  who  followed 
him  as  Maharaja.  It  is  said  that  the  form  in  which  the  return 
18  framed  would  not  permit  of  the  mention  of  wives^  but  this 
appears  to  me  to  be  quite  idle :  the  paper  is  called  a  *'  statement 
of  heirship/^  and  the  ample  column  of  "  remarks''  would  cer* 
tainly  peimit^  and  wduld  have  contained^  the  mention  of  the  wife 
if  she  had  been  capable  of  succeeding.  As  the  Maharaja  left  a 
widow^  and  as  among  Hindus  marriage  is  contracted  at  a  very 
early  age,  I  think  it  is  to  be  presumed  that  he  was  married  at 
the  time  he  made  this  return^— a  presumption  much  strengthened 
by  the  words  in  the  4th  column  of  the  foi*m^ ''  at  present  no  son 
18  bom."'  These  words  appear  to  me  indicative  of  the  married 
state,  and  of  the  expectation  of  issue.  This  public  act  of  the 
Mahamja  Shambunath  Sing  appears  to  me  to  be  an  insu- 
perable obstacle  for  the  defeudanOj  and  all  but  conclusive  in 
favor  of  the  plaintiff. 

But  next  we  have  the  petition  or  memorial  of  the  succeeding 
Maharaja.    But,   before  I  speak  of  that  paper,  I  will  advert  to 

(1)  Cousin-brother. 

39 
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1872      the  history  of  aacoeasioa  in  the  family.    TeatimoDy  soBms  oaa- 

Maharavi  nimoofl  as  to  this^  that  neither  in  times  antoo^dent  to  Tej   Singi 

Btrahath   the  first  Baja  of  the  present  family^  nor  in  later  day^^  has  there 

V*         been  any  instance  of  a  female  snoceeding  to  the  gcMi ;  bnt,  as 

J^ABATA  NH  ohservod  by  the  Judge  below^  there  is  no  exact  information  as 

Biso.       to  the  estate  of  the  family  before  Tej  Sing,  so  that  it  cannot  be 

said  whether  it  affords  examples  of  the  supersession  of  a  female 

heir  or  not.     Nor  is  there  any  such  instance  in  the  early  days 

of  the  present  family^  for,  down  to  the  generation  just  past, 

there  has  been  abundant  male  issue.     But  it  so  happened  that 

three  sons  of  Maharaja  Siduath  Sing  (who  was   the  grandson  of 

Tej  Sing)  all  died  without  male,  or,  indeed,  it  seems,  any  issue, 
but  leaving  widows*     In  each  instance  the  succession  whs  tak^u 
np  by  the  next  brother,  the  widows  being  passed  over.     There 
are  thus  two  instances   which,  although  modern,  are  in  exact 
accordance  with  the  custom  alleged  by  the  plaintiff.     The   de- 
fendant seeks  to  get  over  these  facts  by  the  avermeot  contained 
in  the  5th  paragraph  of  her  written  statement.     Now,    unfoc'* 
tunately  for  her,  the  decision  of   the   Sadder  Court  in    1813, 
in  Koonwur  Bodh  Singh  v.  Seonath  Singh  (1),  had  set  at  re^t  the 
•question  of  ''  partnership"  in  the  property,  not  to  speak  of  tl|e 
evidence  on  that  point ;  and  it  is  difficult  to  conceive  at\y  theory 
of  joint  ownership   which  should   make  broths  succeed  aftor 
brother,  and  then  suddenly  tornainate  the  course  'of  such  descent 
in  favor  of  the  youngest  widow.     But  the  defendant  apparentljr 
rests  her  case  very  much  on  the  fact  of  commemsaJity  between 
thelirothers  as  justifying  their  preference  to  widows,  and  in  the 
4th  paragraph  she  asserts  that  the   plaintiff   is  disqualified  by 
reason  of  his  having  lived  (as  Well   as  his  ancestors)  separate, 
and  at  a  distance  from  the  senior  branch ;  and   in  the  8th   para* 
graph  she  puts  this  in  a  different  way  by   ol:gecting  to  him  as   a 
jagirdar.  These  objections  appear  to  be  disposed  of  by  Maharaja 
tShambunath's  return,  which,  of  course,  wpuld  not  have  .recognised 
Bam  Narayan  if  he  had  been  disqualified  for  any  such  reasons. 
J3ut  it  is  on  this  point  of  the  case  that'  the  memorial  of  Maha* 
xaja  Ramnath,  *  which   I   mentioned  a  little  way  back,  appears 
4io  me  to  have  so  much  significance. 

(1)^  £[el.B6poU2. 
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This  dbcament  is  dWed  I7th  November  1862,  and  was  written        ^^^ 
by  way  of  atiswer  and'  in  obedience  to  a  perwanna  appiEirently   Mim^RANi; 
of  the  Depaty  Oommiasioner,  transmitting  to  the  Maharaja,  for    ^^^^^'^ 
ezplttnatioo^  two  copies  oixxrzi$  submitted  by  Maharani  Th^kur-         v^ 
nath  Sahi,  widow  of  the  late  Maharaja  Shambnnath  Sing  in  which     i^aratan. 
she  appears  to*  have  made  certain  allegations  and  complaints,  to       ^^^ 
tiie  i^f ntation'  of  which  accordingly  the  raja  addresses  himself. 
Tn  considering  the  terms  of  this  petition,  it  is  natural  to  observe 
tfaatf  it  begins  with  a  most   important  recital.'    It  sets  out  tfa^. 
contents  of  the  official  perwannas,  to  which  it  is  an  answer,. to  • 
the.f  olio  wing  effect :— **  1'hat  Kunwar  Ramnath  Sing,  brother  and. 
heir  ^of  the    deceased    Maharaja  Shambunath   Sing,  has  been^ 
appointed  Raja;  that  the  Maharani,    petitioner,'  is  entitled  to- 
maintenance  only,  Soc:,  &c."    The  title  of  the  Raja  being  thus 
faRy  acknowledged  by  the  official  whom  he  was  addressing,  it 
was  not  necessary  for  him  to  insist  upon  the  validity  of  that 
tatlb,.  or  else  we  might  have  expected  to  find  a  clear  statement  of 
the  custom  on  which  that  title  rested,  but  he  is  only  concerned 
to   answer    the   particular    statements  made  by  the  Maharani^ 
to  which  his  attention  had  been   oaUed'.     But  what  has^  struck 
me  very  much  in  connection  with  this  paper  is  this :  if. the  cus. 
torn  or  tradition  of  the  family  had  been  what    the  defendant 
represents,  namely,  that  of  brothers  living  in  commeusality,  on^. 
took  after  the  other  in  the  absence  of  male  issue,  and  that  the 
last  of  such  brothers  would  be  succeeded  by  his  widow, — ^the  brief, 
existenceof  the  posthumous  son  is  little  noticed  throughout   the 

case — 'we  should  most  probably  have  found  it  asserted  in  the 
petition  of  this  Raja ;  for  he  was  precisely  in  the  position,  the 
last  of  three  brothers  who  had  one  after  another  succeeded  to 
the  gaddi,  not  young,  married  but  with  doubtful  chances  of 
male  issue.  Is  it  likely  that  in  such  circumstances  he  would 
not  have  served  the  claim  of  his  own  wife  (the  now  defendant), 
as  against  a  distant  relatiou,  with  whom  he  does  not  appear  to< 
have  been  on  any  terms  of' intimacy  f  Btit  he  nowhere  makes 
jmy  ralBvenee  to  suob  rigbts,  and  speaks  of  the  wife  of  the  late 
Mabaihsja  at  being  entitled  to  maiiitananee>  according' to  the 
cutom:  of  the  family,  *'  just  as  other  Mabarania  rec^ve,''  with^ 
#tUi  my  sort  of  distinction.    Nor  does  he  appear  at  any  time> 
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'^^        previoua  ta  his  death  to  have  mftde  uny  sncb  itotaawrt  ia  her 
HABAB4NI   favoFi  alU^ough  he  might  reasitaably  have  been  expected  to  do 
^  KoKB^'    ao^  for  she  was  only  three  months  advanoed  io  pregoaDOf  M  the 
V.        time  of  his  deaths  and  it  would  be»  of  ooar^ew   moertaia  of 
NABATitN*  which  sex  the  ohild  would  be. 
3iNG.  Another  verjr  importaut  poiut  io   the  plaintifi'a  favor  ia  the 

declaration  of  the  Judge  who  tried  the  sui^  that  in  that  part  of 
the  country  women  do  not  inherit  estates  of  the  class  to  which 
the  Bamgurh  semindari  belongs.  I  understand  the  Judge  ip 
refer  not  merely  to  the  district  of  Lohardngga  in  which  be  bap* 
pened  to  be  sitting,  or  that  of  Haaaribagh  to  which  the  siiifc 
properly  belonged,  but  to  the  division  or  province  of  Cbofca 
Nagpore ;  and  the  declaration  is  of  more  importancei  becanae 
the  Judge  is  not  merely  the  offieer  presiding  in  the  Civil  Courts 
but  also  the  head  of  the  district  in  executive  matters,  and 
necessarily   versed  in  the  political   condition  of  thn  province. 

The  times,  and  the  prersent  constitution  of  our  Civil  Courts, 
are  favorable  to  the  advancement  of  claims  which  in  other 
days  would  not  have  been  brought  forward.  The  pretension. 
which  was  faintly  suggested  on  the  death  of  a  former  Maha- 
raja has  now  been  set  up  with  more  baldness ;  but  I  think 
it  has  been  properly  overruled,  and  I  am  bound  to  add  that^ 
according  to  my  own  knowledge  and  belief  in  such  oases,  to 
reverse  the  judgment  of  the  Court  below,  and  to  sanction  the 
claims  of  the  defendant,  would  create  a  most  dangerous  preoe- 
dent^  and  would  introduce  into  a  large  tract  of  country  the 
most    serious  confusion  and  distrust. 

In  my  judgment,  therefore,  the  decision  of  the  Lower  Court 
should  be  affirmed  and  the  appeal  dismissed  with  costs. 

Mabxbt,  J.  (after  stating  the  facts,  oonlinued)  : — What  we 
have  to  consider  is,  whether  the  plaintiff  has  made  out  his  title. 
If  he  has  not,  this  suit  must  be  dismissed  without  regard  to 
whether  the  widow  has  made  out  her  claim,  or  not. 

Before  oonsideinng  whether  the  plainiifPs  title  ia  estaUiahad 
by  the  evidence^  I  will  state  generally  what  I  consider  to  be  the 
nature  of  the  claim 'which  the  plaintiff  Seeks  to  establish,  aad 
which  difEevs  in  important  particulars  from  an  ordinary  clliim  to 
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inmovmble   property.    I  am  not    aware    of  any    definition    ^f       Wft 
a  raj,    wbich  will  enable  me  to  say  precisely  whether  or  not  the    maharahi 
mooession   in    dispute    in  thia*  case  is    properly    denominated   ^'xw^ 
the  encoeesion  to    a  raj.    Iima>;ine    tbat^  where    that    term  is         v. 
nsed,  it   rather    represents  a  dignity    than  an    estate,    thongl^  ^n!I^^ 
it  may  sometimes  be    used   to    include  an    estatet    Where   that      ^''^^ 
estate  is^i^pnrtenant  to  the  dignity  ;   and  from  the  expressions 
which   iia^e   been  currently    used    in  this   family,    stch    as 
*'  ascending  the  gacbU/*    ''  affixing    the  tUak,"  and  so   fbrtk,  I 
imagine  that  there  was  in  this    family  some  hereditary  dignity, 
and  this  dignity    has  been  semetimes  called  a  raj.     It  is  at    any 
rate  certain   that    the    estates    now   in    dispute    are  not    sna* 
ceptible    of  division,    and    that   the   persons,   who  under   the 
ordinary  Mitskshara  law  of    inheritance  would   have  been  joint 
owners,  were    entitled  to  maiutettanoe    only*  '  That  appears**  to 
haTe  been  disputed   in  the  Court    below,    bat  is  not  in    dispute 
now*    Whether  this  was  by   huU^ha^,    i.  e.,  inmily    oustocn,  or 
by  local  custom,  or  how  otherwise,   has  not  in  this  case  been  dis« 

tinctly  asserted.  In  the  case  already  referred  to,  of  Koonviur 
Bodh  Singh  v.  Seonath  8mgh  (1),  it  was  put  by  the  then 
Maharaja  on  two  grounds,  but  of  conrse  only  one  can  exist 
tn  point  of  fact ;  and  I  gather  that  the  Sadder  Oonrt  con- 
siders that  the  custom  which  r^ulated  the  desbent  of  these 
estates  was  that  abolished  by  Regulation  XI  of  179d,  and  re- 
established by  Regulation  X  of  1800.  But  that  onstom,  as  it 
exists  now,  is  not,  atriotly  speaking,  either  a  family,  or  a  local 
one.  It  is  hardly  what  is  usually  oalled  a  onstom  at  all*  It  is 
the  exceptional  conrse  of  descent  of  paKionlar  estates,  not 
haying  its  leg^l  origin  in  any  aaoient  usage  of  a  faintly  or  dis- 
trict, but  in  purely  financial  considerations  f  and  clearly,  there- 
fore^ founded  on  the  special  permis^on  or  agreemetit  of  the 
ruKng  power.  That  exceptional  course  of  desoeut  was  abolished 
but  Regulation  X  of  1800  provided  that  the  "  loeal  cttstomof 
the  country'^  in  the  Jungle  M'ehals  and  other  simdar  districts 
should  nevortheless  be  continued  in  full  force.  TheTe  is '  no 
doubt  that  this  last  Regulation  apptiM  to  the  district  whefe  tbis 
property  is   situated,  and  the   Sudder   Court  seems   to   hare 

(1)  2  Sel.  Bsp.,  d2. 
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1878       fchoQghfc  the  suooeasion  to  these  eatatea  was  governed  by  it.    Baf^ 
.  MARAsim    I  think,  it  may  be    considered  as    a  matter  of  great    donbt  wbe- 
^KoBft"'    ^^^^  these  Regulations    have    any  application    to    the  coarse  of 
V.        descent  either  of  the  dignity  or  of  the  estates  of  this  family.     I 
NntATAN*  tbitik  it  Hkore  probable  that    this  is  one  of  those  cases  in  whicli 
Siwo.       ppiftiogeoitare  has  been  adopted^  not  for  financial  reasons  regard- 
ing the  estato^  as  in  tHe  oases    referred  t6  in    Regulation  XT  of 
179S,  bat  for  political  reasons  regarding  '  the*  dignity   wbichat 
one  lime  was  in  all  probability,  if    not  regal^  at   least  viceregal^ 
and  by  its  very  nature,   therefore  ^  indivisible  ;  and  it  appears  to 
me  that  the   estates    are,  as    tfa^  plaintiff   puts  it  in  his   plaint^ 
appurtenant  to    the  raj  -  or  as  it  is   put  by  the  Privy  Council  ia 
the  case  of  the  Tippera    Raj. — NeeVcisto  Deb  Burmono   v.    Beer-- 

chunder  Thakoar  (1)—- (and  which    comes  to  the  same  thing,)  the 
tMm  to  the  dignity  and  to  the  estate  are  one. 

If  this  be  the  right  view    of  this  case    ( and  I  think  it  is  so  }^ 
then  it  is  clear  tluut  the    impartibility  of  the  dignity   and  estates 
has  its   origin  not  in  any  custom,  family  or    local,  nor  in    the 
Regulations,  but  in  the  peculiar  oharaoter  of  the  raj  itself.    The 
question  might,  indeed,  arise  how    the  estetea  became  appended 
to  the  dignity^  so  that  they  passed  under  one  and  th^  same  title,, 
whether  by  penkussion  or  agreement    of  the  governing  body,  or 
by  family  or  looial  e«stom.     This,  however,  is  only  a  matter  of 
btsforioat   idtorest,   booaose  the  origin  of  a  particular  course  of 
descent- is  only  important    as  assisting- to  cfear  up*  obscure  qoea- 
ttons  of   inheritance  which  arise   under  it.  But    in  the    present 
ca$ib  the  estates  being   appurtenant  to    the   raj^   theic  course  of 
descent  i8»  if  I  may  so  say,   absorbed  io  thai  of  the  dignity,  and 
•maybe  i^Uogether  disregarded  :  having  ascertained  the    succes- 
sor to  th^  £aj,  the  suooession  to  the    eatatea  follows.    This  point 
of  view  appears  to  me  important  fior  several  reasons..  In  the  first 
pUoe  we  thus  get  rid  entirely    of  the    Regulations  XI    of  1 793- 
and  X  of  1800^    and  thus  of  a  question  which   appears  to  me  o£ 
some  diffioultyi,  xuunely,  whether,   all  customs  being  swept  away 
iu  1793^    any  oi^tom   ezjcept   the  single    one  of  impair tibilitj,. 
.whi<A  l^lone  was  revived  in  1800,,  oould  now  exist.    In  the  next 
plaqe,  it  identifies  the  present   case  entirely  with  the  case  of  the- 

(1)  12  Moo.  I.  A.,  525  J  S.  0.,  3  B|  L.  ».,  P.  C,  13. 
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koor  (1)— aad  dispose*  of  an  argament  which  has  bera  nsed  hem,    Ua^amxhi 
as  it  was  also  used  there,  that  the  dignity  and  estatesj  thoitgli    ^^^^^ 
impartible,  mast  nevertheless,  in  ascertaining  the  oonrse  of  de-  v. 

scent,  be  treated  as  the  property  of  a  joint  fwiily  in  whiob  the  ^^ya.^ 
lamily  are  joint  interested :  that  the  only  exceptional  right  is  Suro. 
that  they  are  held  and  wjoyed  by  the  eldest  among  the  persons 
who  would  otherwise  be  entitled  to  hold  jointly ;  and  that  on 
the  death  of  a  Raja,  the  next  successor  to  the  raj  takes  n^t  as 
heir,  but  by  yirture  of  his  own  previous,  but  suspended  right* 
In  the  case  before  US|  both  parties  have  asserted  that  the  appli- 
^cation  of  this  rule  would  be  favorable  to  their  claim,. but  the 
Privy  Council,  affirming  the  decision  o£  this  Court  in  the  Tip- 
pera  coj^e-^Neelkiato  Deb  Burmono  v.  Beerchunder  Thakoar  (1) 
^-expressly  hold  that  this  is  not  the  rule  to  be  applied  in  such 
•cases ;  they  li^  down  that  the  principal  which  governs  the  de» 
Bcent  in  these  cases  is  that  the  heir  will  be  that  person  who  would 
have  succeeded  under  the  Mitakshara  law  to  the  separate  pro* 

perty,  unless  that  law  has  been  modified  by  custom.  This  mode 
of  establishing  a  title  may,  therefore,  be  put  out  of  considera- 
tion, though  I  shall  have  to  refei^  to  it  again,  as  throwing  light 
upon  a  document  which  has  been  much  relied  on  in  this  case. 
Lastly,  from  this  point  of  view,  it  is  clear  that  the  exceptional 
course  pf  descent  of  the  rsj*  so  far  as  it  is  grounded  on  the 
Batare  of  the  thing  inherited,  will  only  vrarrant  a  departure  from 
the  ordinary  law  of  inheritance,  so  far  as  the  nature  of  tha^ 
thing  requires.  The  nat^ure  of  tlie  raj  has  been  considered 
to  require  that  it  should  be  impartible,  but  it  seems  hardly  possi** 
ble  to  asssert  that  the  nature  of  the  raj  itself  excludes  any  per* 
Bons  of  either  sex,  if  the^  are  without  physical  or  intellectual 
infirmity.  If  then  any  person  is  to  be  excluded  who  would,  as 
Benior  in  age  and  nearest  of  kin  under  the  ordinary  Hindu  law, 
be  entitled  to  succeed,  it  must  be  by  some  custom  modifying  still 
further  the  peculiar  course  of  descent  which  has  already  sprung 
from  the  nature  of  the  thing  inherited.  I  do  not  understand  il 
to  be  disputed  that  the  plaintifE's  title  stands  in  need  of  such 

(1)  12  Moo.  I.  A.>  523 ;  S.  Ci  S  B.  Ii.B.,  P.  C,  13* 
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1879  a  OMtom :  utildsa  lie  can*  establish  a  castom  to  exdode  females^ 
MARAftAKt  ^^  cannot  Baecaed»  Wbethtn^  or  not  tbe  defendant  widovr 
fiiRANATH    tronld  then  saeeeed  is  another  qaeatton. 

V.  The  question  before  ns  is  thus  rednced  to  this :  there  being 

^i^Y^*  an  impartible  cRgnitjr  to  which  property  is  attached,  and  the 
t:tM  saoeossion  to  which  is  governed  generally  by  the  mles  of  inherit* 
anee  of  separate  property  according  to  the  Mitakshara,  hvr^ 
those  rules  been  modiiSed  by  any  local  or  family  castomf 
Such  a  custom  the  pI»inti£F  has  attempted  to  establish,  and 
the  question  which  remains  to  be  decided  in  this  case  is,  whether 
or  no  he  has  succeeded  in  doing  so.  If  he  ban  not,  then,  as  it 
Seems  to  me  clear,  his  suit  must  fail. 

I  think  it  is  unfortunate  in  this  case  that  the  plaintiff,  who 
relied  upon  the  custom,  was  not  called  upon  to  state  it  with 
precision.  It  is  in  my  opinion  next  to  impossible  that  a  custom 
should  exist,  and  not  be  capable  of  being  so  stated.  To  my 
mind  it  would  be  a  sign  that  the  custom  is  either  obsolete, 
or  has  never  been  fully  established,  if  it  did  not  readily, 
assume  a  precise  form  of  word  familiar  to  the  minds  of  those 
amongst  whom  it  has  to  be  applied.  iSo  legal  skill  or  experi- 
ence is  required  to  state  a  cusitom :  it  is  a  mere  statement 
of  fact ;  and  nothing  is  morecommon  than  to  find  ignorant  people 
stating  customs  with  precision.  Indeed,  we  shall  find  that  none 
of  the  witnesses  in  this  case  have  any  dilSlculty  in  stating  a  cua. 
torn.  Very  likely  from  the  ignorance  or  carelessness  of  those 
who  drew  this  plaint,  it  might  not  be  therein  fully  stated  ;  but 
I  think,  the  Deputy  Commissioner  ought  to  have  required  it  to 
be  stated  in  a  definite  form  or  at  least  in  one  or  more  definite 
forms>  when  settling  the  issues.  I  do  not  think  this  would  have 
been  an  unreasonable  demand  on  the  intelligence  of  these  parties* 
and  t  think  it  was  impossible  to  try  this  suit  properly  without 
having  done  so.  As  the  issues  on  this  point  was  originally  drawn 
on  the  23rd  Jttnal868,  it  stood  thus :— ''^  According  to  the  Hindu 
Shastras,  and  the  customs  of  the  Bamghur  family,  who  among 
the  different  parties  to  the  suit,  is  entitled  to  succeed  to  the  raj 
vacant  by  the  death  of  Ramnath  Sing's  son,  Triloknath  Sing/' 
On  the  19th  August  1868,  this  issue  was  substituted  :-^'^  Ac* 
cording  to  the  Hindu  Mitnkshara  Shastras,  and   the    customs 
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of  Ifce  RaiDgfcar  family  and  cotintry,  who,  of  ihd  ditferent  parties  1^5'2 
to  tUi(  ^Utty  is  entitled  to  succeed  to  the  raj  V^acant  by  the  death  of  idKnhtLkM 
BKtkvkth  Sing's  son,  Triloknath  Sing;''  This,  as  appears  ^^^^^'^ 
from  ilie  record,  included  both  the  so*called  cnstom  as  t6  _  v, 
iixip^rtif^ility  and  the  cnstom  to  exclude  females.  Interne-  kabayAn 
diately  between  this  change  in  the  issue,  that  is  to  say  on  the  ®'''®- 
14fti  Angnstt  ten  witnesses  had  been  examined  by  the  plain- 
titf .  When  the  issne  was  amended  on  the  following  day,  both 
parties,  on  being  asked,  said  they  had  no  wish  to  examine  their 
Witnesses  further,  and  the  defendant  then  examined  four  wit* 
nesses.  On  the  ITth  August,  the  defendant  widow  appfied  for  and 
obtained  a  postponement,  on  the  ground  that  the  insertion  of  the 
word  *'  country  *^  in  the  issue  might  make  it  necessary  for  her  to 
procure  further  evidence.  The  case  was  accordingly  ppstponedf 
for  final  hearing  to  September  2nd,  but  it  was  intimated  that 
*'  the  other  endenoe  now  on  the  record  would  be  duly  examined 
at  once  >^^  by  which  I  understand  it  to  be  meant  that  the  defend- 
ant might  brinjf  in  any  other  witnesses  than  those  already 
flamed  in  her  list,  at  any  time  until  the  2nd  of  September,  but 
tliat  according  to  the  irregular  mode)  in  which  evidence  is  usually 
tiikeii  in  this  country,  the  examination  of  the  witnesses  already 
stimiboned  would  in  the  meantime  proceed.  On  the  same  day 
(August  17th),  notwithstanding  the  intimation  to  ihe  contrary 
preirtously  made,  the  1st,  4th,  and  5th  witnesses  for  the  plaintifl^ 
were  re-called  and  re-examined.  On  the  27th  August  the 
plaintiff  examined  his  11th  witness.  On  the  lOth  September 
thre  defendant  called  his  5th  witness.  Bfost  of  the  documentary' 
evidence  was  put  in  on  the  19th  August,  but  some  further  docu* 
ments  were  put  in  on  a  date  which  is  not  given.  My  reasons^ 
for  setting  out  at  length  these  particulars  will  appear  presently. 
With  regard  to  the  evidence  given  by  the  witnesses,  I  musti 
say  I  have  felt  very  great  difficulty  in  ascertaining  what  was 
really  said  by  them.  A  printed  copy  h^  bee^  furnished  to  as 
of  what  is  called  notes  of  evidence,  which  I  suppose  to  be  fki 
notes  taken  by  the  Deputy  Commissioner,  and  tliia  is  placed 
before  us  as  the  materials  on  which  we  are  to  base  ou^deeision* 
But  it  differs  in  many  respects  from  the  depositions  taken  in  the 
vernacular  by  an  officer  of    the  Court  bdow.    The  course  taken 
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^^^^      OB  ihis  argamentj  wliicli  I  consider  by  no  means  a  satkfactoiy 

Mahabiri  onej  has  been  to  read  the  printed  copy  of  the  Depnty  Commia- 

Kojbr'^    sioner's  notes,  correcting  it  by  «  reference,  as  the  argument  pn>« 

V-  ceeded^  to  the  depositions  in  the  7emaonlar.    I  have  found  this 

Karayavh  course  to  be  in  this,  as  in  other  cases  in  which  it  has  been 

8mo.       followed,  extremely  embarrassing.    It  is  not  easy  to  follow  an 

argnment  on   evidencet  when    there  is   a  running  conflict  all 

'thronghf.as  to  what  the  evidence  is,  and  very  difficult  to  decide 

'upon  evidence  which   we  have  to  collect  from  two  conflicting 

-sources  of  information ;  and,  as  there  may  still  be  discussion  as  to 
'  ^hat  the  evidence  really  is,  I  desire  to  make  it  dear  on  what 
materials  my  judgment  is  based. 

(j&  fter  discussing  the  ovidence  of  the  witnesses,  and  settiaff 
ont  the  analysis  of  the  petition  of  the  17th  November,  1862,  as 
•above,  his  Lordship  continued.)  The  only  other-  docnmeat 
Telied  on  is  a  return  filled  np  l>y  Maharaja  Shambunath  Siiig 
at  the  request  of  the  Agent  of  the  Governor-Greneral,  daiied 
the  22nd  June,  1 846.  It  relates  to  the  succession  to  the  raj  and 
the  Ramghur  estates,  and  there  is  no  mention  whatever  of  his 
"wife  in  that  document  as  his  heiress.  Bat  the  plaintiff,  who 
•relies  on  this  document,  has  not  shown  whether  or  no  Maharaja 
Shambunath  Sing  had  then  a  wife,  and  further,  the  form  in 
which  the  information  is  asked  for  itself  to  some  extent  preclades 
the  meiltion  of  the  wife  ;  it  therefore  appenrs  to  me  of  little 
valae. 

After  much  consideration,  1  find  myself  nnable  to  arrive  at 
the  conclusion  that  this  evidence  establishes  any  family  custom 
which  would  exclude  females.  I  take  it  that,  in  order  to  estab- 
lish a /;uZacAar,  or  family  custom  of  descent,  you  must  at  leiist 
show  one  of  two  things, — either  a  clear,  distinct,  and  positive 
tradition  in  the  family  that  ihe  kulachar  exists,  or  a  long 
aeries  of  instances  of  anomalous  inheritance  from  which  the 
hulaohvr  may  be  inferred.  It  is  said  m  the  case  of  Sumrtin 
Bingk  v.  Khedun  Bingh  (1)  that,  *'  to  legalise  any  deviatioa 
from  the  strict  -let'ter  of  the  law,  it  is  necessary  that  the  usage 
ahould  h^e  been  prevalent  during  a  long  snccossion  of  ancestors, 

(1)  2  Sel.  By.,  116. 
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when   it  becamo3    known  by  the   name  of  JeulucharJ^    Bat  I ^^^^ 

imagine  that  a  distinct  tradition  in  the  family  would  supply  the    Maharari 

place   of  ancient   examples   of    the   application    of  the  usage »        -g^^^^ 

The  evtdejQce   above  stated,   however,    fails  to    convince    me  v.. 

Baboo  B-^mm 
that  hi   this  family   there  is  &ny  clear  tradition  that,  by   spe-     Kabayan 

cia)  family  custom,  females  are  excluded  fromi  iuHeritancd*  ^^^ 
It  seems  to  me,  therefore^  that  the  attempt  to^  establish  the 
family  custom  by  evidence  of  [reputation  has  fi»iled.  T  very 
Brach  regret  that  there  should  be  a  difference  of  opinion  oa.thia 
point,  and  I  regret  that  we  have  not  here  the  assistance  of  the 
Deputy  commissioner  who  heard  the  evidence;  He  finds  very 
clearly  on  the  evidence  that  by  family  custom  the  'raj  is  im^ 
partible.  But  he  expresses  no  opinion  whatever  on  the  orall 
evidence  of  the  family  custom*  to  exctude  females.  He  seems  to 
me  to  base  his  opinion  on  that  point  oaentirely  different  grounds. 
I  will  now  take  the  evidence  of  cases  of  anomalous  descent, 
from  which  the  custom  ta  exclude  females  is  sought  to  be 
inferred*  This  consists-  o£  two  parts :  first,  the  uniform 
Btatement  of  all  the  witnesse3>  that  they  never  knew  or  heard 
of  a  womair  succeeding,  to  the  gaddi  in  this  family.;  and, 
secondly,  the  fact  that  in  1842,  and  again  in  1862,  the  widow 
of  a  Maharaja  was  passed  over  in  favor  of  h  younger  brother. 
With  regard  to  the  first  part  of  this  evidence,  if  we  take  the 
iriew  that  the  Deputy  Commissioner  seems  to  have  taken,  that 
there  is  no>  evidence  of  the  succession  prior  to  Tej  Sing's  timej^  . 
afliid  that  we  must  judge  of  the  custom  entirely  from.  wJiat  ha  a 
bappenedsiufe  that  time,  there  is>  of  course,  nothing  in  it  what. 
ever.  From  I'ej  Sing  to  La^hminath,  son  succeeded  father  in 
regular  course>  and  the  occasion  for  exclusion  of. a.  widaw  never 
arose ;  and  upon  the  whole,  though  som&  of  the  witnesses  seem  ta 
assert,  as  ar  matter  of  family  history,  that  no  woman  has  ever 
been  known  to  succeed,,  yet  I  think. the  Deputy  Gommissionev 
has  rightly  considered  that  this  is  not  to  be  relied  an  as  estab* 
Kshing^  a  general  exclusion  pf  females*  Succession  in  the  direct 
Kne^  of  father  and  son.  for  ten  or  twelve  generationa  would  not  b^ 
at  all  extraordinary  ;. and  even  if  a.  person  out  of  the  direct  line- 
were  known  to  have  succeeded,  this  would  be  nothing,  unless  ii 
were  also  known  that  the  deceased.  Mahaa'aja  in  that  case  left  a^ 
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l^^       widow   OP  daagbter.    Moreover,  looking  (o   the   oooditiw  tn 

MiHABANx    "V^faioh  this  district  was  for  many  years  prior  to  oar  oceapaftioa 

^  fcis'^"    of  it   [see  some   extracts  from  a  letter  of   the  Oollectop  (1)], 

V.  I    think  it  wonld   be  difficult  to  draw  any  infereooe  of  legai 

-Kabatan     rights  from  the  events  of  that    period.     It  seems  bo  me,  tlkefs^ 

Bi^       fore,  easy  to  aoooant  for  what  the  witnesses  say  <m  this  pomt 

^thont   referring    it   to    the    exolasiod   of  females  by  fieiimly 

pQStom-     I  think,  therefore,   that   the   only    reliable  evidenoe 

of  aotnal  exolnsion  of  females,  who  wonld  otherwise  bare  besa 

entitled  to  inherit,  is  in  the  two  modern  instances.     We  are, 

however,  very  imperfectly  informed  of  the  circnmatauoes  nnder 

which  these  two  ladies  were  exdoded.     In  the  first  instance^ 

the  point  does  not  appear  to  have  been  mnch  oantested;  ^ 

seaond   instance   is    so    recent   that  it  *  is  still  qnite  open  to 

the  widow  in  that  case  to  assert  her  rights.     Moreover^   if  w^ 

may  judge  from  the  petition  of  Ramnath,  which  baa  been  already 

Inferred  to,  the  widow  of  Shambnnath  Sing  yielded  not  to  any 

assertion  of  a  ou^tom  to  exclude  females,  bat  to  the  erroneoos 

view  which,  as  we  have  seen»  Ramnath  took  of  the  nature  of  the 

rights  of  succession  to  an  impartible  raj» — ^namely^^tbat  a  yAni 
brother  did  succeed  under  the  ordiaary  law,  in  preference  to  the 
widow*  to  property  of  this  description.  On  the  whole,  therefore, 
I  cannot  infer  any  family  custom  to  exclude  females  from  the 
jactual  course  of  descent. 

Then  cornea  the  question  whether  there  is  a  local  costom  that 
women  are  excluded,  I  conclude  from  the  evidenoe  that  thit  ijf 
the  looal  oustom  relied  on,  though,  as  I  said  b^ore,  by  a  vcyy 
Serious  error^  the  plaintifE  was  not  called  upon  to  state*  befoi^ 
the  evidenoe  was  gone  into,  the  exact  custom  on  which  be  relied. 
Bven  stated  as  I  now  state  it,  the  cnstom  is  extremely  vago^, 
yet  nothing  more  definite  than  this  has  been  stated  either 
bn  evidence,  or  in  argument,  or  even  in  the  judgment  of  the 
Court  below.  I  do  not  know  now  in  what  distriot  the  cos- 
tom is  said  to  prevail,  or  in  regard  to  what  kind  of  snooessioD, 
or  what  sort  of  estates.  According  to  English  law,  I  imagine 
that  such  a  proceeding  as  this  would  not  be  allowed^  bat  th^ 

(1)  6  Sel.  Sep.,  134. 
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plaintiff  wx>ald  be  obliged  to   s^te '  the  district  ia  which  the  cua.       ^^^ 
torn  was  alleged  to  exists  and  to  coafine  his  evidence  to  that  dis-  uaukravi 
^rict.    iP^}i^$  for  instance^  a    oai^e   where  a  plaintifE  alleges  the   ^^^^^^ 
e%rtoi|i  q{  a  manor ;  He  wooid  not  in  general  ]l>e  allowed  to  show         v. 
ipr^i^   -tb^   pastoip    F^    i^  other    adjoining  manors— Du&e  0/    karatan 
Scm^rset  7*  Frinnee.  (I),   Marquia   of  Anglesey  y.  Lord  Hather^       ^^^ 
fan  (2)«    £«t  m  pointed  ont  by  Lord  Mansfield  in  FurnwiA^  v^ 
HnitfMnfi  (8)  ^he   may   do  so   if   he   states    the  enstom  as  a 
general  onstom  of  the  whok   county    (not  ^  a  general  enstom  of 
Iho  cofintry^'  as  thip    palsage    is   sometipsies  quoted)  ^  a  conuty 
^vAg  a  ]irell-d?finad  ^tA  avoient   di^riaion  of  the  kingdom.    ^ 
lA  tlis  A^se  Bsported  by   Lord    Hate   (4>»    tho  oastom    is  laid 
«i^  '<  tibe  oostond  of  tMt  oonntiy /^ — ^tha^   is,  the   conntr;  on  th^ 
borders  pf  tjhe  river  Severn    [see   also  the  observations  of  Lord 
Pl^bPfoivbin  The  King  v.  BlliB  (5)}.    So  in  IncRa  the  custom 
9o4|^t  b9  laid  as  the  oaston>  of  a   ailla  or  other  simile  district. 
Thip  role  appears  to  me  to  be   not  an  artificial  rnTe  of  evidenoe, 
)M|t^  a«  pointed  oat  by  Lord  AJbinger,    in  the  case  of  MarqtUs  of 
/knqh99!i  v#  Xor^  ffaHyBrtm   (6),    fo  be  foqnded  on  good  sense  i 
Jbeoapse  inhere   is   not   son^  Kmitation  of  this  kind,  it  is  plain 
^hi^  the  costo^i   of   one   district   might  he  gradually  extended 
indefinitely  in  ^U  directions.    Had   the   objeotion  been  taken^  I 
thiak  that  Jin  this  91^,  the  defendant   wonid    have  had  a  right 
to  reqponce  that,  before  any    evidence   of   local  cnstoni  was  gone 
iiito^  ilie  fdaintiff  shoald  ptato   the    locality  to  which  tke  cnstoni 
iraaeikigad  to  apply.  ^    ^ 

.  The .  ewidteoe .  prodaoed  by  the  plainJMF  in  soppert  ef  the 
local  oastsm  is  also  most  singular.  The  witnesses  are  none  of ' 
ihem  .asked  as  to  the  general  course  of  inhentaaoe  in  aay 
disttiol^  but  ^  to  what  has  happened  in  etejven  spemSed  estates, 
ialeetad»as  I  imagi^e^  by  the  pL^ix^tiff  himself.  Ii:|t)ire^o{ 
^hese  only  wete  the .  witacf^^e^  able  ,to  give  any  particolars  of 
th9  |iesp^t»  ai^  it  i^  rather  remarkable  that  those  are  the  very 
asaie  three :  to.,  wihkb  Ramnath  r^feo'red  in  the  petition  I  have 
f^lreadj  discussed-r^nao^y^   I^K^i^j^  Kauda^  and  Crowan.    The 

(1)  1  Str.,  654.  (4)  Ilarg.  L.  Tracts,  84. 

(2)  10  M.  &  W.,  218.  *  (6)  1  M.  &  8.,  662. 
(3)  ^  Cowp.,  807.  (6)  10  M.  &  W.,  235. 
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1872       witnesses  altogether  refrain  {rom  stating  that  any  local  cnstmn 
Ma  h  AK4ifi  exjsisfcs,  and  it  is  left  to  be  inferred  from  those  three  instanoes 
^KobV™  of  exclusion.    The  omission  to  state  the  locality  over  which  thd 
r.        alleged    custom    prevails  makes  it  difficult  to-   deal    with  this 
Naeatah  evidence.     ASl    these  three  places  are  said  to  be  now  in  siHa 
Sixo        Hazaribagh ;  bat  that  I  imagine  to  be  quite-  a  modem  political 
division.    This  property  and  a  large  tract  of  the  sarrouodtng 
country  was  originally  comprised    i&'silla  Riimghtur  (Regalia 
tion  III  of    I7d3,  s.  2);  subsequently  a  district  waa  formed 
under  the  name  of  the  Jungle  Mehall>  bat  which  iacladed  n9 
part  of  the  zilla  of  .Ramghur.    It  was  formed   etiti^ely    cC 
portions  of  the  zillai  of  Birbhum^  Burdwan,  Midnapar   (Begals* 
tion.    XVIII    of  1805) ;  subsequently  the   ailtfr  of  RamghBr 
was  abolished,  and  a  portion    o£   Ramghur,   indading  these^ 
estates,  a  great  port  of  the  Jimgle  ilehak,  and*  what  .Vras  thea 
Midnapuri  were  made  Non-Regulaitioft  Districts,  and  put  under 
the   suprintendenee   of   an^   Agent    of   the    Governor-G-eneral 
(Regulation  XIII  of  1883),  for  wfaon^  a  commiseiondr  haa  beeir 
aince  substituted  (Act  XX  of  1854)<,    This  commisetonerahip  is 
now  divided  into  four  Depoty  Cbmmissionersbtps-— G|^saribagh> 
Manbhum,  Lahatdugfira^  Singbhum.    But  these  divimons  have> 
I  imagine,  been  made  solely  with  reference  to  the*  convenient 
transaction  of  business,  and  do  not  correspond  with  4ny  ancient 
divisions  of  the  coontry.    For  the  present  parpose-,    thereforef 
the  fact  which  was  so  imach  relied  on>  that  thes&  three  iestotes 
and  Ramghur  are  all  in  the  same  district  oi  Sasaribaghj  seeois 
to  be  immaterial.' '  ^t  seems  to-  me-  that  it  would  be  absured 
to  find  that  this  was  a  local  cnstani>  of  a  modern  divisiDii  like 
Bazaribagh ;  but  if  not  of  Haaaribagh,  to  what  other  hicality  is 
it  suggested  to  belong  ?    I  should  say  that  to  establish  a  localt 
custom  to   exclude   females  f^om  idieritano&  by  instances  of 
exclusion,  a  district  must  be  stated  in  which  the  custom  is  noW| 
and  for  a  long  time  has  been,  prevalent,  and  which   indndes  the- 
property  in  dispute.    The  district  might  be  defined  geographic 
cally,  or  it  might  correspond  with  some  ancient  political  dlviflicn. 
A  sufficient  number  of  instances  of  exclusion  within  that  locality 
must  then  be  adduced  to  establish   that   the  custom  extends 
to  the  whole  district,  and,,  therefore,  go-verns  the  succesjicn  ^^ 
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dispute.    It  appears    to  me,    kowerer^  that  the  plain  tiff  in  this       IB73 
case  has  entirely  failed  to    bring   the   evidence  np  to  this  point,    mahabani 
Horeover,  I  think,  the  effect   of    the   instances  given  is  greatly    °*|^^'^* 
weakened  by  the  nncertaioty    in    which  it  is  left,  whether  or  no         «. 
tihese  three  estates  are  held    as  ghatwali  tenures.    If  that  be  so,   ^juba^jT 
mmA  it  18   a   point    on   which   the  plaintifPs    witnesses  are  not      ^^^^* 
agreed,  the  exclnsion  of   females    might    possibly  be  accounted 
for  without  resorting  to  any  such  inference* as  the  general  exclu- 
sion of  females  in  the  district.    Moreover,    I  think,  the  petition 
^f  Bamnath  of  1864    shows    clearly   that  he  was  as  little  aware 
of  any  local  custom    which    would    exclude    females,  as  of  day 
family  custom  to    the    same    effect.     If  there  had  been  such  a 
local  cnstom  wi' kin    his    knowledge,    he    would  certainly  have 
mentioned  it  ;  «nd  I   think    that  it  would  be  most  strange  if  he 
bad  not  then    ascertained    all    the    special  rules  of  inheritance 
applicable  to  the  qnestien,    whether    peculiar  to  his  own  family, 
or  to  the  district    in    which  he  resided.    The    Deputy  Commis- 
sioner says,  however,  in  his  judgment,  ^  that  the  Ramghur  estate 

is  a  large  feudal  tenure,  which  is  not  divisible,  and  that  it  is  a 
raattei?  of    notoriety  that    in    this    part    of  the  country,  women 

do  not  inherit  such  estates,  they  being  disqualified  by  sex 
from  performing  all  that  it  is  incumbent  on  a  Kaja  to  perform." 
With  regard  to  the  last  part  of  this  statement  there  is  no 
evidence  beyond  that  of  two  of  the  defendants's  witnesses  as  to 
the  daties  of  the  Raja  :  they  say  that'it  was  customary  for  the 
Hafaamjaat  times  ofjmja  to  sit  under  th^  umbrella  and  to 
hold  CHtcherry  outside  ;  and  that  this  the  'Bani  obuld  not  do. 
But  there  is  no  evidence  that  this  is  an  indispensable  ceremony, 
and,  like  many  other  ceremonies  usually  performed  by  men,  but 
not  usually  performed  by  women,  it  might,  as  far  as  I  am  aware, 
be  omitted  without  any  serious  consequences  arising.  I  am  not 
sure  I  understand  in  what  sense  the  De.  uty  Commissioner  calls 
the  Ramghur  estate  a  **  feudal  tenure,''  but  I  shall  show  per- 
sently  that  the  terms  on  which  the  Kaja  holds  his  estate  are  those 
of  an  ordinary  aemindar.  As  to  the  notoriety  of  the  custom,  I 
have  some  doubts  whether  this  is  a  matter  on  which  a  Judge  is  en- 
titled to  give  the  results  of  his  own  experience.  If  I  am  at  liberty 
to  consider  this  statement,  I  should  have  no  hesitation  in  saying 
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I87i  tlai  it  is  the  strongest  part  of  the  plaintiff's  dee.    My  cbief 

MxHiLttANt  objection  to  this  statement  is  the  Very  vagne  terms  in  wnich 

^  Koilir^^  it  is  made.  I  am  quite  at  a  loss  to  know  what  district  the  Deputy 

V.  Gommissionef  refers    to  when  he   speaks  of  '^  this  part  of  the 

Kabwak    country.'^     He   may  mean  his  own  district  of  Lohardngga ;  but 
Sf NO.         if  gQ^  |;{||^(;  jg  nothing  to  the  purpose^  for  this  property  is  not  in 

Lohardngga  but  in  Hazaribagh,  and  this  suit  only  came  to  be 
tried  by  the  Depnty  Commissioier  of  Lohardngga  by  an  acci-* 
dent,  Agliin^  he  se^ms  to  consider  that  the  custom  applies  only 
where  the  owner  of  the  estate  has  to  perform  duties  which 
a. woman  is  by  se»  disqualified  from  performing;  butif  so,  it 
does  not  apply  to  the  Ramghur  estates^  for  the  llitaharaja  has 
not*  and  never  had,  as  for  as  I  can  discover,  any  such  duties* 
It  is  certainly  remarkable^  if  there  does  exist  a  local  cue* 
«  tom  to  exclude  females  so  notorious  as  stated  by  the  Depnty 

Commissioner  and  covering  any  extensive  district,  that  it  ia  not 
noticed  in  any  work  upon  the  flindu  law  of  inheritance^  either 
gener&l  or  special,  as  for  as  I  am  able  to  discovei^.  The  custom 
of  primogeniture  as  it  is  sometimes  called,  but  as  it  is  tnore  cor- 
rectly (Called  of  itnpartibility,  as  observed  in  this  part  of  Indiaj 
has  been  the  subject  of  legislation,  and  has  frequently  been 
noticed  by  text-writers  ;  and  the  succession  in  this  very  family 
has  upon  that  point  been  more  than  once  referred  to  by  Btrango. 
Jtaganqatha,Shama  Charan  Sirkar,Harrington|  and  Macnaghteu, 
all  refer  to  the  custom  of  primogeniture,  or  impartibility  in 
this  locality,  bulF  ilbt  one  of  them  speaks  of  the  exclusion  of 
females.  Had. such  a  custom  beeo  notorious  as  a  local  custom^ 
I  should  think  it  mtist  have  been  known  to  Mr.  John  Harring* 
toU)  and  had  it  been  known  to  him,  I  think  it  is  hardly  possible 
that  he  would  have  omitted  to  mention  it  in  that  part  of  his 
Analysis  where  he  discusses  the  departure  from  the  ordinary  law 
of  inheritance  which  has  taken  place  in  these  very  districts  (1)' 
I  do  not,  of  course,  mean  it  to  be  inferred  that  tho  exclusion 
of  females  from  succession  is  unknown  in  India.  Since  this 
case  was  argued,  I  have  seen  a  list  of  twenty-fivd  questions 
addressed   to   certain    Rajas   and   Chiefs  in    the    Regulation 


(1)  1  Harringlon's  Analysis,  pp-  I9i— 297. 
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ttnd  l^ribataty   Mehals,  and  the   toswem   thereto,    illastmtitig       18?2 
the  Bdccessioii  to  those  gaddis,    It  is    deaf  that  in  those  cases>  if  MAtiiiBANi 
thotfd  statements  are  reliable  ^and  1  believe  them  to  be  so),  females   ^^^^^^ 
are'ezcluded,   if  not  altogether,  at  least    to  a  Very  great  extent*         v. 
This  district  is  immediately    feoath,    and  almost  adjoins  the   dis-  ^^^yaiS'' 
trict  of  the    Assistant  Commissioner  of    Loharduggaj    an^    his       Bimq. 
Btiktemetitas  to  the  notoriety  of  the  onstom  may  perhajM  be  thns 
Ecooanted  foir*    Bat  it  is  hardly  necessary    to  repeat    th£kl  nntil 
some    connectioni    either  geographical  or  political,  ^s  shown  to 
exist  between  the  districts,  there  is   no  ground   for  inferring  the 
onstom  of  one  district  from  its  existence  in  another  >  andt  as  far 
as  t  am  aware,  the  country  above  designated  as  *^  Begulaticm  and 
Tnbutary  Mehals''    is  entirely  distinct   from  that   in  Which  the 
raj  of  Ramghur  is  situate,  and  which    has  been  generally  known 
as  the  Jnugle  Mehals* 

The  course  of  inheritance  in  the  case  of  impartible  proper^ 
is,  indeed^  almost  always  spoken  of  as  if  it  went  entirely  in 
the  male  line,  but  it  is  clear  to  me  that  this  is  only  an  adoption 
of  the  Hindu  form  of  expression  ''  putra  pautradi,^*  which  is 
the  ordinary  expression  which  is  used  to  indicate  heritabilityj 
and  which  is,  I  believe,  always  understood  to  include  females* 
That  by  the  general  Hindu  law  females  are  not  excluded  from 
Bupcsesion  to  a  raj  is,  I  believe^  unquestioned*  In  the  much 
contested  case  of  the  Shivagunga  Baj — Katama  Natchiet  v.  Thfi 
Bajah  of  Shivagunga  (l)-*'a  woman  eventually  succeeded  without 
its  ever  being  suggested  that  any  such  genem  rule  of  exclusion 
was  known  to  exist* ;  see  pages  589  and  605  of  the  report,  Jagan* 

uatha  says  i—''  If  the  king  give  the  whole  of  his  dominions  to 
his  eldest  son  qualified  for  the  empire,  although  his  other  sons 
be  void  of  offence,  the  gift  is  valid  (2)'^ ;  he  says  nothing  about 
the  exclusion  of  females  s  and  even  io  this  respect^  in  a  curious 
passage,  at  page  ^127,  iie  hints  a  doubt  whether  some  modem 
priuces,  who  are  not  independant  in  the  government  of  their 
sabjects,  but  merely  employed  in  levying  the  revenue  of 
Government,  should  be  considered  as  princes.  Of  course,  as 
against    clear    and    ample     evidence    that    the   local    custom 

(1)  9  Moo.  I.  A.,  53D.  (2)  Bk.  11,   Ch.  IV,  s.  15,  p.  118, 

41. 
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1872  existed  J  or  that  lemaleB  had  been  over  and  over  aeain  exdadedi 
Mavarani  these  Qpeculationa  would  be  nothing ;  bat  I  think  one  is 
'fltHANATu    justified  in    refering  to   them  in  the   present  case.    The  direct 

V.         evidence    in  aupport  of  the    local  custom    is    at  the  very   feast 
Nabatan     meagre  and  weak^    and  the  most  valuable  testimony    is  that  ef 
^'^°        the  Judge  himself  speaking  from  his  own  experience* 

The  materials  at  my  command  for  testing  the  value  of  lihe 
Depu^  Commissioner's  opinion  on  thispoiut  are  not  veryampfei 
4)ut  the  result  of  such  investigations  as  I  have  been  able  to 
•make  leads  4ne  to  doubt  the  existence  of  such  a  local  custom 
as  is  asserted.  It  leads  me,  undoubtedly,  to  the  oonclusion  that 
there  is  none  so  notorious  «nd  so  general  as  tol»e  judicially 
•noticed  without  proof. 

There  was,  indeed,  one  argntnent  used  to  which  I  was -sit  firtt 
inclined  to    give  considerable    weight.     It  was    asked    hy  the 
^counsel  for  the    plaiutiif,  if   women    succeed    in  this    district  to 
-estates  of  this  nature,    why  did   not  the    Mridow  prove  in«tano© 
of  it  ?  And    it    was  pointed   -out  that  the  case  vms    adjcunied 
expressly  in  order  to  give  her  time  to  enquire  into  tiie  custom  of 
*the  country,  audyet  she  prodnc&dno  one  to  speak  to  it ;  whereas, 
■prior  to  the  adjournment,  namely,  on  August  15th,  one  of  her  own 
"witnesses,  Beni  Jaiansndan  Das,  had  stated  that,  in^he  district  oi 
iJazaribagh,  no  woman  had  to    his  knowledge  ever  succeeded  to 
the  raj.     What  exactly  occurred  with  reference  to  this  adjourn, 
ment  I  have  stq^ed    above,   and  it  certainly    does  at  first    sight 
appear  remarkable  that,  if  it  were  possible,  the  defendant  shomd 
not  have  taken  this  simple  course  of  disproving  the  custom  >  and 
under  some  circumstauced  I  should  have    presnmed    that  searcb 
had  been  made,  and    that  not  a  single  instance    of  a  female  sac* 
ceeding  to  a  raj,  i  n  the    immediate    neighbourhood  of  this  pro- 
perty at  any  rate,  conld  be  produced.  I  should  still  have  wished 
to  know  how  many  persons  are  possessed  of    that  dignity  in  ^"^ 
neighbourhood,  and  something  of  their  history ;  but  from  the  ev^ 
deuce  I    presume  that    there  are  other  rajs  besides  Bamghar  at 
no  great  distance,  and  it  Would  have  beeu  necessary,  therefore,  to 
-consider  the  effect  of  this  inference    from  absence    of   proof   ea 
the  part  of  the  defendant.  But,    on  consideration,  I  do  oot  thm 
it  safe  to  presume  either  that  such  a    search  as  I  have  indicate 
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has  been  made-,  or Vhat  woald  be  the  resalt  of  it  if  it  had  takea  ^^*^^ 

place.    We  have  a  very  careful  and  accnrate  report  from  the  M4H4&ani 

Depaty  Commissioner  of  all  the  proceedings  that  took  place  in  ^^^^'^ 

the  Goart  below,  and  we  see  how  vagae  the  enquiry    was   to.  v. 

Darao  Ham 

which  the  attention  of   the   parties  was  directed.    As  I  have    nasatabi 
alrealy  remarked,  I  do  not  find  either  in  the  issues,   or  in  any         ''®' 
part  of  the  proceedings^   any  statement   on    the  part  of  th& 

plaintiff  of  what  local  custom  he  intended  to  prove.  As  already 
pointed  out,  the  witnesses  recalled  by  the  plaintiff  on  the  17th 
August,  and  the  witness  called  on  the  27th,  made  no  assertion  of 
any  general  custom  ;  they  only  particularized  certain  estates  in 
which  women  had  been  excluded.     To  this  the  defendant  mav 

hava  rested  content  to  answer  that  these  instances  proved 
nothing  in  regard  to  the  property  in  dispute,  and  that  one  of  the 
plaintiff's  own  witnesses  admitted  them  to  be  ghatwal  estates. 

Some  attempt  was  made  to  show  that  the  terms  of  the  tenors 
of  these  estates  imposed  duties  upon  the  zemindar^  which  a 
woman  was  unable  to  perform.  I  do  not  think  so.  This 
Appeal's  to  me  to  be  an  ordinary  zemindari  tenure.  The  patta 
under  which  the  estates  are  held  contains  a  clause  which  imposes 
duties  on  the  zemindar  in  the  nature  of  police  duties,  but  it 
only  extends  to  the  protection  of  travellers,  and  to  the  arrest  of 
criminals.  These,  I  imagine,  are  the  ordinary  duties  of  a  zemm- 
dar.  The  zemindari  sanad  granted  by  the  ItoguT  Govern- 
ment to  Bamjiwan,.  the  zemindar  of  Rajshahye^  in  1735>  contains  . 
a  precisely  similar  clause  to  that  in  the  Raja'  of  Bamghur'^ 
patta  (1).  and  Ramjiwan  was  succeeded  on  his  dAth  by  his  widow 
the  Rani  Bhowani  (2).  There  appears  to  me  to  be  no  analogy 
between  these^  duties  and  those  of  a.  ghatwal,  which  are  of  .a  much 
more  general  character,  and  which  are  usually^  expected  to  be 
personally  discharged. 

On  the  whole,. although  I  feel  much  diffidence  in  coming  to  a 
different  conclusion   from  tha4*    of  the  Deputy  Commissioner 

(I)  Bee  3.  Harringtonf 8  Analysis,  279 .  his  graiidiion,  Bamkant,  who   saooeeded 

(2)75.311;  the   passage  is    as   fol-  immediately  on  fiamjiwsn's  death,  and 

lows .' — "Ramjiwan,  who   long  had  the  was  afterwards  confirmed  hy  stnad   in, 

management  of  the  zemindarifdied  about  1783.  '  The  Bani  Bhowani,   his   widow», 

4h0  year  1733  \  haYingpc^visoaly  adopted  10  the  present  inQombenU". 
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upon  a  poiofc  of  this  kind^  yet  I  cannot  think  that  any  local 
'  Maharani  oQBtom  haa  been  esiabliahed  with  that  clearness  and  definitnre- 
KoEB  ness  which  woald  justify  a  departure  from  the  ordinary  rale  ot 
Q^^'l^^^  inheritance*  Between  impartibility  and  the  exclusion  of  femalesy 
^A^TAV  there  is  no  connection  whatever]  and  it  lies  on  the  plaiutiff 
therefore^  to  establish  the  ezdusiou  upon  whioh  he  rolies,  and  tiiis, 
I  think,  be  has  not  done.  I  am  not  prepared  to  say  that  the 
^avestigatian  has  been  a  satisfactory  one;  and,  had  the  law 
allowed  it^  I  should  for  my  own  part  have  b^en  most  afixioai 
to  have  bad  a  further  inquiry.  But  that  course  has  aot  been  even 
sug^gested  to  ns,  and  I  do  not  think  that,  on  our  own  motion,  wa 
have  power  to  direct  it.  The  case  is  very  much  in  the  samo 
oondifcion  as  that  of  Bat  Mcmk  Chand  v,  Madoram  (l)«  wbich 
waa  recently  before  the  Privy  Council.  If  the  plaintiff  h^ 
failed  to  lay  before  us  the  best  evidence  which  might  have  becu 
got,  he  alouQ  will  suffer.  No  otb^r  title  ought  in  any  way  tp  be 
affected  by  this  decision.  On  the  evidence  before  me,  I  think  tio 
Qustom,  either  family  or  looal,  to  exclude  females,  has  be^  ^tab^ 
liahed,  I  think,  therefore,  that  the  plaintiff  has  failed  to  make 
out  hiil  til^eti  that  the  decision  of  the  lower  Court  ought  to  be 
reversed^  and  his  suit  dismissed  with  coats  in  thia  Court  and 
in  the  Court  below.  Of  course,  I  express  no  sort  of  opinion 
whatever  whethor  or  no  the  defendant  has  proved  her  title  to 
any  part  of  the  property* 

From  the  judgment  of  Jackson,  J.,  which  prevailed  as  that 
of  the  Senior  Jiidge;  the  defendant  appealed  under  c1.  15  of  tlie 
Lettei^  Patent  of  1885, 

Mr.  MoMif  and  Mr.  Qhm  (with  them  Baboo  Bam  Phatj^^ 
Uwerj^)  {or  the  appellant. 

SCr.  Wocdraff^  (with  him  Baboos  Anjiada  Prasad  Bamrje^, 
i£ah^  Chandra  Chwcdhry,  Ramea  Chandra  Hitter,  Ahiwiah 
Chandra  Banerjee^  and  Oopal  Ohandrd,  Banerjee)  for  the 
resppndeut. 

a)aB,L.  B.,P.  C,  5. 
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Mr,  MoTtey,  for  the  appellant^  took  a  preliminary  objection, ^^^^ 


viz.,  that  the  suit  had  abated  by  reason  of  the  plaintiflF's  death.    Mahaxahi 
His  eldest  son,  who  had  been  made  a  party  in  his  place  vras  not    ^^^st^^ 
necessarily,  on  the-tleath   of  his  father*  the  heir  to  the  original  ^     ^' 
Kaja ;  the  snit  did  not  survive  to  him  ; — see  Act  YIII  of  1850,     Nakayan 
«.  100.     [Couch,  C.J.— The  objection  had  better  be  taken  at       ®"'®- 
•the  close  of  the  argi&ment.] 

The  onU9  is  on  the  plaintiff  to  prove  the  cnstom  he  alleges  ; 
4[>at'the  t>n]y  evidence  he  gave  as  to  the  exclasiob  of  females 
from  mccession  was  that  the  widows  t)f  Lachminath  and  Sham^ 
•bnnath  did  not  sncoeed.  The  defendant,  and  not  the  plaintiff,  is 
the  heir  according  to  the  ordinary  Mitakshara  law.  Jackson,  J^ 
"and  the  Coart  of  first  instance  erred  in  taking  into  considera 
tion  the  'oustoms  of  the  old  Bamghnt  family.  Those  customs 
cannot  affect  Teg  Sing,  who  was  a  new  man  pat  in  the  place  ot 
Makund  fc>ing ;  and  no  sanad  was  ever  given  to  him  under  which 
the  customs  of  the  old  family  were  continued*  If,  however^  this 
view  be  incorrect^  still  as  the  plaintiff  seeks  to  set  up  a,kviachar^ 
or  family  custom,  in  opposition  to  the  ordinary  laws  of  inherit- 
^ucei  he  must  show  that  the  custom  has  obtained  in  the  family 
duriug  a  long  succession  of  ancestors-^-iSumn^n  Singh  Vk  Khedun 
Singh  (I).  It  must  be  ancient)  invariable,  and  established 
by  clear  and  unambiguous  evidence-^ J9o6  d.  Jugomohun  Boy 
V.  SreemtiUy  Neemoo  Dossee  (2),  Tara  Chand  v.  Beeb  Bafn  (3) 
Baja  Koeniarain  Boy  v.  Dhorinidhur  Boy  (4),  Baboo  Guneah 
Ihktt  Sing  y.  Maharaja  Moheshur  Sing  {&)^  The  evidence 
does  not  show  that  such  a  custom  has  prevailed  in  the  Bamghnr 
family.  The  learned  counsel  afso  referred  to  the  following  case^ 
as  .to  Custom  :  Musat.  MaJiOmaya  Dibeh  v.  Ooureekatmi  Chow* 
dhry  (6)>  Biissic  Lai  Bhunj  v,  Puresh  Munnee  (7)  Bamgunga 
Deo  V.  Doorgamwnee  Jobraj  (8),  Kal&rperghaud  Boy  v.  Degufnr- 
her  Boy  (9),  Eanae  SoomUra  v.  Bamgunga  Manik  (10),  the 
(1)2  Bel.  Rep.,  116.  iahskmi  dmmalv  Sivanananiha  Peru^ 

(8)  Glarke*B  Notes  of  Cases  during    mal  SetJi/urayer,  7  Mad.  Jur.,  204. 
1631  and  1832,  p.  lOK  (6)  1  Sel.  £ep..  236. 

(3)  3  Mad.  H.  0.  Eep.>  50»  (7)  S.  D..D.  for  1847,  p.  206. 

(4)  S.  D.  D.  for  1858,  p.  1132.  (8,  1  Sel.  Rep.,  270. 

(5)  6  Moo.  I.  A.,  164.    See  also  the*      (9)  2  SeL  Rep.,  237. 
decision  of  thePrivy  Gou&cil  inBama^       (10;  3  Sol.  Rep.,  40. 
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siahabani  Thakoor    (1),     the    Pacheta  (XM'^Maharaja  Ourunarain  Deo 
BisANA^H  y.    UnundLal8in0  {2),   tiie  Choia    Nagporo  oua^^ThahomU 

V.  ChiUturdhatee  Singh  y«  Thahoorai  Telukdharee  Singh  (8). 
^^^^^^^  Gastoin  mil3t  relate  to  a  paftioolar  class  of  properiyi  boI  to 
^>»«  all  kinds  of  property  in  a  dlstriot  or  dinsioii.  The  eetttetaeitt 
paper  of  chota  K'agpore  consists  of  sit  divisionsi  of  Which  Ram-* 
ghur  is  on^*  Markby^  J%  finds  that  it  is  a  modem  political  dm- 
sioti)  and  an  appendix  to  the  Fifth  Report  to  Parliament  shon^ 
that  the  ancient  divisions  were  different  (4^.  Onstom  oan  only 
apply  within  certain  limitSj  or  to  a  certain  ares,  [Mr#  Wooi^ 
roffei-^the  plaint  gives  as  its  local  ted  geographical  limitj  thatit 
was  the  custom  of  Uie  family  and  of  the  bigbland  countrj. 
Uacphbbson,  J. — The  appendix  to  the  Fifth  Report  (4),  states 
that  Ramghar  forms  part  of  the  highland  district.  Is  not  thai 
safflcient  f]  Mr.  Blochman  pi'oves  that  formerly  these  lands  were 
a  portion  of  the  old  Kokra  country  (5) ;  at  the  present  day  some 
of  them  lie  in  ailla  Bhagulpnr,  and  others  in  silla  Monghyr. 
In  the  case  of  the  Chakaye  Mehal^  which  is  situated  in  Sflb 
Alongbyr,  a  woman  socoeeded  her  Bou^^Tikait  Dwrf/a  Prasad 
Sing   Y^Mu$sam<U  Durga  Kunwar%{6),    There   ie  a    materuq 

(1)  1  W.  E.,  177 1  affirmed  by  the       Baboo  Armadd  Fta$ad  BannetJM 
Privy  Council  on  appeal;  3  B.  L.  H»,    for  the  respondent. ' 

P.  C,  13 ;  S.  C,  IS  Moa  L  A.,  523w  Nobmak,  J.-^-^his  was  astntbyllra 

(2)  6  oel  Bep.,  282.  plaintiff,  Mossamat  Dtaxgfk  Kaawari 
(3;  6  Sel,  Kep.,  260^  for  posseasion  of  twothiidsi  $mA» 
{4)  The  Fif  tb  Report  by  the  Select  declaration  of  title  to  the  other  cn^ 

Committee  oq  the  affairs  of  the  East  third  of  a  zemindari  mehal   called 

India  Company,  p-  4i7.  Chakaye  in  :tilla  Monghyr.  Her  title 

(6)  Asiatic  Society'^  Proceedings,  is  areryplain  one. 

Part  It  Not  %  p.  Ill  Tikait  FutMi  Karayan  Stuff  died 

vC)  Before  Mr.JustioeNormcM  and  on  the  I4th  of  Chaitra  1270«  learag 

Jfn  Justice  S.  Jcwkeon,  three  widows,  Lallit  Knnwari,  Kara- 

TIKArr  DUHQ4  PEA.SA0  SINO  yan  Kunwari,  and  Dnrga  Knnwari* 

▲ND  otbsk8(Dbfbndamts)  V,  MIf SSA«  Dnrga  'Kunwari,  the  plainttSi  VfHB 

MAT  DUKQA  KUN  WA&I  (PiiAIN-  pregant  at  the  time  of  her  hnsbaod'i 

TifFjk*  death,  and  in  the  month  of  Sranba 

The  5th  January.  1870.  1270.    gave  birth  to  a  son,  Gurda 

.  Baboos  Anukul  Ohaudra  Mooketjee  Narayan,  who  lived  till  Chaitra  1272* 

and  Chamdra  Madhab  Ohoee  for  the  On  the  death  of  Gurda  Narayao,  irhc» 

appellants.  of  course,  on  his  birth,  succeeded  to 

*  Regular  Appeali  No.  133  of  1869.  from  a  deorea  of  the  Sabordiiiate  Judge  of 
Bhao^ulpure,  dated  tbc  2^rd  March,  18t)9. 
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fjiff^renoe  between  a  raj  aod  a  mere  gexnindari  (1).    Bamgbur  13       1872 

a  s^mindari  and  npt  an  anoient  raj  ;  the  title  of  raja  was  first  con-  ~ * 

HiBANATK 

tfa0  property  in  the  entii-e  m«hfU  Ch^ktye  As  to  ih»  seoond,  the  Sab- Judge  lUidt           ».** 
ftB  heir  of  ma  father,  the  plaintiff,  as  his    that  the  parlies  were    not  in  possession.    B^tOQ  Bai| 

mother  and  heireas,  became   entitled  to  of  the    estate  rs  a  joint    family  estate.      I^aratav 

the  enti|»ty  of  the  mehaL  She  has  been  In  faot,  it  in  clesrly  proye^   that  thiip       ^<MO. 

kept,  or   been  pqt  out   of  possession  of  ghat^ali    estate   descended    from    th^ 

two-thirds,  by  the  other  two  widows  of  father  to  the  eldest  son,  and  was  not  held 

her  hnabapdi  with  one  of  whom  at  least,  joinli^y,  ,the  yonnger  sons  haviiig  aUow« 

Lallit  Knnwarv    the  appeljant,    Darga  anoes  made  tK>  them.    Therefore,  the  sq- 

Prasad  Sing,   who  is  the    third  defend-  cond  groond  ntterly  fails, 

ant  ]■  this  ossB,  appears  to  have  oolindad.  As  to  the  thiid  groond,  Dnrga  Prasad 

Pnrga  Pmsad   Sing  stMds  to    the  Sing   t^ttempted  to  give  eWdenoe  that 

late   proprietor  Garda  Narayan,  in  the  there  is  a  family  custom  or  hdaeJinr^  by 

lotion  of  great  grandfather's  brother's  whioh  in  thisf amilyf emales  ware  sxplad« 

graatipmndson^aaditmay  bethataft^r  ed  from  inheritenoe.   He  did  not  make 

the  4mth  of  the  plaintiff*,  he  will  be  ^-  any  averment  to  that  eff  eot  in  his  written 

titled  as  next  hOif  to  the  property  ;  to  -statement,  and  th^refove  did  not,periiapa 

wUob,  aooqfdiiig  to  ordinal^  Hindu  Uw,  woiild  apt>  i>ledge  hia^s^  to  it  fm  oath 

the  plaintiff   js  entitled  as  mother  and  or  solemn  affirmation^    He  did  not  give 

heiress  of  Guruda  Narayan  during  her  the  plaintiff  any  warning  that  she  would 

ViBlimB*  have  to  visetany  sn^oaas.    Noisso^ 

•  By  }pB  writtsn   statement,  the  appel-  was  raised  on  it»  and  do^n  to  the  time 

lant^   Durga  Prasad  Sing,   first   of  sll  when   he  examined  this   witnesses,  and 

aflA  op  tdu^t  tiie  plaiatifF  has  not  in  pos*  crea  In  his   writt«  gxosodli  of  appeal 

session  eren  of  ths  oos-third  share  whioh  .  before  uSi  tbere   is  qs  ftst^ment  of  the 

she  does  not  claim.    He  goes  on  to  say  partionlars  of  this  custom    or  hulachar, 

that  the  plaintiff  was  not  entitled  to  the  the  exisknoo  of  w^ieh  he  now  suggests* 

estate  whioh  had  belonged   to  her  son.  He  does  not   oren  avsr  in  his    written 

because  the  widows  and  minor  son  lived  grounds  of  appeal  that  tooh  a  custom  is 

la  somuisnssli^  an4ssi^joipt  family  prevecU    Wet^toktbst  it  would  be* 

with  him ;  that  the  ei^tire  property  was  great  injustice  to   thepU^ntiff   to  vaiso 

ancestral ;  and  that  under  the  Mitakshara  that  issae  now,  and  to  aUow  the  defend  • 

lAsftha  death  of  the  plaintiff's  Insband  sat  to  eoone  in  npon  an  allsfffttSon  ss  tp 

i^ol)iers(m»bSi  Pm8S  PEassd,wss  the  truth  gf  whl<4i  he  bsi  peyer  plsdgo^ 

entitled  to  the    ancestral  estate.    Next  himself,  and    which   the   plaintiff   has 

he  sets  up  ft  title  that  he,  Dnrga  Prasad,  had  no  opportunity   of    meeting.   We 

with,  the  consent    of  the  three  wives  of  therefore  decline  to  go  into  the  question 

Fotteh   Vatayan.  bofng  rightfully  enti*  wkethev,  npon  the  evidsnoe  as  it  atsada 

tied,  was  iaslaaed  as   rigbtfnl  heir  by  theniaanypMiofef  thsasistsiipeofsny 

baing  marksd  with  the   Mbsin  IV!^  soehoostom  ai  t^ po^ a^egea by  th^ 

V^ir^riJNl  ssysthat   thAphMntiffbA4  vakeel  of  the  defendant    Duiffa  Prasad, 

gone  away  from   ber  husband's   ho\ise  It  is  ^id  that  the    plaintiff*s  witnesses 

with  ope  Ahl^  Panda^,  and  was  living  admit  the  existenoe  of  a  custom  to  exelndo 

an  unchaste  life.  females.  The  only  statement  to  whiohtfa* 

We  proceed  to  consider  the  four  de-  learned  vakeel  for  tfasdeiandaMcaAyoint 

fences  which  he  sets  up.     He  does  not  as  in  any  dsgsse   substantiatillg  that 

attempt  to  show  t^t  tboplsintlff  was  opalsotioii,  istho   ststement  ofAlam 

not  in  possession  of  on  e-thir(|  of  the  pro* 

par^y.  (1)  8  Harrington's  Analysis^p.  82Sl 
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1872       ferred  on  the    owners  by  the    British  Government.    They  must 

"» MiRAiuNi   ^   regarded  simply  as  zemindars.     [Mr.  TToodrq/fe.— Both  the 

Utranatr    Judges  below  are  agreed  that  this  is  a  raj^and,  therefore,  itis  not 

V.  open  to  Mr.  Money  to  argne  that  it  is  a    zemindari — Roji  Nandi- 

NarayankI'^^    MaJuitav.  Urquhart  (1),   and   ShaJizadi  Hajra   Fegumr, 

Swo*       Khaja    Hossein  Ali   Khan  (2).  CoixcH,    C.J. — ^I  agree  with    the 

decision  in  the  latter  case,  viz,,  that    no  point  can    be  argned  on 

appeal  which  was  not  argued  before  the  Division  Bench ;  but  lo 

Boy  Nandipat  Mahata  v.  Urquhart  (I),  Norman,  J. ,  appears- 
^  have  misunderstood  theraliog  in  Shahzadi  Hajra  Begum  v. 
Khaja  Hossein  Alt  Khan  (2)  when  he  held  that,  where  two 
Judges  comprising  a  Division  Bench  agree  in  their  findingj  the 
High  Court  has  no  power  in  an  appeal  under  cl.  15  of  the  letters 
Patent  to  qoestion  that  finding.  Mr.  Money  must  show  that 
the  question  was  raised  in  the  Court    below.]  (It  appeared  that 

the  question  had  been  raised^  and  Mr.  Money  continued]  :*-* 
There  is  nothing  id  the  natirre  of  a  zemindar's  duties  incompa* 
tible  with  female  succession.  A  female  may  hold  a  ghatwali 
tenure — Musat  Kustooree  Koomaree  v.  MoTwhur  Deo  {S),  which 
was  a  case  from  this  particular  district.  Harrington  speaks 
of  primogenitare  and  impartibiHty  f4i^  ;^  but  be  never  mentions 
female  exclusion. 

Mr,  Ohoee  on  the  same  sidew-^The  petition  of  Ramnatb  cod* 
tains  no  allusion  to  any  local  custom.  The  family  usage  of 
affixing  the  tilak  on  the  forehead  of  the  raja-elect  is  alone  rebrred 
tOf  and  this  nsage  is  also  mentioned  in  certain  proceedings  of  the 

Cluuid,  one  of  tfae*plaintm  witoeeset.  dent  thafc  th«*defeiioe  set  op  is  a  men 

who  aayi  i^"I  know  of  noosae in  whiob  £nuUI«iit  ooatrivuoo  and  a  MoUeig  at* 

Women  haT6  anooeeded  to  tmjgmddim  tempt  oath*  part  of   Darfa  BnMdt 

CLakaye."  Very   likely,  but  ignoranoa  Siiig^  a  poarible  fatnre  heir,    to  dafMt 

la  not  proof.  the  rights   of  the  plainciff,    whole  title- 

Onie  oharge  that  the  plaintiff  haa  been  as  heireas  of  her  eon  ia  dear, 

living  an  uaohaate   life  haa  been  aban-  We  diamiaa  the- appeal  with  coats. 
doned,  and^  aa  haa  been  ahown  by  the 
Sab-Jndge,  has   been  eontradieted   by 

the  widow  Karayan  Knnwari,  whose  eW-  H)  4  B.  L.  B.,  A.  C,  ISL 

denoe  shows  that  there  ia  no  foundation  (8)^  Id.,  86. 

for  snob  a  charge.  (8)  W.  B.,  from   Jany.  to  July 

We  think  that  the  suit  has  been  very  p.  39. 

properly  decread.    th  We  ink  itiseri-  4  (1)  Harington's  Analynf^>  2^ 
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t 

0<^ect6r,  dated  1812,    1836     and    1842.     lii  the  form  sent  to        ^^^^ ^ 

Bhambanath  to  be  filled  up^  he  was  merely  asked  to  give  tbe  names  ^  kAHAiuNi 
of  the  sons,  who,  under  the  then    ciroumstanb^s,  wdrd  entitled  to        Kobb'" 
Bttcceed.     He  could  not  insert  the    name  of  his  wif  d,  and  at  that    -   .  «^'     ^ 
time  he  had  no  sou.    The  kulatkaf    was  not  set  up  in  the  case  of     Kabataic 
^Itaii  Darga    Prasad   Sing   v.  Muaaamat   Durgd  ^unwari  (I)  * 

until  the  present  case  had  been  decided  by  the  Deputy  Commis- 
sioner. Nor  was  any  evidence  of  local  or  family  custom  given  ill 
Aane6  Jtingrm  KooTfUoaree  v.  iSundlat  Singh  {2),  in  which  case 
the  widow  succeeded.  The  plaintiff  cannot  be  said  to  have  proved 
bis  case  until  he  has  shown  that  there  had  been  an  instance  in 
which  a  #oman  entitled  to  succeed  was  passed  over  :  nier^  proof 
that  no  female  ever  has  succeeded  is  not  sufficient— Ho/a  ^'ugen- 
def  Natain  v.  Rughoonaih  Narain  Dey  (3)  and  The  Government  v* 
itcnohut  Deo  (4).  There  is  no  reliable  evidence  of  custom  i  most 
of  the  finesses  either  know  notbing^  or  only  speak  f roni  hearsay; 
The  plaintiff  has  not  shown  that  the  usage  prevails  in  the  othei^ 
aixaemindatis  in  this  district-.  The  preformance  of  the  pujas 
Inentioned  by  the  witnesses  is  not  an  essential  duty  of  the  ruler  » 
the  plaintiff  can  sit  under  an  umbrella  in  her  own  apartments. 
The  idea  of  a  female  ruler  is  by  no  means  ne#  to  the  Hindtl 
tDxai )  thei^  are  many  such  instances  in  Sanscrit  litei^tilre; 

ttr.  Woodi^j^fe  iot  the  respondent,— ^There  w'erd  t^o  issues^ 
the  6ne  isolating  to  the  devolution  of  the  raj  and  estates  ol 
ttamghur,  and  the  other  to  Oaddi  l^hurkhur.  No  i^eferen^e  has 
been  made  by  either  of  the  learned  counsel  for  the  appellant  to 
the  latter ^  and  1  am^  therefore^  not  called  upon  to  say  anythiufsf 
With  i^pect  to  it.  [GoitOH,  O.J.— 'AlthoUgfh  the  J'ndg;es  of 
the  Division  Bench  hate  not  touched  upon  that  pointy  yet,  if  t 
see,  ou  the  ^hole  case^  that  that  part  of  the  jiidgment  is  wrongs 
I  shall  not  alIo#  it  to  stand  merely  because  counsel  have  not 
argued  it.]  According  to  the  I^ull  Bench  Bulinff  in  Ro^ 
NandipiU  Mahaia  v.  Urq^dhart  (5)i  I  oug^ht  to  have  been 
relieved  of  the    necessity    of   shoeing    that    Itamghur  is  a  raj^ 

(1)  AnU,  p.  d06.  (4)  W.  &.,  from  Jaiiy.  to  July  1864| 

xi^  8.  D.  D.  for  1^5%  p.  155.  p.  39. 

(3)  W.  R.,  from  Uny.  to  July  i864j        (5)  4  B.  Ii.  K.^  A.  C.>  181. 
p.  30. 
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^^^^        since  the  Jadges  below    did    not    di£E«r  on  the  point,     [CotCH, 

itfAHABANi    C.J. — That  caso,like  tbe  present  one,  washefore  three  Judges ;  it 

*^*K^oE^^    was  not  a  Full3ench  decision,  and  wo  are  not  bound  bj  it  as  we 

V.  should  be  by  a  Pull  Bench    ruling   on  a  reference  by  a  Division 

•Nabatan     Bench.]     Where  by  the  Charter   an  appeal  is  given  to  the  High 

^^^^*        Court  when  two  Judges  differ,  the  judgment  on  appeal  is  a  jodg- 

ment  of  the  High    Court,  wivether  three,  four  or  five  Judges  sit, 

[Couch,  C.J. — It  is  a  judgment   of  the  High  Courts  and  as  such 

IS  binding  on  the  parties,  not  on  any  other  Court.]     We  ought  to 

'•takeit  thatRamghurisa  raj  ;  it  has  been  treated  as  such  throagh- 

'ont«  llie  succession  to  the  dignity  of  a  rdj  is  exceptional,  by  reason 

of  the    impartibility    of    the    dignity — Koonwur  Bodh  Singh  r. 

Seonath  6ii\g}i  (1),  The  Secretary  of  State  in  Council  of  India  v» 
JCamachee  Boye  Sahaha  (2),  and  Baboo  Ounesh  butt  Singh  v. 
Maharaja  Moheshur  Singh  (3).  The  title  of  raja  is  not  absolutely 
essential  to  the  tenure  of  a  raj-^Baboo  Beer  Pertab  Saheef 
Maharaja  Rajender  Pertab  Sah^e  (4),  The  estate  of  a  raja  is  cot 
necessarily  impartible— ^Tfee  Court  of  Wards  v.  Rajkumar 
DioNandan    Sing    (o)  ;    but    if    the    estate    be  impartible,  it 

(1)  2  Sel.  Rep.,  92.  tlieordiuary  lavrot  iaheritadce  prevail* 

r(2)  7  Moo.  I.  A.,  476.  ing  among  Ilindua  in  tho  Tirhoot  dis* 

(3)  6  Moo.  I.  A.,  164;  see  p.  187.  trict.     The  contention  for  thedefendaat 

(4)  12  Moo.  I.  A.,  1.  (theappellantHstliat  the  estate  is  imptfti 
Y5)  Before  Mr,  Justice  L.  S.  Jackson  ble,  and  passes  with  the  raj  Mmrfl^to 

and  Justice  MacpJieraon.  r  t ja,  the  other  members  of  tne  family 
THE  COURT  OF  WARDS  on  bera  lf  of  being  entitled  to  maintenance  only.  The 
KAJKTJMAR  SHlORAJ  N  AND  AN  Court  of  Wards  defends  the  sait,  and 
6INQ   foNB  OF  THE  DiiPBVDANTs;  V.  TLOW  appeals  to  this  Court,  on  behalf 
BAJKUMABDIO  NANDANSING  of   K^vja   Shioraj    Naitdan,   whom  tbe 
(PLAiNTiFr)    AND    OTUEBS  (Defem)-  plaint iif  admits   to  bo  the  present  raj.a. 
ants/*  Shioraj  Naudan  is  the  plaintiff's  nephew. 
The  IXth  July  1871.  being  the  elder  son  of  the  late  Raja, 
!r/iej4di;o(;a'0-(?«n4ral  for  the  appellant.  Sbio  Nandan,    who  was  theplaifaitifi^ 
Mr.  Cowie  for  i<he  respondent.  elder  brother.      Shio  Kandaa  s&dtiie 
MACPHBRSoif,  J. — The  main  question  plaintiff  were  the  two  sons  of  Jadn  I^an- 
'in  tliis  appeal  is  as  to  the  position  of  the  dan,  the  younger  brother  of  R^ija  Rsgha 
Raja  of  Seohur  in  Tirhoot.  Nandan,  on  whose  death  the  raj  passftS 
The  contention  for  the  plaintiff  (who  to  hisnophew  flfhio  Nandan.   Tbe  plain- 
appears  as  respondent  before  us)  is  that,  tiff  by  his  case  in  fact  admits  that  h« 
•on  the  death  of  a  raja  of  Seohur,   the  himself  and  his  father  JaduNai^daa  waro 
•estate  passes  to  hia  heirs  according  to  only  "baboos,"  »•  e,  persons  not  oatitloa 
•Regular  Appeal.  No.  91  of  1870,  from  a  decree  of  the   Subordinate  J adgo  of 
TJrhoot^  dated  the  2lst  X)ccember  1869. 
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mast  be  appurtenant  to  a  raj.    It  may,   perhaps,  bo  divided        ^^^2 
with  the   consent  of  the  heirs ;  bat   the   family  usage  cannot    m^haraki 

HlRANATH 

to  the  raJi  although    standing  in  snch  a  pormanent  settlemnt,  the  estate  has  not         Koeb 

rehitSon  to  a  deceased  raja  that  thoj  rank  asnal)y  been  dealt  with  according  to  the    i^^boo  Ra 

among  his  immodiate  heirs,  according  to  ordinary  mies  of  inheritance  and  sacces-"    Nabayanh. 

the  ordinaty  mles    of  the  Hinda  law  of  sion  amoag  Hindns ;  but  it  is  clear  ta«        Sing. 

raocesBion  and  inheritanoe.    While  the  my  mind  that  it  has  not  been- uniformly. 

pUJntiff  states  in  his  plaint  that  the  or-  (if  ever)  dealt   with    according  to  the  ■ 

diaaiy  mles  of  Hindu  law  determine  the  principle  relied  on  by  the  defendant, 

line  of  «ucoession  and  inheritance,  so  far  The  custom^or  ktUa^ehar  pleaded  may  * 

aa  property  is  concerned  in  this  family,  be  treated  as  consisting  ol  two  disunut- 

he  does  not  actually  claim  the  full  .eight  parts : — 

siawa  share^  to   which,   if  that  law  be  1.  A  onstom  according  to^  which  the ' 
applicable,  he   would  be  entitled.    He  raja  for  the  time    being    appoints  one- 
asks  farasiz-aniia   share  only,  having  competent  member  of  tlie  family  to  suc- 
relinqaishe^,  he  says,  a  two^anna  share  caed  him  on  the  gaddi  as  raja  ;  and 
i&  Qonaidora^ion   of   the  position  of  his  2>  A  custom  according  to  whioh  the  en- 
elder  .brother,  the  Raja  8hio  Nandan,  tire  property  passes  with   the  raj  from 
The  oaae  for  the   appellant   is  that  the  raja  to  raja,  the   other  members  of  the  - 
pfoperty  belenjCi  to    the  raj,  and  goes  familsr  being  entitled   merely ,to  main- 
vjtb'it».«iid  is  not  susoeptible  of  parti-  tenance. 

iioo,  aind  that  there  hae  obtained  inthia  It  ia  aa  to  this    lattw  branch  ol  the  • 

pMiioQlar  liwnily,  from  time  immemorial,  kulachar  that  the  chief  contest  is  in  this . 

a  ouatom  qr  kulapkart  according  to  whioh  snit ;  bot  the  plaintiff  also  denies  that  the 

tho  mja  for  the   time   being   appointa  rule  of  suooesaion  to  the  raj  ia   aa  alleg 

one  eempeteat  member  of  the  family  to  ed.The  plaintiff  praotioally  admita  that 

be  hia  Bucceaaor   to  the  gtddit  who^  on  aa  a  matter  of  fact,  the  principal  mem» 

tbe  daath  of  the  person  appointing  him,  her  for  the  time  being  of  the  family  has, 

beeomes    the    yad^it-nisfiMi     raja,  and  for  generations,  enjoyed  the  title  of  raja, 

takes  the  whole  estate,  the  other  mem*  In  his  plaint   he    states    that  he-   and 

bars  ef  the  family  being  entitled  merely  *'Raja"Shio    Kandan    were  the  two 

to  maiatenbnoe.  sona  of  "  Baboo"  Jadu  Nandau  deoeaaed 

Tbe  lower  0«>iirt  decided  in  favor  of  and  nqphewa  of  **  Baja "  Haghu  Nandan, 
the  plaintiff,  holding  that  it  lay  upon  and  grardaona  of"  Raja"  Ihishtada- 
the  detendant  to  prove  the  custom  or  man  ;  and  that,  although  he  and  hia 
Moe/ior  alleged,  and  that  that  ibiZctcAar  brother  inherited  the  property,  under 
bad  not  bean  proved.  The  Subordinate  the  ordinary  law,  ih  equal  aharea,  he* 
Judge  baa  written  a  veiy  careful,  and,  in  ( the  plaintiflf)  had  relinquished  a  two« 
moat  material  sespeota,  excellent  judg**  anna  ahare,  and  contented  himaelf  with 
ment.  Gonoorrisg,  as  I  do,  in  nearly  six  annus  only,  on  account  of  hia  brother 
aU  qf  the  conoluRions  arrived  at  hy  the  Raja  Bhio  Nandan's  position*  And> 
Subordinate  Judge,  who  baa  gone  at  when  Shio  Naudan  died,  the  plaintiff 
great  length  into  the  caae,it  ieuanecea-  himself  wrote  immediatdy  to  the  an- 
sa^ that  I  should  now  go  tlirough  the  than  ties  giving  notice  of  the  fact,  and 
evidence  in  detaU. .  adding  that>  before  hia  death,  he  had  con- 

ferre  d  the  tUak   and   raj-riatal  on  hia- 

The  Sabordinate   Judge  ahowa,  quite  aon  Baja  i^hioraj  Nandan  (the  defend- 

eo ndnaiTely,  in  mj   opinion,  that  the  ant  in  thia   snit).    On    the   evidence 

ftttlacAor  aet  up    for  the  defence  is  not  generally,  too,' there  is  no  doubt  that  the- 

provad.    There  ia  certainly  evidence  to  principal  member  of  the  family  has,  for* 

ahow  that  subsequent  to  the  time  of  the  many  generatioi^ay    enjoyed  thetitla  o> 
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^^^9       he  broken  wUhoai  such  confieDt — Ranee  Hureoondree   DMeav. 
MAniBAirt    Roj<^f^    Bishennath    Singh    (1).     The    defendant    admits   that 

HiRAN ATA     raja.    It  was  not)  nntil  the  jear  1869  direct  male  befr  of  the  laat  |irkeding 

that  the  title  was  formally  and  ezpreeslj  Kaja,  nor  was  nominated  bj  ^Ofix*  Bf  ja 

9ABOO  Raw    gn^nted  by  the  Britiah  QoTenunent.  Ia  Dnahtadaman  waa  nominateA    \fj  the 

%  V^^^^      that  year  hora  Canning  formiilly   con-  widow  of  Baja    Srikriahoa  aame  eon* 

^^^'        ferred  the  tiUea  of  raja   and  bahador  aideraUe  time  after  the  deMh  ef  the 

on  ahio  Nandan.  who  in  the«oiitfd  is  latter.    Srikrishaa  died  leafing  flange 

addressed    as    ^  Baja"    Shio  Nandan,  Prasad,  his  elder  son,  and  Bnahtadann, 

nephewof '*Raja'*KaghaNandan,deoeas-  his  second  son.    On  Brikrishna's  dsaMi, 

ed.BQt  while  admitting  that  the  principal  Oanga  Prasad  snooeeded  to  IIm  nj,  sad 

member  of  the  famity,  for  the  time  being,  died  shortly  afterwards,1eaTiBgliro  sooi^ 

enjoyed  the  title  of  ra}a»  the  plaintiff  Din  Dayal  and  Ckinri  Kalh,    Ganga  IVa- 

does  not  admit  that  the  hddckdr  as  to  sad  apparently  made  no  MMnisiliaB  oC 

the  snocession  to  the  ffpdii  was  soeh  as  a  sncoessor.    At  any  rate,  vliett  he  died 

is  represented  by  the  appellant.    The  hi%  sons  were  both  of  them  passed  o?er,, 

hddckdr  pleaded   is  simply    that  the  and  their  nnde  Dnshtadaaan  took  sp 

existiBg  Baja,   or  gaddi-mthin,   nomi-  the  raj.    This  he  did  oadar  a  letlsriif 

natesaoompetentmember  of  the  family,  appointment  from    the  widow  of  8ri« 

and  that  thepsnon  nominated  snooeeds.  krishaa.  In  this  letter  the  widow  vsoitas 

The  OTidence  on  the  record,  however,  that,  on  Srikrishna's  death,ihe  had  gissn 

does  act  proTO  that  this  is  the  Moo^r.  theliMtohis  son  Gaaga  Prassd  te  bs 

Under  the  circnmstanoes,  it  is  not  ceoes-  raja    Then  she  sayt  t— "  Genga  'Pwiwd 

sary  that  I  sfaool^  determine  in  what  has  since  died,  and  iMs  eon  has  litis 

precise  manner  the  soooesslon  to  the  raj,  sense,    and  is  nnqaalifled.    Thstslois, 

ea  independeat  of  and  sspevete  from  the  agreeably  to,the  dedsion  ef  my  rslstioMi 

prcmerty,  has  been  regalated.    If  I  had  pandits  panek,  and  tteigbboar%  old  Isilh* 

to  detennine  it,I  shoald  probab^  declare  f nl  eerrants,  and  other  persons,  I  hafe 

that,  whether  conpetanoe  ever  profierly  given    the    iUak     of     the     r^   to 

entered  into  the   qaestio^  ok  not,  the  *  Baja'  Dnahtadaman,  fte."    This  IHaii- 

general  role  was  t^t  tl^  ^tddi-tUahin  tadaman  it  was  who  nominated  aad  «■■ 

(or    whoever   else   had  the  power  of  sqocpeded  by  Shio  Naadan,  who  neai- 

appointiag)  nossinsted,  and  was  bonn4  nated  and   was   snceeeded   by  the  de- 

to  nominate,  the  oViest  or  other  aon^  and,  f endant,  Shioraj  Nandan  Oaaga  PtssmI 

failing  aoat  the  eldest  or  other  nearest  died  aboat   1810,    Dashtndaman  sbeet 

nephew.    Mere  conpetenee  dearly  had  18ia,  Baghn  Nandan  aboat   1861,  end 

litOe  (if  properly  anything)  to  do.  with  Shio  Nandan  in  Mi^  1897.    Thsss  CmIs 

it.    The   Baja   of   B^iaves,    who  is  a  as  to  the  appointment  of  Dvshtadamsn 

relative  of  the  fleohnr  family^  and  who  to  sncoeed  to  the  raJ    ehow     thsA  the 

hasbeeaat  tidies  mora  or  less  mixed  np  aiooessioa   did   not     go     always,    ss 

in  itsaQairs,  was  examined  as  a  witness  alleged  by  the  defendanti  neoessarily  by 

for  the  defence,  and  his  evidemoe  is  mnoh  nomination  by   the   gtMi'MiM^  else 

lelied  on  hj  the  appellant     Bnt    ha  that  it  did  not  invariably   go  ia  the 

speaks  to  a  Jkatoeher   not  such   as  ia,  oMumevindicatedbythaBajaof  fiena^t 

pleaded,  batons  simply  by  whidi  the  Altogether  oi> the evidenoebtMgre*^^ 

property  woald  keep  in  the  direct  male  ancert«ia^  exists  aa  ioanjF  fptUtMr 

line,  the  eldest  son  sacpeeding  first  ;fhiln  regaUting  the  saocesaion  of  tim  '*L 

ing  sons,  the  eldest  nephew,  and  so  oa-  There  hfibfig  this  n^oertamty  aa  to  so 

MoreoTcr,  we  ^nd  that  both  the  plain-  a^uch  of  the  alleged  Mddhdr  as  rdatst 
tiff  and  the  defendant  Bhioraj  Nandan 
fun  obb'ged  to  make  title  thttragh  Baja        (I)  8.  D.  D.  for  18^,    p.  W;  S.  Oj,. 

BimM  MUaiaai  [who  aiither  ir«s  the  8  W.  K*f  4« 
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fclie  rile  of  prim  "^gfeoilare  obtained  in  this  family :  hnt  prime-       ^^^ 
genitare  means  the  primogenitare  of  males ;  the  case  of  Thtf    Mahabani 

to  tlie  right  to  laooeed  to  the  raj,  the  naneat  lettlement,  the  property  was  not         >  ojeb 

caae aeomgtewe  tobe.eTea  more  anfaTor*  treated  as  impartible.  And  the  constant  v> 

able   to   tae   appeUant  op   the  second  litigatioii  whiohhas  goneon,  t  maysity    Baboo  Bam 

bamoh  of   1^  alleged  jMUUkif,  as  to  trom  that  time  to  this-Hsarried  on  by       g^J.^' 

the  tmparlibiity  of  the  .estate.    Jn  my  varioiis  meinbers  of  the  family,  olaiming 

o^nion  it  is  proved  distinctly  jthat  .the  4umMi  in  the  estate,  and  olahning  them 

eibate  ianotiinpartiUe^hatihs^iPn'the  sqooessf iilly,~^ho«!S  that  it  nerer  was 

ooitcary,  it  has  heen  Irsqtiently  divided,  aeoepted  or  acknowledged  by  the  family 

It  is  not  difpoted  that  a  oentpry  ago^  as  a  body,  althdngh  ^t  m*y  h»Te  been 

the  rstatit  .as  held  by  3sj  SiPg  (tturaogb  asserted  that  the  property  was  imparti- 

whooL  both  parties  olaiin>i  qomprised  tbe  ble  and  belonged  to  the  raja  alone.    In 

fenr  pcv9iDn8S<Mi4wa,Samqion,M«heai,  addition  to  this,  we  haye  the  faot,  not 

andBahpra.£la|8Jnghe(dsis  sons.of  iyh<jgn  denied  by  the  appellant  (andat  any  iffte 

(as  tbs#hars  died  without  issue)  I  need  well  proved^  thai  the  plaintiff  aoted 

nan^  only  MUkPi  VvfWt  wd  Satrajit,  Jgintly  with  his  brother,  the  late  ftaja 

His  ^dsst  s«»  INUip  Bnooee^ed  to  the  SMfo  Nandnn,  in  the  management  of  the 

n],  anADalip  vaa  snoepgded  by  his  son  affairs  of  the  estate,  hu  name  appearing 

I>httnip.    Phnrap  had  noson,  bat  had  •  in  leases,  bonds,  ^.,  exaotly  as  if  he 

fcioat  gTsiwtonn  aasEied  Qir  Kishor  (tl«e  ware  tltot  idiioh  he  says  ha  was,  a  co« 

sott«f  a  MO  Pf  i^idsnghter  pi  IHiwnp).  sharsr  wiib  the nja. 
B^  firi|mfai»»  whom  J  have  ab:^ady 

mantinniHli  vas  son  of  rartbi  (thegeoqad       It  wosoontended  that»  if  it  was  proved 

8onof40hii  Sine),  and  tbei!efove  wasa  that  there  had   been  a  rajof  Beohuv  ' 

fintooomn  of  1>}>nrap»  by  whom  be  was  for  generations,  it  neoessarily  mnst  be 

appointed  xaja  hy  a  deed  of  gift  dated  held  that  the  property  was  impartible. 

appaxenUy  in  1199  V.  (1783).    Xn  this  Bat  the  mere  faot   that  the  principal 

deed^gift,  I  perhaps  oogkt  to  mention,  member   for  the   time  being  of  the 

Dhurap  ^de«9ribes  8rihnshna  as  "my  family  has  enjoyed   the  title  of  raja, 

first  conain,  wka  wonld  beontitled,  on  mj  does  not  neoessarily  lead  to  theeonolnsion 

denissb  to  sopoBed  U>  ^  r^i  <nd  pro-  that,as  a  matter  of  lacw,the  property  held 

p«rly  under  righttel  title."  Satrnjit^  the  by  the  saja  is  impartible,  and  descends 

third  spn  of  Qaj  Bioft  bad  (amongst  otherwise  than  according  to  the  ordinary 

Others)  ason  najned  Atidhat.  Xhe  family  roles  of  H  indn  law.  There  is  no  anthor  • 

jffM^i^Q  thus,  and  the  f oar  pei^^nnnas,  icy.  for  saying  that  it  doe*.    In   every 

)laj«ra»  Hafnraon,  Mahesi,  and  BabcSk  oase  in  whioh  a  departare  from  theord!* 

having  opdflinaMy  belonged  tQ  Qaj  8iag,  nary  law  of  snooession  and  inheritance 

^iefindJth^>#thetimeofthepermaneat  is  relied   on,  a   peztienlar   oostom  or 

eettlenuintf  itfaetwo  per^nnas  of  Majwa  Muchar  mast  be  proiired.    There  is  no 

niid  9^mraon    ^rere  settled  .with  Bir  one  role  that  1  know  of  whioh  apptiea 

kidior,  il^  groat  graodson  of  I>harap»  teall   Hinda  rajas   and  their  estates, 

^hos  heiraai^^ow  known  an  tl^  Bettiah  The  evidenc|  given  by  the  unmerona 

Rejsf»iaid  ptill)^  these  two  pecgnanas,  witnesses  exsmined  was  gone  into  very 

wyohYei:pthassettl«d  with  Bir  Ksdbor.  fnlly  by  the  Advocate  General*    Bat» 

i^tth^  i#mf  time  tbe r^auas^ two  looking  at  the  whole  oase, Ihaveno 

pergannaii   M^bes^  and  Babrsi  were  donbt  vhatever,  that  the  Snbordfnate 

aettled  irith   Baja  Brikr^hna  ijnn  vi  Jndga  jwbs  right  in  holding  that  the 

Parthi)  and   Abdhot    (son  of  Satrajit)  plaintiff   was   entitled    to   a  six-anna 

in  shares  of  eight  annas  each.  share   qf  t|i^  estnte  held  by  him  fnd 

Kothing  can  show  more  eonolnaively  St^io    Nandsn,  and   that    it  wjtt   n/9^ 
than  thw,  thatj  at  the  time  ^  the  per-    proTed  that  ih^*  estate  was  impartiblA 
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1872        Widow  of  Raja  Zorawur  Singh  v,  Koonvmr  Pertee  Singh  (1)  and 

iiAHABANi    Muasaviut  Maharanee  v.  Benee  Pershad  Bai  (2j  are  instances 

UlBANATH 

KoBB       fj^^  letters  and  petitions  written  by  the  ralae  of  the  moveable  proyertjiWith- 

B  A  BOO  Rah   ^®  pl^i^^^^ff  immediateljr  after  the  death  oat   having  any  evidence  bef<»eito» 

Naeayan      ^  ^0  brother  Shio   Nandan  hav«  been  the  sabjeot.      If  neceesafy,  thereoogfat 

Si  NO.  preiaed  upon  nt  aa  ahowing  that,  at  that  to  be  a  fnrther  inqairy  aa  to  the  vataD 

time,  it  had  not  oconrrad  to  the  plaintiff  fin  detail)  of  the  moveable  property,  t» 

to  aet  up  any  claim,  and  as  showing  that  a  six-anna  share  of  which  the  plaintMf 

he  ttmaiderad  that  the  whole  property  is  entiUed.      I  nndersiood    Mr.  Omhs^ 

passed  with  the  ntj.      In   my  opinion,  however,  to  aay  that  the  plaintiff  wsa 

the  acts  of  the  plaintiff  ahuw  no  more  content  to  have  a  mere  declaraUon  of 

than  this,  that   he  wished  his  ne^ew  his  right  to  a  sti-anna  share,  and-  did 

Shioraj  Nandan  to  be  acknowledged  as  not  insist  on  any  speoifto  deotafalioii  ol 

raja    in   soooession  to  his   father,  and  valae,  or  on  a  partition  for  the  pBeseat 

that  he  wished  himself  tobe«cknow-  ITnless  the  parties  insiat  npon  it,  w» 

Ifidgad  as  his  guardian  daring  minority,  shall  not  order  any  farther  inquiry,  hot 

mnder  aa  alleged  appointment  by  SIfto  shaQ  taersly  amend  the  decree  by  linit*^ 

Nandan.     I  do  not  see  anything  what-  ing  it  to  a  declaratfon  of  the  plaintiff 'a 

ever  in  his  letters  or  conduct  at  that  time  right  t5  a  six-anna  share  of  the  mors 

to  show  that  he  deemed  himself  to  have  able  property  i,  0.,  of  the  HeoM  admitted 

no  share  in  those  estates.    It  is  true-  he  or  specified  in-  the  diecree,  and  of  suslb 

does  not  claim  any  share  expressly :  and  other  moveable-pioperty  (<f  aay)aathJMe' 

it  is  qiiite  possible  that,  if  he  had'  been  may  be^    The  decree  will« not  be  altsvedi 

recognized  as  gaardian,  so  that  things  as  vegards  the  immoveable  property^ 
eould    have   gone   on  pretty  much  as        I  see  no reasoib why  tUisaniBadiiSBt 

before^  with  the- mere  sabititatioik  of  the  of  the- decree  should  affect  theqaestiaa. 

name  of   Shiora>  Nandan   for  that  of  of  costs.      The- appeal  really  has  been 

Shio  Kandan,  no  ezprssa  claim  snd'  no-  on  the  question  of  title~*the  oneimport- 

dispnte  woald  ever  have  been  heord  of.  ant  issue— and' the  respondent  is  ootitleA 

Then  it  is  said  that  the  suit  should,  in  to  hie  full  costs. 
faotatanyrate^lULvebeendiemisaed;  be-        I  observe*  that  Rudraj'  Kaadao,  the 

cause  the  plain  tiit  merely^  seeks  a  deda-  jrounger  brother  of  Shioraj  N^andan,  wm  Sr 

ration  of  titles  alleging  himself  to  bein  defendant  in>  this  smt,aad  appeared  by  his 
possession.    Bat  thero  is  nothing  in  this '  guardian  .The  guardian  haa  chosen  to  pot 

objection,  as  the  Sobotdinate  Judge  has  in  a  written  stsptement,  supportitag  the  de 

shown.    This  ia  no  ordinary  oaaa  o5  a  £sndani's  caeejand^aHegitagtbat^'baboos" 

purely  declaratory  sait.    The- Coilectov^  hai?»no4nterestin.the  estatebeyond  tbel^ 

acting  on  behalf  of  the  minor,  denies  tho  rightto  miiihtena&ce..As  Rudraj  Naadsii' 

plaintiff's  title,  and  has  conteatcd^  it,  in  is  himself  only  a  '*baboc,"  it  is  clearly 

every  possible  manner,  in  Cocurt  and  out  against  the  miner's  interest  that  his 

q!  it,  and  prevented  him  from  collecting '  goardtan' should  file  such  a  statementos* 

rent.  Finally*  he,  in  Auguf^  1^68,  wrote  his  behalf.    The  guardian  who  filed  such 

to  him  and  bid  him  bring  a  sntt  to  estab-  astatement  in  fact  committed  a  breach 

lishhis  right,    if  he  had  any.     t7ndsr  of  doty   towards  her  ward.    If  she  did 

each  cir(mmatances»  it  scarcely  life  in  not  choose   to  }oiii  activcfy  with   the- 

the  mouth  of  the  Collector  to  ask  us  to  plaintiff^  she  was  at  the  least  bound  to 

dismiss  the  suit  nd  prsmature,  and  unne-  have  iBft  the*  case  in  the  hands  of  the; 
cessary^  aoMcl  infoiknal.  « 

The  decree  of  the  lower  Court  must,        {IJ  4  Sel.  Eep.,  67, 
no  doubt,  be  amended  sefar  as  it  declares        (2)  Id.,  62^ 
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of  the  exdjoaion  o£  femalea  i  as    a  rosutt  o£  the  rigbti    So  in  thd        ^^^^ 
tai^  of  the  PoUiatri  tenure  o£  Sonthern  India,  the  Privy  Council    mLahabami 
held  that  a  Polliam  is  an  ancestral  estate  of  the  nature  of  a  raj ;    ^^^^^ 
and  although  it  may  belong  to  i^n  undivided  Camily,  yet  it  ia  noit  »» 

subjpqt  to  partition.  It  can.  be  held  by  only  one  member  of  the  NASAYAtr 
family,  who  is  styled  the  PoUigar.  The  other  members  of  the  ^^^' 
family  are  entitled  to  maintenance.  The  succession  is  to  the 
male  oonsia  of  the  PolUgar  last  seised  in  preferenoeto  his  widow 
-•^Nturagunty  Lntchmeedavamah  v.  Vengama  Naidoo  (\),  The 
defendant  must  prove  tfaat^  by  famxlycnstom^a  female  can  succeed 
to  the  raj.  How  indivisibility  is  a  consequence  of  primogeniture  > 
"but  if  the  mother  succeeds^  the  daughter  must  succeed,  and  if  there 
tire  several  daughters  either  all  will  take  as  co-parceners«  in  whiob 
case  the  indivisibility  is  lost,  or  the  custom  must  be  that  the 
eldestaloae shall  take;  but  no  such  custom  has  been  proved* 
The  succession  of  females  is  exceptional^ .  and  depends  upon 
partiotilar  texts — Kalidas  Das  v.  Krishan  Chandra  Das  (2)  and 
Nohin  Chunder  Ohuckerbuity  v.  Issur  Chtmder  Chuckerhutty  (3}» 
Where  a  Woman  succeeds,  she  does  not  take  as  heir  :  the  heir  is 
traced  from  the  husband  when  a  widow  succeeds,  and  from  the 
son  wben  the  mother  succeeds.  In  like  manner,  when  a  widow 
or  mother  takes,  oa  partition,  the  next  heir  is  traced  from  the 
male  ufter  whom  sbe  took.  The  Mitakshara.  Chapter  II,  s.  1> 
cl.  23,  says  : — '^  ,  The  text  of  Harada  which  declares  the 
dependence  of  women»  ^a  woman  lias  no  right  to  independence,^ 
IS  not   incompatible    with    their    acceptance  o  property  ;  even 

Court,  andwas  not  justified  in  adopt*-  Jackson,  J.— I  concur  in  this  indu- 
ing a  line  manifestly  opposed  to  the  nfient*  I  think  it  clear  that  the  status 
interests  Which  she  was  placed  upon  of  the  family  Had  none  of  the  charac- 
tiieraeord  to  defend.  That  the  guard-  teristbsofa  raj  i  and  that  the  head 
ian  of  Bndraj  happens  also  to  be  the  of  it  became  a  raja  in  fact  and  troth 
mother  of  Shioraj  does  not  justify  her,  for  the  firsb  time  when  the  title  was 
Or  affect  the  cfnestion  other  duties  as  conferred  by  Lord  Canning ;  and  1 
guardian  of  the  younger  son.  Tn  a  suit  think  the  proof  of  the  allegd  ktddchdr 
in  which  it  is  not  neoessary  for  a  min-    quite  faile^. 

or  defendant  to  take  an  active  part,  I  concur  also  in  the  observation  made 
n  0  guardian  is  ever  ]  ustiBed  in  taking  as  to  the  proceedings  o!  the  guardian 
any  step  prcjudiciaJ  tohis  ward.  If  ho    to  the  minor  brother  of  the  present 

can  do  nothing  positively  for  the     Raja. 

ni  inor's  benefit,  he  ought  simply  to     fl)  9  Moo,  1.  A.,  66. 

kavQ  the  matter  to  the  Court.  r 2)  2  B.  L.  U.,  B^  S- 103 ;  sec.  p.  11 1 

(3)  9  W.  &.,  OOft  ;  Bijo.  p.  608. 
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^^^^     _  aidmittlng  their  thraldom.'^    Menu,    Chipter  V,  ^.  147  to  151, 
MAHAKAifi  mentions   her    depeudanoe   on    mtAeb  in  tarions  otderb.     Tbe 

Ko^™    woman  remaina    in  a    itate    of  thraldom  to  the  next  male  heir, 

V'         which  is  incoolpatible  with  the  position  of  a  rnTer.     Markby,  J,, 

KiBAYAN    was  in  error  in  saying  thatftamjtwan^  the  isemindar  of  Bajahahye; 

MNo       ^^  succeeded  by  his    widow    Bant    Bhowani.    Bamjiwah  was 
anoceeded  by  his   grandson    Bamknnt,  whom  he  had  adopted  ; 
Bani  Bhowani  was  the  widow  ci  Rtfrnkantj  and  not  of  Batnjiwabi 
and  on  Bamknnt's  death.    Rant   Bhowani  did  not  sncceed ;  she 
entered  into  possession  of   the    estate^  npOn  the  death  of  her  son 
Bamkishen,  as  guardian  of  his  son ;   see  3  Harrington'a  Analysis'i 
811 ;  Ranee  Kishtomonee   DebM   r.    Rishee   Soandee  Dehea  (l), 
and  the  ^me  case  under  the  name  of  Uaharanee  Kishen  Manee 
l)eMa  V.  KcLshi    8<xmdwree  thhia   (2).     Mr.    Money    said   thai 
Bamfj^hnr  is  only  a  semindari,  bat    that   will  not  affect  the  im- 
partibility.    None  of  the  cases    make    any  difference  between  a 
aovereign  i^aj  and  a  dependent    raj,    and  the  succession  in  largs 
aetnindaris  or  in  estates  like  Pon«dm9  may  be  governed  by  the  same 
rules  as  regfulate  the  succession  to  a  raj*«2  Golebrooke's  Digesfcj 
p.  119  ;  1  Strange,  Ch.'d)    p.    198 ;  Yyavashta  Darpana,  p.  12, 
BabooBeetPerlabSahee  V.  Maharaja  Bajender  Pertah  Sahee  (8;) 
Then  it  is  said  that  no  sanad   was   given  to  Tej  Sing  when  fcha 
ancient  estate  of  Ramghur  was  granted  to  him ;   but  in  tke 
case  last  cited  the  Privy  Council  held  that>  in  the  case  of  a  grant 
of  an  ancient  estate  by  the  vie  major  of  the  ruling   power^  the 
grant  carries  with  it  the  incidents  of  the  old  family  tenure>  unless 
there  is  evidence  of  a  contrary  intention   on  the  part  dtme 
grantors  j  see  also  Kkajah  Aeeanoollah  v.  ObAotf  Ohundef  Boy  (4). 
The  successive  pottas  to  Tej  Sing  and  his  descehdants  describe 
them  as  '^  rajas/'    Bat  apart  from  any  rights  arising  from  thd 
impartibility  of  the  estate^  I  contend  that  this>  being  an  andent 
raj)  is  not  inheritable  by    females*     tn  the  Shivagunga  case-' 
Katama  Naichier  v.  The   Raja  of  Shit)agunga   (5)  their  Iiord^ 
shipa  say  the  appellant  may  recover  the  aemindari>  bat  with* 


{!)  S.  0.  D.  tor  185?.  p.  1126.  (3)  U  Moo.  1.  A.,  1* 

(2)  W.  R.,  t,  B.  ».,  ^-om  July  1862  to       (4)  13  Moo  I.  A..  31?. 
July  1364,  p.!l07.    .  .  (5)  9  AIoo.  I.  A.,  5  9,  at  p.  617 
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onl  prejudice  to  the  rights  cf  the  appellant  and  her  sisters  inter  ^872  . 
«6.  This  may  eeom  to  militate  against  my  view^  bat  it  is  ex-  MiHAKANi 
plained  in  the  csAeotJbwata  Buhsh  j.  Dharum  Singh  (I),  ^'k^^^™ 
where  their  Lordships  state  that  it  was  admitted  that  this  would  v, 
not  have  been  the  course  6i  descent  according  to  the  Mitakshara  '^iJ^^'*^^ 
if  the  property  had  been  ancestral;  and  proceed  to  say  that  the  ^'i^^* 
rekson  why  they  preferred  the  title  of  the  daughter  to  that  of  the 
nepheivir  of  the  last  possessor  was  that  the  Shivagunga  raj  was 
the  separate  acquisition  of  the  deceased,  and^  therefore^  passed 
according  to  the  canon  which  regulates  the  descent  of  separate 
property  and  not  according  to  that  which  determines  the  succes** 
flion  to  the  joint  or  ancestral  property  of  an  undivided  family. 
Tfae'snme  reason  for  the  decision  in  the  Shivagunga  case  is  given 
in  Bajn  Suraneni  Venkata  Oopala  Narasimha  Row  Bdhadoor  v. 
Bc^a  Suraneni  Ldkahma  Venkama  Row  (2).  Mr.  Ghose  men** 
tibned.two  cases,  in  which  a  female  sncceeded,  but  in  the  firsts 
Tikait  Durga  Prasad  Sing  v.  Mtiasamat  Dwrga  Kunwari  (8% 
the  Judges  declined  to  go  into  the  question  whether^  upon 
the  evidence  as  it  stood^  there  was  any  proof  of  the  existence 
of  the  alleged  custom  ;  and  in  the  second  case,  Banee  Seen* 
gun  Koonwari  v.  Nundlal  Singh  (4),  one  of  two  brothers  died 
leaving  a  widow;  the  other  brother  claimed  under  a  deed  of 
reiinnoiation  :  the  deed  was  disbelived^  and  no  family  custom 
was  proved.  The  third  ground  is^  that  this  property,  and  the 
persons  claiming  it,  are  subject  to  the  Mitakshara  law,  and  that 
the  defendant^  therefore,  cannot  inherit.  In  Bhya  Ba/m  Sing  v. 
Agar  Sing  (S),  the  Privy  Council  deals  with  the  question  of 
the  preference  of  males  under  the  Mitakshara  law  :  the  principle 
there  followed  is  the  same  as  in  ThaJcur  Jibnath  Sing  v.  The 
Court  of  Wards  {6) •  A  family  continues  joint  until  it  has 
expressed  a  wish  to  be  separted.  The  law  of  succession  fol- 
lows the  nature  of  the  property  and  of  the  interest  in  li-^Katama 
Natchierj.  TheBajaof  Shivagunga  {7)^  In  Tej  Sing's  time 
the  Bamghur  estate  was  indivisible^  and  it  has  not  since  then  been 

rl)  10  Moo.  LA.,  611,  at  p.  534.  (5)  5  B.  L.  *R.,  293. 

&)  13  Moo,  I.  A.,  U3,  at  p.  UO.  (6)  Id..  442. 

(3)  AfUe,  p,  306.  (7)  9  Moo.  I.  A«  539 ;  see  p.  .010. 

(4)  S.  D.  D.,  1857,  p.  156. 
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Wi       made  diYiBibl^,    Q^  the  aaath  ofiT^j   SiagaUhuiwm  Im^m 

interest  b/  th^  ]&Citi^ba,rQil^ii^  <^  d^9Qei^(>  b][tlf  bj.  cl^#Olll   ti^i 

M^KkBiiri  ^\4««t   alone  took  \h^  raj.     "[^^be  pl^>iQ||Ur8    M:i!bn9Hfp^^   m%  qsf^jf 

Bfijtfaat  l^e^ji^^Ter   b^ard  of  a   woman  anoceodjip^  biit.  tbiq^ 

Vr      positivejj  statQ   tb^t,  (hci  caatom  in  for  the,  ^Id^esjt  boh  to  B^ffwn4i 

^Nmwi^  [Copc^,  9- J- — Xh^^^^  P<>^°*^  i»  yopr  ept^Wpe  appoanlipbif 
81N0.  tba^^  {rogqi  X^j  ^jp^'fii  tima  to  ^bo  pr^mt  d%7,  tii^i^  has  b^m  iu» 
<;(^e  m  wbicb  a  won^an  was  eQti£led  to  nepeed^  bpt  waapasfyt 
^ver.  The  e?idFnce  of  tradition  in  the  Csmibf  iaveiy  yagoa  5 
tha  v^tne^s^  were  not  propierly  ezammod  }  Tba  natojeal  iufscv 
^noe  &om  the  Is^  that  no  woman  e^er  baa  sat  npon  tha  gaddi  ia, 
tl^at  no  ^omioij  con^d  dot  so.  It  ia  not  necessary  to  enqaire  at  thai 
pp^n^t  dSjY  whatf  the  dnties  o{  a  aemindar  fonaerly  wera  ;  wbera 
'%  grai»t|  with  ero<]^ameAfai  is  made  to  a  peraoa  foe  aanrioea^  to^  be 
'^epforni^d^  -th^^  fj^Tiif  ^o^  j\ot  o^^  to  ^ist  when  thoa^e  sanfice^ 

^re  no  loj^ei?  n^^^SMirr-F^bet  v.  Itir  Mahofnei  TtM  (1).  Thia 
*cfkse  oE  lUji^,  ^Hstqaree  K^oonntf^e  v.  Monpkt^r  Dea  (2)^ 
therefor^  fTtfVBs^  nptbing.  It  ia  npt  the  peculiar  nature  of  tba 
^batw^i  tQimre*  bat  ih^  castom  of  primogenrture  in.  the  Ma^ 
•^batdi3trict[  which  precludes  feip^les  from;  i^^herilcing  aacb  tenorea 
^Tk  Balagbatcf  see,  tJie  decisiena  of  1845  and  1862  mantioiied  ii| 
Colonial  D^Uq^'s  Sf^port. 

The  plaintiff  i^ned  i^h^  Ooprt  o£  Wards,  who  wte,  in  poaflassiosn 
'Pifs.  llfaharam^s  <9aim  is  soiipyewbsEt  ^  the  aatore  of  an  in%er-^ 
;p)i^er^pitiHihe  ^mtis,  therefore,  is  ncltmore  on  the  plaintiff*  tbati 
*Qn  tlMS  ID^firam.  [Cotrca,  &  Ji-^The  plaintiff  saes  toeatab-* 
<liab  his  ri|ffat  to  the  iraj ;  he  must  prove  bis  case*]  I  sabmlt  tbiii 
ttbe  ^^idenq^  girw.  bjf  him  baa  snfficiantljr  proved  hia  case. 

If  the  prejii^inary.  ola^leclwn  taken  fay  Mr«  Money  he  good^  hia 

-appeal  pinst  bq  dipniissed*     Rao^  Narayan wasaliveab the^ tinM^ol 
fthe  deor^  and  ^dsoo^vtbe  appeal  from  ^hich  thi^  appeal 


Mr.  Mtmeyf  in  reply  .*--£amghur  was  an  ancient  semindarij^an^d 
as  such  it  was  impartible ;  it  was  not  an  ancient  raj.  It  does  not 
•follow  from  tbejmpar,tibility  thatie^aa^^  are  e^clude^i  anymore 
than  the  exclusion  otlepules  is  a  necess^uy   consequence  of  the 

(1)  i  B.  L.  K.,  5t9.  (3)  W.  B.,  from  J^y,  to  July  M64,  p,  S9. 
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iihpartibiKtjr   of  a  borbugh-Bnglidh   tetiarfe.     Nor  dooa  tBe  ru  le       ^7^ 
of  pdiik>gdiiittit%  nebedsarily  ezclftde  f enia;les,— -tlie  word  simply     ii4H4^i 
mbkni  seniority  of  tirth.    1?h^  ptesent  case  is  on  all  fours  with       ^^osb" 
the  ShiVagunga   case — Katama  Natchiet  v.  The  taja  of  Skiva--  ^  ^' k 
fUfiga  (I).    The  estate  of  Tej  Sibg  was  a  new   self-acqufred     Kabayak 
cfdkte.  The  pufotiMer  of  ^n  estate  doed^  not  take  it  sn(>ject  to  the-       ^"*^' 
Q^gefs  preV^ilfii^  in  the  family  of  its   former  proprietor^-CbpoJ 
JktiB^  Sindh  v.  Noroium  Singh   (2>.     [CotJCH,    C.J.— To  make 
this  Kke  the  Shivagdnga    case^   the  estate    shonld  have  been 
wtqttttei  l^  Ramtiath.]  ti»  makes  no  diSerence  whether  ihe  has- 
Kand  or  the  ancestors  of  the  husband  accjuired  it.    Th&  moiiher's 
propin(|uity  to  the  son  is  greater  than  the  fatheVs^  she  therefore^ 
tttie^  the  property.    The  plaintift  lived  separate  and  apart  from' 
ttie  defendant's  husband,  and  on  this  ground  his  chuuh  m^ost  fail 
-^Radlnshdr  Rai  v.  Widovx  of  SantoodtM  (8). 

The  judgment  of  the  Court  wa» delivered  by 

lOo^Ctt*  C.J.  (His  Lordship,  after  briefiy  statittg  the  facti^ 
eotLtiiiudd)  :^-The  q^uestionhat  Once  arises  what  was  the  nature  o£ 
the  estate  granted  to  Tej  Bing,  whether  it  ivas  a  fresh  grant  ofstlia 
tiimlj  raj  with  its  customary  rute  of  descent^  or  a  gn,nb  of  the 
lands  formerly  included  in  thai  raj.  to  be  held^as^an  ordinary  kemin- 
d&ri.  To  tkid  the  judgmeat  in  the  iPrivy  Couxicil  \a>  Baboo  Seer 
Jl^wiab  Sahee  v.  Makaraja,  Rajender  PertahSuhed  (4)  is  closely  ap« 
I^ioable..  There,  at  page  34  of  the  report,. it  is  said  :-^'^  There  was 
nbt  iii  this,  as  itt  ihei  Shivikgunga  cBie  (5) ,  iEinewsanad.  We 
h^ve  ho  evidence  of  the  intention  of  the  grantor's  except  that 
which  is  td  be  collected  from  the  proceedings  and  correspond- 
ehee  already  referred  to ;  nor  have  we  any  record  of  the 
proceedings  bei^re  the  Gbvoner-Oeneral,  or  any  means  o£ 
knowing  the  precise  grounds  on  which  Lord  Comwallis'a 
Chovermnent  rejected  the  recommendation,  of.  the  Board  of 
Keveniie,  and  determined  to  confer  the  property  on  Chutter*- 
dharee  Saheev    Again>  it  cannnt  he    denied^  that  in  ijiese  pco-^ 

(V  0  itoo.  1  A..  '539.  (4)  12  Moo.  I.  A.,  1. 

(2)  1  Set  Hep.,  72,  (ft)  9  koo.  I,  A./ 1,39. 

43)  Id,  13. 
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^^^       ceedings  the  term  '  raj'   is  never  vmed,  or  that  ia  soxoe  of  theai 
"mIhasani    the  subject  of  the  grant  is  spoken  of  as  '  the  land  in  Honsa- 
^KoM^™    pore  which  belonged   to    raj   Jutteh    Sahee.'     On    the  othar 
V.  hand^    there  is    no  expressed   intention   to  alter  the  natnre  of 

l^ABA^v''   ^V^  tenare.     The  estate,    whilst    it  was  in  the  hands  of  tha 
SiNo.        company,  had    never    been    broken    up.      The  policy   of    the 
decennial  settlement    was    to  form  a  body  of  landholders^   bj 
ascertaining    in    whom     the     zemindari    interest    in   the    soil 
actually    was«    and    making  with    those   persons  a  permanent 
settlement  of  the   Government    revenue,  so    as  to  give    them 
greater  fixity  of    tenure.*    Lord  Coruwallis's  Government    de- 
termined to  set  up  Chutterdharee  Sahee  as  the  zemindar  with 
whom    the    settlement    in   respect  of    this  property  should  bo 
made.    But  the    estate    of    a    zemindar   was    not    merely  the 
right   to  the  possession  or  enjoyment    of    certain    lands.     It 
involved   rights    against,    and     corresponding   obligations    to 
dependant  talukdars,    or    other    under-tenants,  royts  of  vari« 
ous    classes,     and     others ;    and     the    decennial     settlement. 
as  a  reference  to  the  rules   re-enacted    by    Regulation   VIII 
of  1793    will   show,    proceeded    upon   an  inquiry    into    icU  or 
many  of  these  particulars.     In  the  absence  of  all   evidence  to 
the  contrary,  it  must    be    presumed   that    the  settlement  was 
made  precisely  as    it   would   have  been  made  had  the  estate 
continued   in   the  line   of   Baja  Futteh  Sahee  ;  and,  therefore, 
that   the   subject     conferred    on     Chutterdharee    Sahee    waa 
the    old    zemindari    with    all  its  incidents,    excepting  at  most 
its  descendible  quality.     It  seems  to  follow,  that  the  intentioa 
to  alter  that  quality,  if  it  existed,   wou^d  have  been  expressed. 
Again  the   selection  of  a  member  of  the  old  family,  the  next 
in  succession   to    the    excluded    line,    though  it  cannot  make 
ancestral  that    which    was    self-acquired,  is  a  very  strong  cir- 
cumstance   in   favor   of   the  hypothesis  that   the   intention  of 
Government   was    to    restore    the  zemindari  as  it  had  existed 
before    the    confiscation   or   attachment,    making  no    farther 
change  than  was    involved   in   the   forfeiture  of  the  rights  of 
Baja  Futteh  Sahee  and  his  descendants,   and  in  the  substitn- 
tion,  by  an   act    of  power,  of  the  person  next  in  the  order  of 
succession,  and    consequently  that  the    transaction  was  not  so 


Baboo  Ham 
Naratan 


VOL.  IXJ  mGH  COUET.  321 

nUiboh   the  creation    of  f^  new  tenure^  as   the  change  of    the        W^ 
tenaat  by  the  ewrcies  ol  9k  vis   major. ^*    The  present  case  is    Mahaka^i 
sfenmgsr  in  favor  of  this  viev  of  the   g^rant,  as  the  ten  years'    Hira.s atk 
aaMement  was  made  by  the  Grorernment  with  the  eldest  son 
of  Paresaalli  Sing,  there  being  other  sons  living,    which  would 
not  have  been    ri^ht  if  it  had  been  an    ordinary    aemindact       ^P^^ 
ibe  property  of  the  undivided  family.    Bnt  this  not  all.     [Hia 
Lordship  here    stated  the  effect  of    the  decision    in  K^onwur 
BodhSing  v.  Secnaih  Singh  (1)  as  given  abovi»,  and  proceeded.] 
We  have  no  evidenoe  in  the  ease  of  the  custom  or    usage  of 
the  family   before  the  grant  to  Tej  Sing ;  bnt  the  want   of  it 
is  empplied    by  this  deouion,  which   declared  the.  estate  to  be 
imparliblej  the  decision   being    pronounced"^  in  a  suit  between 

persons  who  are  in  privity  with  the.  plaintiff  and  defendant  in 
this  siiit. 

Having  arrived  at  the  fact  that  this  is  an  impartible  estate,  we 
have  to  consider  whether  the  defendant,  a  female,  can  succeed  to 
ii  to  the  exclusion  of  the  plaintifE,  who  is  the  nearest  male  heir. 
Where  a  family  is  governed,  as  this  family  was  by  the  law  of 
flb»  Mitakshara^  by  which,  in  an  undivided  family,  females  do 
not -inherit  as  long  as  there  are  any  male  members  of  the  family, 
it  16  improbable  that  a  custom  that  females  should  inherit  to  the 
exclusion  of  males'  would  grow  up  T^ith,  and  form  part  of,  a 
dbstom  that  the  eldest  male  member  of  the  family  should  inherit. 
The  object  of  the  latter  custom  would  be  fully  attained  without 
the  other,  and  there  is  no  necessary  connection  between  them. 
Before  considering  the  evidence  in  this  case,  it  will  be  conve- 
nient  to  refer  to  the  decisions  which  are  applicable  to  it. 

In  Ths  Widows  qf.  Raja  Zorawwr.  Singh  v.  Koontvur  Pertee 
Singh  (2),  tho  widows  of.  Zorawur  Singh  sned  his  brother  to 
recover  possession  o^  an  estate  in  the  Jungle  Mefaals,  alleging 
tiiat  by  the  custom,  of  the  family,  of  the  Pergunna  Jarria^  and  of 
the  other  yingle  estates,  the  eldest  son  of  the  late  inonmbenttook 
the  whole  eetat0>  the  other  sons  receiving  fai^ds  for  their  suf^rt ; 
and  that,  in  the  event  of  the  zemindar  leaving  no  son,  bis  widow 
took  the  estate  to  the  exclusion  of  his  brothers.    A  deed  of  gift 

(1)  2  Bel.  Sep.,  92,  (2)  4  Sel.  Hep.,  57. 
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_   ^^} by  Zorawar  Kngli  to  the  {)fl*iiitiff9»  iriio  were  his  ieee^  aad 

MAitAttA^  Uiu^  wivtiti  wwalto  set  ttp.  The  Ph>viMnJ  Obart of  GMooMft^ 
^  K''<^ft™  m  whicb  the  smt  wm  broaght^  pot  a  (|ae«tion  to  tke  pandKi  dl 
0.  this  Court,  with  dirbctidnft  to  ^Ve  an  MBwer  MOofdiiig'  lo  tt^ 
sl'^^*  ehtttSftk  as  dorrentr  in  tile  Weetem  Fto<riiKM  I  emd  the  aoe^eir 
B)»i.  was  that  the  gif  t^  if  made^  was  nofc  Talid,  and  the  riglit  o£  hilierit- 
aooel  in  the  estate  resttol  on  the  deaftb  of  tiie  donor  in  his  two 
hrotherSi  The  Prorinoial  Conrt  of  QiloQiba  having  disniMsed 
the  daim  ef  the  plaintiEERi  tbejr  appMM  to  thfe  SnMer  Ifeifaiin jr 
Adawliit.  One  df  the  Judges  there,  npon  oonstdering  the* 
Whole  daae^  held  that  tiie  decision  of  the  Phivioeial  Oenrt  sImiIiI 
be  H»vetrs^  ;  bat  the  obher  two  held  it  to*  he  proVed  thai  th^ 
estate  htul  always  gone  to  the  chief  male  heir^  and  obnfimeii 
the  decision  of  the  Proyincisl  C  nrt.  In  An  case,  the  mMm- 
was  ancestral,  and  the  family  nndividied,  and  the  impartilliMl^ofl 
tl»e  estate  oiily  interferes  with  the  ottKnUry  law  so^far  as  to 
make  it  pass  to  the  chief  of  the  male  beirSi.  In  JiWogufify 
Imieh^i/iHdavamah  v.  Vengami  Naidoa  {I),  the  eetato  whieh 
Was  the  subject  oi  the  saiib^  was  a  FolUam,  a  te«are  ki^wii  te 
Madras.  It  wsiS  en  oneeslfal  estate  of  the  nature  of  a  raj  not 
^nbjeot  to  partition^  and  eoold  be*  held  bgr  only  one  memlter  of  thsr 
fi^taily  who  was  styled  the  PolUgar  ;wtdit  was  held  thal^  being  an: 
ancestral  estate,  the  suocessicm  vested  ini  the  nearest  uwitTided 
male  cousin  of  the  Poitigar  last  seised)  who  died  witfaoofc  issna 
male,  in  i>reference  to  Iiis  widow*  It  appears  ia  the  indgnent^ 
page  86  of  the  report,  that  this  was  the  opinion  of  the-pandita 
who  were  cansalted  hf  the  Sudder  Court ;  and  that  it  was  adopt- 
ee! by  the  Court,,  aiid  do  objection  was  usged  to  it  on  tke  appeal^ 
the  ground  taken  being  that  it  was  not  an  ancestral  estate,,  nor 
i9ere  thd  piM^^  In  thd  tott  meinbefs  <^  $A  undli^idled  Hitidu 
family.  The  answer  of  the  pafidJis,  psgd  74>  tillUi^  thai  th^ 
gi^iind  6f  thi^iif  c.pinioti  Was  tibat  aU  thd  ib^mb^  df  an  Undivid- 
ed ^il^  Urb  i  jbliit  hght  in  tbdii^  hticek^al  jiropeVty,  ^hx^u^^ 

mf  Qh^  of  theiti,  being  efip&ye,  cbcittnu^  ia  iby^^dh^ 

%heHM,    The  cli*  df  TU  OdlUttot  of  Uddimt  V.  te^mdnuh. 
V^mi  (V)  t»  cleWly  diiiti^isbabld  f ^dnt  iKit,.  and  was 

(1)  a  Moo.  I.  A.,  6&  (2)  9  Moo.  1.  A.,  A^^ 


'yoLutz.3  q^iciH.  qousT.  as» 


• 


• 


i^pof  ito  awn  vl^fxJ^  fi»cti,    VBS^hh  ^^x  ref^wfjl  to  So^m^ ^^g 

womw  raGpeedini^  to.&raji  and  nepr  t^e  ^nd  of  his  jud^en^  Km*"^ 
^A,  thft  betw^e^  impartibiilitjriuid  the  exoloaian of  femailes^  n^ 
^here  is  np,  oojnaepcion  whatever.  Thai  need  no^  be  dispated*  kabatak^ 
I|  is  |ipt  vpon  the  impartibilitj  of  the  estate^  but  npoii  the  8i^e«' 
fatM^iltr  l;(ei^  niidiyidad,  ap.d  the  Uw  qf  0aoce8^ioQ  to  ancesiiral 
nndirid^  pri>p^Hy,  that  the,  excVision  of  females  rest^  Th^i^ 
appears  clearly  i^  the  Shivagunga^  (1)  and  subsequent  c^se^. 
*the  sen^indari  pf  Shivagan)^  wa9  created  in  1730  by  the 
Nabab  of  1i,ho  Carnatic  ;  and  by  a  proclamation  of  Lord  (Xve, 
dated  the  6tk  of  July  1801 1  the  Govemipent  transferred  the 
zemindari,  which  it  appeared  was  treated  aa  an  escheat  for  wanlf 
of  lineal  h^irs>  to  Gk)wery  Yallabha  Taver,  who  was  collaterally 
descended  from  the  progenitors  of  the  first  zemindir.  By  a 
siapad^  dated  the  22nd  of  April  1803,  the  samind^ri  was  con- 
fimied  to  him  in  perpetuity,  with  power  to  transfer  it  ty  sale  or 
gift,  on  payment  to  the  GoTemment  of  a  permanent  annual 
jnmma.  By  th^  decree  appealed  from  the  son  of  Oya  T&yer. 
the  eldec  brother  of  G-oweiy  Vallabha  Taver  wa3  held  enl^ttled 
to  the  zemin^ri  in,  preference  tp  his  surriyiug  widow,  on  th^ 
gpround  that  they  were  undivided  brothers.  In  the  Judgment  of 
the  Judicial  Oommittee,  page  605  of  th^  report,  it  is  said  that  the 
substantial  contest  was  whether  the  semindari  ought  to  have 
descended  in  the  male  and  collateral  line,  and  the,  determination 
of  that  issue  depended  on  the  answers  to  be  given  to  one  or  more  of 
the  questjioiis  i^Fitat,  i^ere  the  brcihers  uudivided,  in  ei^tot^, 
pr  had  a  partition  ta^en  place  between  them  f  Second^  if 
they  w^re  undivided,  was  t^e  zemindari  the  self^acq^uired  anc^ 
sepfirate.  property  of  the  yonngQir  t  And  if  so,  ihydf  wl^afj 
is  the  course  of  siicce^jon*  according  to  the  Hindu,  lavf  of  tb^ 
South  of  India,  of  such  an  acquisition,  where  the  family  is  iu 
other  respes^ts  a^n  undivided  family  f  From  these  questipns,  it  is, 
dear  that  t-he  Shivcigunga  case^^l),  was  different  from  the  present  '^ 
and  the  decision  in  it  is  not  applicable.  But  the  law  applicable 
to  it  is  slated  in  the  judgment  at  page  589  of  the  report,  where  it 

(1)0  MoQ.  I.  A.,  5S9« 
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1872  is  said  tbat  **  if  the  aBemindflir^  at  the  time  of  his  deaths  and  his 
Hahaba!«i    nephews  were  memhers  of   an' undivided  Hindu  family^  and  the 

1^0^       zemindar],  though  impartible^  was  part  of  the  common  family  pro- 

_     ^-  perty.  one  of  the  nephews  was  entitled  to  succeed  to  it  on  the  death 

Naraya!!    of  his  uncle."  We  hare  thoug'ht    it  right  to    refer  to  this  case  at 

^^^^'  some  length  on  account  of  the  reference  to  it  in  Markby^  J.'s 
judgment.  Another  authority  for  the  exclusion  of  females, 
where  the  property  is  ancestral  and  the  family  undirided^  is  in 
the  judgment  of  the  Privy  Council  in  Jowala  Buksh  v.  Dharum 
Singh  (1),  where  it  is  said  that  Lai  Sing^  a  nephew^  whose  legi- 
timacy was  disputed,  if  the  legitimate  male  heir  of  the  great 
ancestor,  would  have  taken  the  raj  on  the  death  of  his  uncle  to 
the  exclusion  of  the  widow^  the  property  beingassumed  to  be  ancea- 
tral  and  the  family  undivided  ;  that  in  the  case  of  hatama  Nat- 
chier  v.  The  Rajah  of  Shivagnnga  {2),  it  was  admited  that  this 
would  have  been  the  course  of  descent  according  to  the  Mitak- 
shara  if  the  property  had  been  ancestral;  and  that  the  reason  of  that 
decision  was  that  the  Shivagunga  raj  was  the  separate  acquisition 
of  the  deceased.  And  in  the  judgment  of  the  Privy  Council  ia 
a  latter  case^  Rajah  Suraneni  Venkata  Qopala  Naraaimah  Bow 
Bahadoor  v.  Rajah  Surhneni  Lakahma  Venkama  Bow  (3]^  it  is 
again  said  that/;in  the  Shivagunga  case  (2),  the  impartible  semin- 
dari  was  shown  conclusively  to  have  been  the  separate  acqnsition 
of  the  person  whose  succession  was  the  subject  of  disppte,  and  the 
ruling  of  the  Court  was,  that  in  that  case  the  zemindari  a^ioald 
follow  the  course  of  succession  as  to  separate  pi^operty^  although 
the  family  was  undivided,  but  that  if  that  zemindari  had  been 
shown  to  have  been  an  ancestral  zemindari,  the  judgment  of 
the  Board  would,  no  doubt,  have  been  the  other  way.  There  is, 
however  a  judgment  of  the  Privy  Council,  which  is  referred  to 
by  Uarkby,J.,  as  the  Tippera  case,'  in  which  a  difFerent  view  ia 
taken,  and  which  we  are  unable  to  reconcile  with  the  previous  deci- 
sions. In  Neslkrisio  Deb  Bur  mono  v.  Beer  Ohunder  Thakoer  (4), 
their  Lordships  say  at  page  540  of  the  report : — '  Still  when  a  raj 
is    enjoyed  and    inherited  by  one    sole   member   of  a  family,  it 

(1)  10  Moo.  I.  A.,  511,  at  p.  533.        (3)  IS  Moo.  I.  A.  113,  at  p.  140. 

(2)  9  Id.,  539.  (4)  12  Id..  523;;  S.  0.,  3  B.  L.  E.,  P.  C, 

3  ;  see  p.  13, 
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would  be  to  introdaoe  into  the  law  by  jadioial  oonstraction  a       ^^^'^ 

fiotioD^   ixiTolTing  also  a  oontradictioQ»   to   oall  this  separate  if  AniEiNt 

oiHieiBhip,  thoagh  ooming  by  iaheritesoe.  «t  oaoe  sole  .nd  B'r.;r 
joint  ownership^  and  so  to  constitute  a  joint  ownership  without         ^^ 

the  common  incidents  of  oo*parcenership.  The  truth  is^  the  Ha«ata!« 
title  to  the  throne  and  the  royai  lands  is,  as  in  this  case,  one  ^^' 
and  the  same  title ;  survivorship  cannot  obtain  in  such  a  pos- 
session from  its  very  nature,  and  there  can  be  no  community  of 
interest;  for  claims  to  an  estate  in  lands  and  to  rights  in 
others  over  it,  as  to  maintenance  for  instance,  are  distinct  and 
incoBsislent  claims.  As  there  can  be  no  such  survivorship, 
title  by  survivorship,  were  it  varies  from  the  ordinary  title 
by  heirship,  cannot,  in  the  absence  of  custom,  furnish  the  rule 
to  ascertain  the  heir  to  a  property  which  is  solely  owned  and 
enjoyed,  and  which  passes  by  inheritance  to  a  sole  heir." 
But  in  a  later  case,  we  find  their  Lordships  adhering  to  the 
law  laid  down  in  the  earlier  cases.  In  the  judgment  in  Stree 
Raja  Tanumula  Venkayamah  v.  Stree  Bajah  Yanutnula 
Boochia  Vankoniora  (1),  after  stating  that  the  question  upon 
which  the  parties  in  the  suit  joined  issue  and  went  to  trial  was, 

whether  the  family  of  which  the  plaintiff  and  the  appellant's 
httsband  were  members  was  an  undivided  or  a  divided  Hindu 
family,  and  that  the  Courts  below  had  properly  decided  that 
issue  in  favor  of  the  plaintiff, — they  say  :  ''  Accordingly,  the 
strength  of  the  argument  of  the  learned  counsel  for  the 
appellant  has  been  directed  to  show  that  this  case  should  be 
fifoverned  by  that  in  the  ninth  volume  of  Moore's-  Indian  Appeals, 
which  is  generally  known  as  the  Shivagunga  case  (2J,  They 
have  gone  so  far  as  to  argue  that  the  estate  in  question  in  this 
case  being  impartible,  must,  from  its  very  nature,  be  taken  to 
be  separate  estatCi  and  consequently  that,  according  to  the 
dedsion  in  tiie  Shivagunga  case  (2),  the  succession  to  it  is  deter-> 
minable  by  the  law  which  regulates  the  succession  to  a 
separate  estate  whether  the  family  be  divided  or  undivided. 
The  authority  invoked,  however,  affords  no  ground  for  th^s 
argument.    The  decision  in  the  Shivagunga  case  (2)  will  be  found 

(1)  13  Moo.  1.  A.,  333.  (2)  9  Moo.  1.  A.,  639. 

44 


326  BENGAL  LAW  BSPOUTS.  [VOL.  IX. 

1^72       to  proceed  solely  m^  ezprewly  on  the  finding  .of  the  Coorft 
MittiAAMii  ^^^^   ^^  Bammdari  io    quotttion   was   proved   to   be  the  self 
^  Ko«B™    acquired  and  separate  property  of   Gowery   ValUbha   Tai^er." 
V.         And  after  quoting  from  the  judgment^  they  say :    ''  It  M  there- 
Ni^TAjr''  ^^^^  clear  that  the  mere  iinpa;L*tibility  of  the  estate  is  not  saffi- 
SiKo.       cient  to  make  the  anocession  to  it  follow  the  course  of  succes- 
sion of  separate  estate.     And  Aeir  Lordships  apprehend  that, 
■if  they  were  to  hold  that  it  did  so,  they  would  affect  the  titles 
to    maqy  estates   held   and  enjoyed   as  impartible   in   differ* 
ent  parts  of  India.''     And  in  observing  on    the  evidence  as  to 
'the  estate  being  the  separate  property  of  the  appellant's  hua. 
band,  they  say  : — "These  grants,  by  way  of  maintenance,  are,  in 
the  ordinary  course  of  what  is  done  by  a  person  in  the  enjoy, 
^ment  of  a  raj  |or  impartible   estate,   in   favOr   of    the   janiijr 
memtbers  of  the  family,  wbo,  bat  for  the    impartibility  of   the 
^estate,  would  be  co-parcetiers  wHh   him.''     This  judgment   is 
closely  apph'eable  to  the  present  case.  There  is  here  an  ancestral 
impartible  estate  and   an    undivided  family ;  for   there   is    no 
proof  that  the  family  of  Tej  Sing  had  become  divided,  and  no 
issue  was  raised  as  to  that.    If  there  had  been  no  evidence  of 
custom   in   the  case,  we  should  have  held,  upon  the  authority 
of  the  decisions  we  have  referred  to,  that  the  pltHutiiS  is  ealatled 
4o  succeed  to  tbe^estate. 

The  evidence,  oral  and  documentary,  is  f  eilly  stated  in  the  judg- 
ements in  the  Di vision  Court,  and  it  is  not  necessary  to  re-state 
it.     It  shows  that,  on  the  only  occasions  since  the  grant  of  the 
'estate  of  Toj  Sing,  when  a  female  migiit  have    inherited,    she 
'Was  excluded.    It  is  true  that,  in  both  cases,  a  brother  succeeded 
in  preference  to  the  widow  of  the  deceased,  but  this  could  only 
be  justified  by  the  family  being  an  undivided  one]  and  the  an- 
divided  family  was  not  that  of  Sidoath   Sing^  the  father  of  th^ 
brothers,  but  of  Tej  Sing,  of   which  family   the  plaintiff    is  a 
member.     And    thnt    this    succession  was  not  allowed,  as  was 
argued  by  the  appellant's  counsel,  because  a  brother  was  to  suc- 
ceed, is,  we  think  shown  by  the  return  made  by  Shambunath 
Sing  on  the  25th  June  1846,  in  which    he   acknowledged  the 
.plaintiff  as  heir  next  in  succession  to  his  surviving  brother  Bam- 
oath.    The  plaintiff's   claim  is,  thei-efore,    supported  by  such 
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evideDce  as  there  is  of  a  custom  in  the  family.  It  does  not,  in  onr       ^^^^ 
opinion,  depend  upon  a  local  custom,  and  probably  the  instances  k  Mahabani 

II  in  AW  ATH 

which  appear  to  be  evidence  of  a  local  custom   may  all  be  ex-       koek 
plained  by  the  rule  of  law  which,  we  think,  is  established  by  the  ^* 

authorities  we  have  quoted.  The  judgment  of  Markby,  J.,  for  Naiuyjin 
the  defendant  appears  to  be  founded  on  the  assumption  that  the 
succession  was  governe4  generally  by  the  rule  of  inheritance  o£ 
separate  property  according  to  the  Mitakshara,  treating  separate 
as  if  it  were  self-acquired,  and  this  is  supported  by  the  judgment 
in  the  Tippera  case — i^eelkristo  JDeb  Rurmono  v.  Beerchunder 
Thakoor  (1)  ;  but  all  the  other  authorities  appears  to  show  that 
this  is  not  correct.  Where  the  property  is  ancestral  and  the 
family  undivided,  a  custom  modifying  the  law  must  be  a  custom 
to  admit  females,  not  a  custom  to  exclude  them.    In  our  epinioa^ 

the  plaintiEE  is  entitled  to  succeed  to  the  estaAe> 

Nothing  is  said  in  the  judgments  in  the  Division  Court  about 
the  Khurkhur  property,  and  the  judgment  of  the  lower  Court- 
as  to  that  was  confirmed  apparently  without  any  difference  of 
opinion  between  the  learned  Judges.  It  has  not  been  argued 
before  us  that 'this  part  oE  the  decree  ia  erroneous.  The  lower 
Court  found  that  tae  defendant  had  not  proved  her  right  to  this 
property ;  and  assuming  that  this  question  is  Ibefore  us  in  the 
present  i^peal,  which  we  think  it  is,  having  been  raised  by  the 
grounds  of  appeal  ta  the  Higb  Court,  and  by  the  grounds  of 
the  present  appeal,  we  cannot  considHsr  the  evidence  of  the 
mohurir  of  the  defendant  as  sufficient.     On  a  question  of  fact> 

we  think  we   ougbt   to  be   guided   hy  the  rule  of  the  Privy 
Coimcilft  where  Ihere  have  been  the  decisions  of  two  Courls  to- 
the  same  effects 

We  think  the  appeal  ilhoold  be  dismiss^  with    costs..    The- 
decree  af  the  lower  Court  will  thus  be  allowed  to  standi 

Appeal  dismiesBcti, 

« 

(1>  12  Moo.  I.  A.»  B2*;  S.  C,  3:  B.  L.  R-,  P.  C,  13. 
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Before  Sir  Richard  Couch,  Kt.,  Ohief  Ju$iioe  and  Mr.  Justice  Markby. 
MADANMAHAN  SEN  (DsnirDAiiT)  v.  CHANDRAKUMAR  1I00K£R- 

^?2\-  0£  ^^^  *"**  OTHBW   (PL4INTlTPt.) 


July  17  ^  26 


Bight  of  Way^Otenerehip  of  Soil^lnjundion. 

0,  the  owner  of  oertein  property,  told  it  ia  lots  to  diflwent  penom.  Tte  plaia 
tifli  pnrobMed  a  portion  of  tlie  property,  and  o)»IUiied  f ron  O  a  conT^Qyaaoe,  ia 
which  the  aonthem  honndaiy  of  the  land  porohaaed  by  them  wai  itated  to  be  *'tho 
and  of  the  eaid  0,  out  of  whieh  he  has  allowed  a  paaeage  aiz  feet  broad  rnnmng 
almoet  ttrai^t  west  and  east,  and  terminatiDg  on  another  paaaage  kading,  ftc.  ;*' 
the  deed  oontimied,  ''whioh  two  passegee  the  said  G  hath  granted  and  allowed,  and 
doth  hereby  grant  and  allow  t</'  the  plaintifb^  'their  heirs,  repreaentativee,  and 
assignt,  and  aU  other  the  pnrchasers  of  the  northeni  portion  of  the  said  pieoe  of 
land,  Ac.,  together  also  with  the  rig^t  of  the  two  passages  for  ingress  aad  egresa 
hereinbefore  mentianed."  In  a  seoond  deed,  conveying  another  paroel  of  land  to 
the  plaintifti,  O  said,  with  reference  to  the  hcter  passage^  ''no  one  shall  be  able  to 
throw  sweepings  or  filth  on  the  said  road,  or  make  it  nnclean  ;  if  any  one  does  aft 
any  time  act  thos,  yon  will  deal  with  him  according  to  the  laws  in  force."  The 
defendant  had  become  possessed  of  part  ot  the  northern  portion  of  the  land  sold 
by  Of  and  be  also  owned,  under  a  dirtinct  title,  a  house  abutting  on  the  lane  is 
dispute,  but  hanng  no  doors  opening  into  it.  Shortly  before  the  institution  of  the 
present  suit,  the  defendant  constructed  three  doors  opening  on  to  the  lane,  two  of 
which  were  used  for  the  purpoeejof  cleaning  two  privies  on  the  defendant's  pmmiseSy 
and  the  third  was  used  by  the  defendant  and  his  serrants  as  amesns  of  access  to 
the  lane.    In  a  suit  by  the  plaintifb  seeking  damages  for  trsstmss  and  an  fin}uae» 

tion  against  the  alleged  wrongful  user  of  the  lane  by  the  defondaat^  and  praying 
hat  ha  might  be  ordered  to  close  the  three  door8» — heU  (per  CoiMV,  C.  J.,  and 
Habxbt,  J.,  oTerraling  the  decision  of  Macphbbsor,  J.,)  that  the  plaintiff  had  na% 
such  a  property  in  the  soil  of  the  lane  as  would  entitle  them  to  prevent  the  de- 
fendant from  making  new  doors  on  to  the  hme^  and  te  restvain  hiin  fiom  usmg 
the  doors  already  made  ;  they  had  only  a  right  of  way  ;  but  an  taJundiMi  wtm 
granted  restraining  the  defendant  from  ueit^  hia  doer-waya  for  the  parpea^  of 
cleaning  hia  priviea  or  in  any  other  manner  ao  aa  to  obatraot  the  free  nee  by  thm 
plaintifEs  of  the  lane. 

Suit  for  damages  for  trespass  to  a  laooi  and  fop  an  injunction. 
The  facts  of  the  case  were  aa  follows.  One  Oorocharan  Sen,  the 
owner  of  certain  land  in  Calcatta,  Abided  it  into  lots  and  sold  tfc 
to  different  persons.  The  plaintilGi  haying  pnrohased  a  portton 
of  the  land,  Guraoharan  Sen,  by  an  Bnf^k  deei  dated  tbe  17th 
March  1863,  did  "grant,  bai^Oj  nil,  alien,  release,  and  con* 
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• 
firm  to  '*  the  plaintiffs, ''  tbeir  heirs,  f epresentativesy  and  assigns        ^^^^ 

all  that  piece  or  parcel  of    land  or  groand  containing  by  estima-  hadavnahan 
tion  seven  katas,  be  the    same  more  or    less,  situate,  lying,  and         '^^^ 
being  at  Balaram  Dey's   Street,  Chasadhopaparra,   Jorasanko,    Cbahdra- 
in  the  town  of    Galcntta    aforesaid,   and  bntted  and  bounded  in  Mooxsajfi* 
the   manner   following,— that  is    to    say,  on  the  north  by  the 
Government  drain,   on  the    east    by   the  land  the  property  of 
Narayan    Patur,    on  the   west   by  land  belonging  to  the  said 
Oumcharan  Sen,    and   on    the    south  by   the  land  of  the  said 
Gumebaran  Sen,  out  of  which  he  has  allowed  a  passage  six  feet 
broad  running   almost    straight  west  and  east,  and  terminating 
on  another  passage  leading  to  Balaram   Day's  Street,  and  which 
two  passages  the  said  Gurucharan  Sen  hath  granted  and  allowed, 
and  doth  hereby  grant  and   allow,    as  the  passage  for  the  said" 
plaintifb,  ^'  their,  heirs,representatives,  and  assigns,  and  all  other 
the  purchasers  of  the  northern  portion  of  the  said  piece  of  land 

Nob.  68-71 Together  with  all  buildings,  erec. 

tions,  walls,  yards,  benefit  and  advanta^^e  of  ancient  and  other 
lights,  ways,  paths,  passages,  water,  watercourses,  lands  covered 
with  water,  pipes,  drains,  rights  and  privileges  of  common  of 
every  kind ;  together  also  with  the  right  of  the  two  passages  for 
ingress  and  egress  hereinbefore  mentioned.''  On  re-measurement 
of  the  land  bought  by  the  plaintiffs,  there  was  found  to  be  a 
soiaU  parcel  in  excess  of  that  originally  agreed  to  be  sold,  and 
GarocharaA  Sen,  on  the  27th  July  186^,  conveyed  this  paroel 
to  the  plaintiffs  by  «  Bengali  bill  of  sale,  which,  alter  authorinng 
the  plaintiffs  to  make  a  slight  deviation  in  the  course  of  the  lane, 
tfaesnbjeotof  dispute,  proceeded  with  reference  to  it: — "No 
one  shall  be  able  to  throw  sweepings  or  filth  on  the  said  road  or 
make  it  unolaan ;  if  any  one  dues  at  any  time  act  thns,  you  will 
deal  with  him  according  to  the  laws  in  force."  The  defendant 
was  the  owner  of  a  house  in  Balaram  Day's  Street,  the  western 
wall  of  which  abutted  on  the  lane  in  dispute^  and  he  had  also 
become  possessed  of  part  of  the  northern  portion  of  the  land 
•old  bj  C^amoharan  Sen,  and  which  the  latter,  by  a  Bengali 
bfU.^fsdl^  datad.  Urn  2nd  Peceviber  1862,  hadoonveyea  to 
eoeScilMti  gaaaViiaiii.  Daft, '^  together  with  your  (the  said 
Brioati  Kanakmani  Dast'a''  pathway   to  go  to  and  from  the-  said 
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1872       I«iid^  afid  three   cabits    wide   from    the  east  to  west.^    TIier6 
Xadanmaram  bud  ^rigiaally    been    no    doors    opening   from  the  defendant's 

^'"  boose  on  to  the  lane  in  dispnte,  bnt  in  1871  the  defendant 
OtikvtmAr>  cOBstnieted  three  door*wajs  leading  into  it ;  two  of  whiob  wei^ 
HoocMufla*  wied  hy  his  senrants  for  the  purpose  of  cleaning  two  pri* 
vies  in  the  defendant's  hoase^  and  cbe  third  was  osed  by 
the  defendant  and  his  servants  as  a  means  of  aooees  V>  the 
lane.  The  plaintiffs  had  oalled  upon  the  defeodftnt  to  close 
ttiese  doors>  and  npon  his  refasal  they  broagbt  the  present 
suit.  In  their  plaint  they  olaimed,  by  rirtae  of  the  ooiiTey* 
anoe  and  bill  of  sale  frote  Qnmcharan  Sen  to  thenv  to  be  enti^ 
tied  to  the  soil  of  the  lane  sabjeot  to  snoh  rights  of  passage, 
if  any,  as  the  other  pnrdhasers  of  the  northern  portioa  of 
Gnracharan  Sen's  land  might  have  thereon ;  or,  if  tiiey  wer» 
not  entitled  to  the  soil  of  the  lane,  that  they  had  a  right  of 
passage  sabjeot  to  the  rights  of .  passage  of  saoh  other  pur- 
chasers ;  bat  they  sabmitted  that  the  latter,  not  being  parties  to 
the  conveyance  to  them,  and  not  being  named  therein,  were  not 
entitled  thereunder  to  any  right  of  way  throagh  the  lade* 
They  alleged  that  the  defendant  in  addition  to  osing  his  doors 
as  above-mentioned  was  in  the  habit  of  throwing  sweepings  and 
filth  into  the  lane  ;  they  prayed  for  damages,  and  an  injunc- 
tion against  the  defendant's  repeating  or  continDJjag  the  placing 
of  filth  and  sweepings  on  the  passage,  or  interieriog  with  th» 
plaintiffs'  use  of  the  passage,  and    that  the  defendant  nught  be 

ordered  to  close  up  the  doors  opening  from    hia  bonsO'i^taihe 
passage. 

The  defendant,  in  his  written  statement^  adtaitted  that  he  hadt 
opened  and  used  the  doors  in  the  manner  stated,'  bnt  denied  the^ 
placing  of  filth  or  sweepings  in  the  fene  ;  he  set  oat  %he  MH  of 
sale  from  Gurnoharan  Sen  to  Primati  Kanaktnani  Dasi ;  and  he 
claimed,  as  one  of  the  purchasers  of  the  nbrthem  portion  of  the 
land  sold  by  Guruoharan  Sen,  to  have  a  right  of  ^y  over  th* 
Iaae» 

Macphxbson,  J.—Witbottt  sayings  4hi»  I  doaiiider.l4l»  ^n-^ 
tiffs'  case  to  be  a  very  meriloriou'  lone^  I  ihMt  thaJk^l^  aw 
tatitled  to  my  jadgmcnt.    T(»  question  ia' whether  tflve  plimtifltt 
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liMQ  »  right,  to  pro^eot  tho   defiondi^iii  from  tming  oertatu  doors     ^^ 

iduob  he.  hM  latolj  »ade  opeaiQg  on  to  a  lane^  tlie  right  of  H4PAiiti4«Aif 

fcoperlgr  m  whi<^,  or^  at   any   rate,  the  right   of  exoluaim  iiaer        ^^ 

ot    which,  is  claimed  by  the  pUintitfs  and  certain  other   paraoM     CuAiviMtA^ 

who  owa  property   lyii^  off  Bahtfam  Dey 's  Street,  behind    the  nooftiv  job* 

front  row   of  hoq^es  whiph  aotnally   abat  on  the   street*    The 

plaiotiSa'  property  (on  whiph  their  d welling^ houae   stands)  wae 

origiQaUy   ,paft  of  a  larger    paroel  of  land   which  belonged  to 

ope  Qcpraftliairail  SjOOi  and.whioh  ran  np  to  and abotted  npon  th0 

defendants's  prem^^es.  Gurqpharan  Sen  divided  his  land  i»to  lots 

and  8oldjil\  to.  .diSereikiparobaaeni)  and  he  reserved  a  pertioo  of 

iko  land  9ix.  feet  wide,  along  the  western  side  of  the  defendant's 

premise^  to  be  used    as  a  lane  by.  whioh    the  plaintiffs  and    the 

other  purphasers  of  the .  inn^r  lots   should    have  the   means  of 

acoess  to  and  from  Balaram  Day's  Street,    The  defendant  seemsj 

like  the  plaintiffs,  to  havQ  a.  right  of  way  over  this  lane^  he  being 

the  purchaser  uf  oue  of  the  lots  which  belonged  to  Gnrncharan 

Sen,  and    whiph  is  marked  in  themefi  before  me  aa  0 ;  but  the 

defendant's  premises,    which  are  the  subject  of  this  suit*  do  not 

abut  npon  this  lot  0,  aad  are  held  under  a  totally    distinct  title 

(not  through  Gurucharan  Sen  at  all).     It  is  to  be  remarked  that 

the  defendant,  in   the  conveyance  (of  the    land  C)  which  he  got 

from  Gurucharan  Sun,  has,    so  far  as  I  can  see,  no  express  right 

of  way  or  otherwise  over   this  lane  reserved  to  him»  for  the  only 

lane  which  is  mentioned  in    the  deed  is  the    smaller  li^ie   in  the 

immediate    vicinity  of    the  lot  C,    aud  leading    into    the  larger 

lane,  the  subject  of  this  present  suit.    The  plaintiffs,  on  the  othqr 

hand,  have  this  lai^e    expressly  reserved  to    them   and  the  other 

purchasers. 

The  platntiffa  got  two  deeds  of  conveyance  from  Gnrncharan 
Sen.  The  firsts  of  March  17th,  1863,  is  an  English  deed,  and* 
after  describing  the  lane,  says  : — **  Whioh  two  passages  the 
said  Gnrncharan  Sen  hath  graated  and  allowed,  and  doth  hereby 
granti  and  aTIow,  as  the  passage  for  the  said  Chandra  Kumar 
Mookerjee,  his  heirs,  representatives,  and  assigns,  and  alt  the 
other  parehaseni  of  the  northern  portion  of  the  said  pieces  of 
land."  T1;m».  second*  oE  th0>  27ih  July,  1863visa  Bengali  bill  of 
sals  of  a. vary  small   paroel  of  laod,  and,   referring  to  this  l%ne. 
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1^^.       it  continaea  to  tbe  following  effect  :«-^'^o  OMsludl  beitUMo 


Mabakmahan  ^i^Ton  sweepio^  and  filth  on  tbe  aaid  TCnd  or  attain  iM  naehaB* 
Sin  X£  ttoy  one  does  at  any  time  act  thos,  yoo  will  ded  with  him 
CHAMtoKA-    aooording  to  law.'' 

Mmjimbk.  Until  last  year  the  lane  had  no  doors  opening  npon  it  from 
the  defendant's  pramisesi  bnt  recently  the  defendant  has  made 
three  new  doors  which  open  on  to  the  hme.  Two  of  them  are 
used  for  the  purpose  of  oleaning  two  priviee  wluck  the  defsnd- 
ant  has  on  his  premises^  and  the  third  is  a  door  need  by  ike 
defendant  and  his  servants  as  a  means  of  access  to  the  hoe. 
The  plaintiffs  complain  of  these  doon  as  a  nnisaaoe^  and  as  as 

infringement  of  their  rights.  They  say,  and  I  have  no  dceM 
trnly,  that  the  having  the  privies  deaned  in  this  manner  is  a 
great  annoyance  to  themselves  and  the  other  ooonpants  of  Ae 
inner  lots  who  have  the  right  to  nse  the  lane ;  and  they  dec^rt 
that  the  I^ne^  at  the  time  when  the  privies  are  being  cleaoedt 
becomes  almost  impassible.  It  seems  to  me  that  the  phustilEi 
have  sufiBcient  property  in  the  soil  of  the  lane  to  entitle  thM  to 
insist  on  the  lane  being  kept  in  the  same  state  as  hitherto,  and  that 
they  have  a  right  to  prevent  the  defendant  from  making  new  doon 
on  to  th^  lane,  and  to  restrain  him  from  nsing  those  doors  whieh 
have  been  made.  The  lane  is  not  a  public  lane,  and  I  do  not 
think  that,  even  if  he  has  the  oame  right  to  nse  the  lane  that 
the  plaintiffs  have,  the  defendant  has  thereby  acquired  any  right 
which  enables  him  to  clean  his  privies  by  means  of  these  new 
doors,  or  to  open  new  doors  by  which  he  and  his  servants  may 
have  access  to  the  lane. 

I  do  not  think  that  the  plaintiffs  are  entitled  to  an  injunction 
restraining  the  defendant  from  throwing  filth  or  &om  permit* 
ting  water  to  flow  into  the  lane.  No  sufficient  case  of  throwiog 
filth  has  been  made  out,  and  the  acts  spoken  to  are  but  of  small 
importance  ;  water  apparently  did  flow  from  the  privy  on  to  the 
lane,  bat  that  has  now  altogether  ceased.  I  think,  however,  the 
plaintiffs  have  a  right  to  complain  of  the  cleansing  of  the  pnvies 
as  a  substantial  nuisance. 

An  injunction  will  issue  restraining  the  defendant's  servants 
from  Qsing  any  of  the  three  doors  or  openings  complsined  <^' 
1  do  not  think  the  plaintiffs  have  proved  any  substantial  pscn* 
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iMqr  dma$^  and  thereCore^  I  ahaU  give  them  Bs.  25,  by  way 
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^I'ttottinal  damages  wiUi  the  coate  of  this  suit  on  scale  No.  2>       UADAmiAHAir 

SVN 

Mr^  ^isnnedy  and  Mr.  LoiOe  for  the  appeUanU  Cbandba- 

KtMAB 

1^  iUvocofe-Qfimdrat  (o/fjr.)  and  Mr.  Srtmson  for  the 
respondents. 

llr^  EjBfi9Mdy.«— The  qnestion  is  whether  the  plaintffa 
•  h^ve  snoh  a  proipetij  in  the  soil  of  the  lane^  or  sach  an 
eaaoment  over  the  Iuidb,  that  they  can  prevent  the  defendant 
from  using  it*  The  langfnage  nsed  in  the  grant  clearly  shows 
that  the  vendor  did  not  convey  the  soil  of  the  lane>  bat  only 
gave  a  fight  of  way.  The  plaintiffs,  therefore^  cannot  object 
to  the  lane  being  nsed  by  othersj  provided  such  nser  does  not 
intecfBre  with  their  right-^jEKU  v.  Tuppet  {1)^  which  was  a 
itnanger  case  than  the  presenti  for  there  the  plaiotiS  had^ 
89  far  as  the  law  permitted*  a  sole  and  exclusive  right.  The 
plaintiffs  daim  an  exclusive  easement^  which  is  contrary  to  law* 
[Cou(^  C#  J."^The  learned  Judge  seems  to  have  thouc^ht' 
•thai  there  had  been  an  interference  with  the  enjoyment  pf  their 
t%ht.3  He  conld  not  have  thought  so,  otherwise  he  would 
have  given  substantial  damaj^es.  If  the  words  in  the  deed 
of  17th  March  1863  pass  the  property  in  the  soil  of  the  lane» 
they  pass  the  property  to  ail  the  purchasers  of  the  northern 
portion  of  the  premises  sold,  and  therefore  to  the  defendant.  The 
learned  Judge  has  granted  a  perpetual  injunction  to  restrain  the 
deiendant  from  using  the  doors  in  any  way ;  but,  if  nse  of  the 
lane  creates  no  obstruction^  the  injuuction  is  not  maintainable* 
The  grantor  has  entered  into  no  covenant  with  the  respondent 
mot  to  dedicate  the  lane  to  the  public,  and  he  may  do  so  at  any 
time  5  but  even  if  he  does  not,  the  public  may  acquire  a  right 
by  user-^BofeiTUiTi  v.  Bluch  (2). 

Mr«  LovDe  on  the  same  side,-^The  defendant  has  a  right  to  be 
in  the  lane  in  respect  of  his  premises  in  the  northern  portion 
of  the  land  sold ;  theti,  can  the  plaintiffs  dispute  his  right  to 
use  the  doors  opening  into  the  lane  ?  In  other  words,  can  they 
either  maintain  trespass  against  the  defendant  for  using  the  lane, 

U)  2  e.  i  0-,  121.  (2)  18  Q.  B.,  870. 
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^72 Qf  c»o  they  bloisk  op    the  dodra  ?  [CoiwH^  C,  J.-^^TkagF  e$MOt 

Madanmauan  block  up  ih&  dw>€S,  biil  tboy  ni»yi  pUoe an  obrtraciioBOttihiir 

^'^^        own  laud  to  prevoatyoar  enteriug  jon  it,]     Thai   would  be  in 
Chandra-    order  to  provent  the  defendant   from   acquifiiig  a  right  of  way 

IftooKcsasv.  over  the  plaiatiff's  land  bat  the  defendant  already  has*  a  rt|^  of 
way  over  this  lane.  Suppose  that  the  defendant^  instoad  of 
having  this  house,  had  a  piece  of  open  land  on  the  side  of^the 
1ft ne,  oould  the  plaintiffs  contead  that,  aHhotigh  be  baa  a  riglift  to 
be  on  his  land  and  a  right  to  be  in  the  lane)  he  eoald not  atep  d^piar 
the  boundaiy  line  votwitfastanding  the  fact  that  no  sepiiratil>|f 
fence  had  been  placed  in  the  lane  by  the  owi»tr  of  theaorl  T 

The  AAvocate-General  ioffg.)(oT  the  respondents,— Tfce  decr- 
sion  in  Eill  v.  Twpper  (1)  was  put  on  the  groimd  that  A6  gWttft 
purported  to  eireate  a  novel  kind  of  easement.  If  the  aei]^  of  tfte 
lane  belongs  to  the  plaintiffs  they  are  entitled  to  an  vnjtiactiett  ith 
<ioto ;  and  it  is  ivnbmitted  that,  on  a  trne  constrnction  6i  t¥e  two 
•conveyances  to  the  plaintiffs,  the  property  in  the  soi)>  and  ndt 
merely  a  right  of  way,  was  granted  ;  tmt  if  they  Kave  onfy  a 
'right  of  ^way,  and  the  defendant  has  a  right  of  way,  I  eolnrtJt 
that  ilje  lattar  oan  only  use  bis  right  for  Mie  purpoae  fcr  wliftfc 
it  waef  grantedi — namely,  as  appurtenant  to  bia  presiiisea  on  tte 
northern  portion  .of  the  laud  sold,  aad  not  as  apptarteM^t*t(^ 
^tbis  hoQse. 

Cur^  adv.  vtUL 
The  judgment  of  the  Court  was  delivered  by 

Couch,  C.  J.,  (His  Lordship>  after  a  brief  analysis  of  the  plaint^ 
^continued)  : — The  question  between  the  parties  really  depends  up- 
on the  constrnctiou  of  the  deed  of  the  17th  of  March  1863)  whether 
l>y  that  deed  the  plaintiffs   acqnired  the  soil    in  the    passage  ia 
•question,  or  whether  they    only  acquired  a  right  of  way  over  it  f 
If  they  have  a  right  to  the  soil,  they    can  prevent  the  defendant 
from    making  any  use   whatever  of  the    passage.     It  might  b^ 
that  the  defendant  could  opon  doors  in  his  wfdl  running  along  tiM 
side  ot  the    passage  provided  he    did    not   encroach  upon   the 
passage  ;  still  the  doors    would  be  of  no  use  to  himi    becaase  ha 

(l)2H.ltC*,  121. 
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woqU  pdk  keiAaved  te  paas  throi^  tbem  itito  tiie  pamago.  On       '^^ 
tiM  oUwr  bJMid,  if  the  deed  gnuitod  only  a  right  ^of  nvaji  &e  m adanvahan 
pliitttiffn  TnM  qjAj  oomplaui  of  the  defendant's  doing  acta  which        ^^^ 
.  *    okfUtmnfttBd  them  in  the  enjoyment  ot  it^  and  the  tojnnction  which    G«iNMi;4. 
th^  l^i^tiifa  hny^  elaimed  to  Testrain  him  from  having  egress  or  Mooscbjke. 
ijigpwna  tbroiegh  the  doors*  and  to  close   them  np,   cannot   be 
gmntod.     The  terms  of    the  deed   are-  these   ^(his   Lordsfaif^ 
«pad  the  fkortioD  of  the  deed  abO¥e  set  ont,  and  ooiiiiBiifd)^ 
We  ^nk  that  the  ordinary  meani^ng  of  ex^ok  words  as  theae 
ip  a  i^^nyeyano^  of  this  description  is  that  the  parties  iii)teii4f)d 
^  giro  only  ariglit  of  way>  luid  not  to  pass  the  profierty  iii  the 
^il^    Eyoix  ^f  th^r6  were  not  persons  besides  the  ptainl^iffs  who 
^gjffifif  U^h^  iutaad^  to  have  the  nse  of  the  passage  ay  pur 
^Wftffn  e£  ojbher  portions  of  thp  property^  we  jbhink  that  ithe 
i^onda.  w:0Cfl^  only  have  ^ivsn  alright  of  way.    It  mabes  it 
^acQi^v  ^ain^  the  plaintiffs'  claim. to  ei  right  ip  the  soil  that 
irf^haJC  ffiV^Qp9  were  evidei^tly  intended,  to  have  the  pse  of  thd 
nyimgii     Jiw  4^  the  words  which  follow^  ^*  toget^  also  with 
1^  fjjgkii  of  the  two  passages  for  ipgross  and  egr09shereiobefQr!9 
m^fl^iQwA/'  m^e  any  difference  ;  they,  woald  ODly/give  a  right 
•I  jff^^ ^md  this  is  snfBdent  for  tboplaintifEs'  en]pyni^(tt*ot  their 

Th^n  H  waa  argqed  that  ^  snbse^ent  deed^.the  bilLpf  sal^j 
i^agjbtafisisjb  the  plaintiffs'  case  and  show  thai  it  waa  intended 
tbUt  ttbe  pJ^intiSs  s)ionId  ha^e  a  right  to  tbe  ^oiL    We  tliiiiik. 
i^  (^9  iSOt  ^  fchat.    Provision    is    made   for   sof^e  a^tov^tiofi 
im  thoi.  p^iasa®)  in  order  to  allow  thepnrclMMsars  to  erect  other 
Ikjpildii^^.  and  the  words  relied  on  are,  '*  no  one  s^aU  be  a1^1^  .to- 
ttffc^  sweepings  .or  filth  on   the  said  road  or  make  i))  nnolean  • 
if  any  one  does  at  aoy  time  act  .thns,  yon  will  deal  with  him 
ace^Y^i^g  tp  the  laws  in  force."    That  could  be  prevented  as 
welll)y  having  ia  right  oi  way  as  by  having  a  right  to*  the  soil. 
The  plaintiffs  w  onld  be  able,  according  to  the  laws  in  force,  to 
preii^t fWfisettB  from  depositing  sweepings  and  filth  in  the  pas- 
BSf^    We  think^  jtherefore.  that  the  right  which  jflie  pWn tiffs  . 
acquired  was  only  a  right  of  way  ;   that  they  were  entitled  t^t 
contplain  of  any  acts  of  the  defendant  which  obstrnctod  them  in* 
the  enjoyment  of  that  right  of  way  ;  and  were  entitled,  to  aiii 
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^^       injanetion  agaiasft  fntnre  obrtraotionB.    A  oonaicbmbld  portioii 

liADAim AHAv  of  the  plaiatifEft*  oise  m  to  Ae  obstaraoiion  has  fiukd,  bet  b  dil 
^  seem  that  the  use  of  the  doors  to  -  dean  ptinm  wssn  seriom 
Cbamdsa-  obstrootioQ  to  the  use  of  the  right  of  way.  The  plainiilb  haw  ' 
MooKBAjf  B.  A  right  to  use  the  passage  at  aH  times^  and  it  oertaioly  did  ap|iear 
that  there  were  times  whoi  the  presenoe  of  the  men  who  were 
engaged  in  cleaning  die  privies  praotioally  prevented  the  use  Of 
the  passage.  We  think,  thereforOj  that,  in  order  to  prevent  asbr 
as  possible  fatnre  disputes  between  the  parties  as  to  the  ciiaa&ig 
ot  the  privies,  that  portion  of  the  decree  of  the  learned  JTildg* 
should  stand.  The  decree  grants  an  injunction  '*  to  restrain  the 
defendant,  his  servants,  and  agents  from  using  all  or  any  oi  the 
three  door-ways  or  openings  made  by  the  defendant  tbroiigh  the 
westom  wall  of  the  defendant's  dwelling-house*  No.  1 14,  Bda* 
mm  Day^s  Street,  as  a  means  of  cleaning  and  emptytag  tiie 
privies  sitoated  in  the  said  house,  No.  114,  in  Balarani  Say^i 
Street  afoiresaid,  or  either  of  them.''  We  think  that  the  iijnno- 
tion  should  go  to  that  extent,  and  there  should  be  adM  iKi 
words  '^  or  in  any  other  manner  so  as  to  cause  any  obstru^iott  to 
the  free  use  by  the  plaintiffb  of  the  said  passage."  The  otter 
part  of  the  decree  is  ''or  as  a  means  of  egress  and  ingress  ttm 
and  to  the  said  house.  No.  114,  in  Balaram  Day's  Street  sfiire^ 
said,  to  and  from  the  passage  running  north  from  Bihtfam 
Day^  Street  along  and  past  the  western  wM  of  the  siii  hoasi^ 
No.  114,  in  Balaram  Day's  Street.^  That  part  cannot  remsia. 
The  plaintiff*  have  not  shown  a  title  which  could  support  tbst» 
and  it  must  be  omitted.  The  decree  will  be  modified  in  thsf 
respect.  The  plaintiffs  failed  before  the  learned  Judge  as  to  a 
very  material  portion  of  their  suit,  and  they  have  also  fsiled  ite 
this  appeal.  The  appellant  has  shown  good  grounds  for 
appealing,  and  has  succeeded  in  having  the  decree  moiiSdd* 
Be  will,  therefore,  have  his  coats  of  the  appeal  on  Scale  No.  2- 

• 

Attorneys  for  the  appellant ;  Messrs.  Trotnan^  ChatUfjee.  ini 

» 

i.  Attorney  for  the  respondents  :  Mr,  Ovm^ 
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[APPELLATE  CRIMINAL.] 


Before  Mr.  Justice  Kemp  and  Mr.  Justice  Glover 

Ift  THE  UAVnOL  OV  THS  pETITIOH  OF  H.  P.  CASFES8Z. 

'  1872 

Crimimal  Ptoeedwre    Coda  (Ad  XXV  of  1861),  8.  435^Pairer»   of  a  Mm^hTS. 


Oavri  of  Seanon-'^Remand-^Meaining  of  words  **  vnthovU  enquiry** 

"  Where  aa  aooneed  peretm  bee  been  disoliarged  by  a  Magietrato  under  e.  S0D  oi 
lbd<Crtoited'1^Moedim  Code,  After  enquiry   into  Ihe  eaae,  jbib  Conrfe  4f  OewJda 

•■•••».'  ■  . 

On  tbe  opmpUiat  of  tha  Baneegunge  Coal  Association^  ono 
H.  Casperas  was  charged  with  crimiDal  misappropriation  of 
certain  moneys  belonging  to  that  Association.  The  case  was 
lf6$ri  by  the  Depnty  Ma^gistrate  of  Raneeigange^  who  was 
vested  with  the  fnll  powers  of  a  Magistrate.  The  Deputy 
Magistratei  after  going  into  the  whole  of  the  evidencevfor  the 
pprasecntion,  came  to  the  oondnsion  that  no. charge  of  misappro- 
priation had  been.made  out  against  the  accused,  and  he  dismi9sed 

tlie  case*  The  Sessions  Judge  of  Burdwan^  acting  under  the 
proTieioixB  of  B«  435  of  the  Code  of  Criminal  Procedure,  ordered 
the  Deputy  Magistrate  to  make  further  enquiry  into  the  com- 
plaint. After  the  order  of  the  Sessions  Judge  was  passed^  but 
before  the  day  6xed  by  the  Deputy  Magistrate  of  Raneegunge 
for  making  the  further  enquiry  ordered  by  the  Sessions  Judge, 
th^MendeSj  for  the  accused,  moved  the  High  Court,  under  s.  404. 
to  send  for  the  record,  and  quash  the  order  of  the  Sessions 
Judge,  on  the  ground  that  the  complaint  was  not  dismissed 
"  without  enquiry"  within  the  meaning  of  s.  435,  since  the  accused 
wi»  discharged  under  s.  250  after  evidence  had  been  given  by 
the  propidcation.  fie  also  urged  that  the  order  of  the  Deputy 
Magistrate  dischargiDg  the  accused  was  tantamount  to  an 
acquittal. 


*  lliaeellaneoiiB  Cnminal  Case,  No.  6S  of  1878)  agmiaet  aa  order  of  tbe  Seiiioas 
Judge  of  East  BurdwoDi  dated  tbe  3rd  Fehnuur  1872. 
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1872  As  Dr.    Mendes    prodaceil  anthenticated     cq>ies   of  all  die 

iTthb  proceedings  of  the  Coartg  below^  ihe  High  Coart^  withoat  aeod* 

MAncB  ov  JQg  for  the  record  (£  the  easei  passed  the  ioUewiog  jadgmenta : — 


TB 

or  H.  P.  Cas* 

PBB8Z. 


EiXP|  J.  (  after  briefly  stating  the  facta). — ^Tbe  Judge  did 
not  think  proper  to  order  the  commitment  of  the  aocnsed. 
There  can  be  op  doabt  th^t,  in  this  case,  as  thf  accused  was 
not  pat  on  his  defence,  the  order  dismissing  the  case  amoante 
only  to  a  discharge  of  the  accused^  and  that  the  Jndge  waa 
competent  under  s.  tSS,  if  he  thought  proper,  to  order  the 
powmitment  of  the  accused.  Not  ha^mig^  done  sOj  apd  MviMT 
aetod  under  .the  alternative  pprtion  of  s.  42Si>  the  Jbdg»  iva» 
bonnd  to  keep  strictlj  widiin  Ihe  tenna  ol  tha*  aecMM.  Vhw 
the  terms  of  that  seotion,  in  aa  far  as  the  alternative  portion  ofi 
it  are  concerned,  are  that,  in  the  ease  of  soclh  offenceS)«-4ihatis  tp> 
say,  offences  triable  by  the  Court  of  Session,  or  by  the  Magistrate 
of  tihe  district,  or  by  any  officer  exercising  the  IuH  powers  of  a> 
MagistratCi — the  Court  of  Session  may  order  an  enquiry  to  be 
made  into  any  case  which  the  MagistrsAe  or  other  offioer  ezer-> 
cising  the  powers  of  a  Magistrate  may  hikve  dismissed  without 
enquiry.  Now,  in  this  case,,  can  it  be  said  that  the  cpmplaint 
has  been  dismissed  without ,eii(|uiry  ?  We  think  that  the  conten- 
tion of  the  learned  jcounsel  in  this  case  ia  corr^t*  Thiere  cau 
be  no  doi^bt  that,  not  only  has  there  been  an^  enquiry  in  this  cf^se^ 
but  that  there  has  been  a  most  elaborate enquiiry.  'VJTitne^sea 
for  the  Coal  Association  have  beenezamrned^  their  acoount-boolcs 
havB  been  produced,  and  the  whole  case  has,  in  our  opinjoq,  been* 
€l)Oroughly  enquired  intQ>  and  prirnd  facie  the  dopisiQU  of  the^ 
t)eputy  Magistrate  appears  to  us,  as  far  as  we  can  judge  of  it 
from  the  evidence  which  he  alludes  ho»  a  proper  decision;  but  be- 
that  as  it  may,  he  has  dismissed  the  case  as  against  the  accused 
aft^r  taking  evidence  and  after  dw  enquiry.  'We  have  not 
found  any  authority  contrary  to  the  learned  CoonseVs  tK>ntention 
with  the  exception  of  a  Criminal  Letter  (t).  In  that  case  the 
Sessions  Judge  appears  to  have  doubted  whether  he  could  pro* 
ceed  under  the  latter  portion    of    s.   435    in  a  case  where  some« 

(1)  3  W.  B.,  Cr.  Let-,  U. 
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^o^xTj  had  b^en  made,  and  the  Idtter  referred  to  infortofed  him        ^8^ 

t&ttt  he  was  in    errw   in  mxpfxysing  thai  he   could  uot   proceed 

QtMier  4hst  sectKya*  because'  Ae  words  *'  without  enquiry ''  me^n      i^r  the 

wtilkwt  proper  enqmry.    We  are  not  bouad    by  this    Crtminal  ,]^^pj^,\^'j, 

L^Mei" ;  Btid>  following  the  words  of  tbe  law,  we  mnsi  hold   that  or  h.  p.  Cas- 

there  has  beeii  an  enquiry  in  this  case  i  and  it  can  hardly  be  said 

thai  the  enqoiry  has  not  been  a  proper  one.  We,  therefore,  think 

that  the  order  oFthe  Jadge  ordering  a  further  enquiry  must  be 

set  aside.     • 

Qlovsb,  J.— 1  wish  to  add  one  word  (whilst  entirely  concur- 
rinjg  in  the  order  to  be  passed)^  to  gaard  myself  against  giving 
»ny  opiflion  as  to  the  sufficiency  or  otherwise  of  the  enquiry 
made  by  .ike Deputy  Magistrate*  We  haye  had  tbe  evidence 
beforo  mSy  a«d  ihe  Jadge,  on  the  other  hand,  says  that  he  consi- 
ders the  enquiry  not  to  have  been  a  proper  or  sdffioi^it  one.  I 
wish  to  avoid  pledging  myself  to  any  opinion  as  to  the  sufficiency 
of  the  etoqdiry.  It  is  e^oagh  for  the  purposes  of  this  case  that 
there  wae  ao  enquiry » 

Ordfir  qufished. 


bffore  Sir  Bkhatd  Govteh^  Kt.^  Chief  Justice,  and  Mr.  Justice  Atnstie. 

In  ths  SUitse  op  tbb  Patition  of  JIA.T  SiiHlT.* 

Crimiml  Troeedure  Code  (Act  ATXF  of  1861),  ss,  S50  and  4'?5— lic-ffu*:  hij 
o  Mtxgiaiftde*~Fo^titrs  of  a  Court  of  Session-^Bemand. 

Where  A   Magistrate  had    disobarged  an  aooased  under  ji,    250   of  the  Crimi- 
nal Procedore  Code,    and  afterwards    the  Sesflions  Jadge  having   remanded  the 
cfase  For  further  enquiry  re-trfedit  and  oonvtcted  the  iiciiaBed^the  High  Gonrt,  while 
iMdiogr  fhat  ille  BemibM  Judge    hBd  no  power  to  make  the  order  «)t  temandi 


1872 
August  17. 


i«» 


Oki  Jiat  8aha  had  hbeti  charged  founder  s».  406  of  the  Penal 
Code)  before  the  jdnb  Magistrate  of  Sarun  with  hairing  commit^ 
ted  ef'ffifinal  breach  of  trust  i^ith  respeot  to  a  eertain  sum 
of  tnotiey    whioh    had  been  placed  in  his    eustody  by   the  cotn*- 

*  Miflcellaneoas   Criminal    Case,   N04  158   of  1^2,    against   an  order  of  the 
Offioiating  Joint  !tf  agistrate  of  Saren,  dated  tbe  9tb  October  1871. 
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1893       plaiaaot^  who   hud  taken    shelter   for  the   sight   iaUs    ehop* 

ijj^H,      The    Joint  Mapatrate,  after  examining  four    witneeae^  f or  t  he 

Mattbe  or  prosecution,  including   the  complainant,  discharged  the  aooused 

99  Jut  sIho.  Under  8*  250  of    the  Criminal  Procedure  Code,  holding  that  the 

evidence  had  not  made  ont  a  frimafade  case.    On  the  motion  of 

the  complainanti  the  Sessions  Judge,  acting  under  s.  435  of  the 

Crimioial  Procedure  Code,  remanded  the  case  to  the  Joint  Mi^[i»* 

trate  to  make  a  more  searching  enquiry.  The  Joint  Magistrate^ 

in  pursuance  of  the   orders  of  the  Judge,  took  furt^^er   evidence 

for  the    prosecution,  drew  up  a    charge,  took   evidence  for   tiie 

defence*  and    eventually  convicted    the  accused.    The  Sessions 

Judge,  on  appeal,  upheld  the  conviction. 

The  High  Court  f  Kemp*  and  Glover,  JJ.)i  on  the  application 
of  the  accused^  sent  for  the  record  of  the  case  under  s*  4M 
of  the  Criminal  procedure  Code. 

Mr.  titmckl  for  the  accused.— *S.  435  of  the  Criminal  Proce* 
dure  Code  contemplates  only  two  classes  of  oases  in  which  the 
Sessions  Court  can  interefere,— •vm.,  cases  triable  ezdnsively  by 
the  Court  of  Session,  or  by  the  Magistrate  of  the  district,  and  not 
'  oases  in  which  other  Subordinate  Courts  have  concurrent  juris* 
diction  with  the  two  superior  Courts.  But  a  Subordinate 
Magistrate  of  the  first  class  has  power  to  try  such  a  case  as  this^ 
and,  therefore,  it  does  not  come  within  the  provisions  of  s.  485« 
If  it  be  assumed  that  the  present  case  is  governed  by  s.  435^ 
still  the  Court  of  Session  had  no  authority  in  this  case  to 
remand  it  to  the  tower  Court  for  further  investigation,  because 
the  lower  Court  had  discharged  the  accused  after  taking  evi« 
denoe  for  the  prosecution,  and  it  cannot  therefore  be  said  ttMi4 
the  complaint  was  dismissed  ''  without  enquiry*'*  In  the  case  of 
In  ths  fnaUer  qf  the  petition  ofH^  P.  Catperez  (1),  the  woris 
^^without  enquiry,''  in  84  436,  were  held  to  mean  where  no 
evidence  whatever  for  the  prosecntion  had  been  taken  by  the 
Magistrate  before  discharging  an  accused  person ;  the  order  of 
the  Sessions  Judge  under  s.  435  being,  therefore,  erroneous^  the 
subsequent  proceedings  of  the  Joint  Magistrate  in  pursuance  of  it 

(1)  AnU  p.  337. 
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are  void.     [Ainsiib,  J»-*-The  Magistrate  has  |)ow6p,  indepiBnd-       ^^^ 
ently  of   the  order  of  the    Sessions  Judge  to  revive  the  prose-     In  tbe 
cntion   against  an  accased  person  discharged  under  s.  250.]  ^m^  pbtition 
No  doubtj    the  Joint   Magistrate  has    such  power^  but  in  the  ®' ^'^'^  ^^■'• 
present  case  it  is  quite  certain  he  acted  in  pursuance  of  the 
order  of  the  Judge  remanding  the  case.     It  is  impossible  to  say 
that  the  Joint  Magistrate  would^  of  his  own  accord^  have  re- 
vived the  prosecution  in  this  case.     It  is  discretionary  with  a 
Magistvate  to  revive  a  prosecution  against  an  accused  who  has 
been  discharged  under  s.  250,  and  it  cannot  be  said  that^  when 
a  Court  aots  in  obedience  to  the  orders  of  a  superior  Court,  it 
exercises  its  discretionary  powers. 

^    Baboo    TaraJcnath   Sen  for   the  complainant  was  not  called 
upon.. 

Couch,  C.  J. — ^In  this  case,  as  the  offence  was  one  triable  by 
a  Subordinate  Magistrate  of  the  first  class,  the  Sessions  Judge 
had  not  power  to  make  the  order  which  he  made,  and  the  case 
coming  up  to  us  under  s.  404,  we  decide  that  the  order  was  an 
erroneous  one,  and  ought  to  be  set  aside  ;  but  it  does  not  follow 

from  this  that  the  subsequent  proceedings  before  the  Magistrate 
ought  to  be  set  aside«  If  the  order  of  the  Sessions  Judge  was 
essential  to  the  action  of  the  Magistrate  in  again  taking  up  the 
caae,  and  trying  the  accused,  of  course,  the  order  being  set  aside, 
the  other  proceedings  would  also  be  set  aside.  But  the  Magis- 
'trate,  after  he  had  discharged  the  accused  under  s.  250»  had 
power,  if  circumstances  appeared. to  him  to  require  it,  to  take  up 
ibe  case  again,  and  to  re-try  the  accused.  He  appears  to  have 
.had  before  him  on  the  second  occasion  some  fresh  evidence  upon 
which  he  drew  up  a  charge,  and  having  heard  the  defence  of 
the  acoasedi  convicted  him,  which  he  had  power  to  do^  In  what* 
ever  way  the  Magistrate  waa  set  in  motion  ou  tbe  second,  oisoa* 
sion»  there  has  been  a  proper  oonviction  of  the  aoeusad.  The 
Magistrate  mighty  and  indeed  ought  to,  have  taken  up  the  ease 
again,  and  to  have  tried  it  as  he  has  |dQne.  Therefoire,  I  do  not 
tilink  that  the  oircumstanoe  that  he  was  led  to  enter  upon  the 
second  enquiry  and  second  trial  by  the  Sessions  Judge  having 

46 
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1878       made  his  orcJerj  is  a  ground  for  Betting  aside  liis  proceedings  and 

IK  Ttt*      the  oonriGtion.    If  that  were  now  to  be  done,  it  would  be  tke 

*^*^"*^'  duty  of  the  Magistrate,  upon  ibe  facts  with  whioh  he  ia  now 

«v  Jut  Sahv.  acquainted,  to  take  up  the  case  and  investigate  it.    It  would  not 

be  proper  that  a  person,  who  appears  upon  the  evidenca  taken  to 

have    ooxnmitted  an  offeooe,  should  go  entirely  free  and  an* 

ipunished,  because  the    Sessions  Judge  has   mads   this  order 

'erroneously. 

A  decision  of  Kemp  and  Glover,  JJ.,  dated  the  28th 
of  March  1872,  in  the  case  of  In  ihA  maUer  of  the  petv^ 
tioncfS.  F.  Ca8p6r8z(i)  has  been  read  to  us,  but  that  deoisioa 
is  not  in  conflict  with  what  we  now  decide.  It  set  aside  t^e 
order  of  the  Sessions  Judge;  but  nothing  was  said  as  to  what 
^the  consequences  of  setting  it  aside  would   be,    that    question 

'Feally  not  arising  in  the  case. 

Appeal  dismiMed^ 

Brfore  Mr,  JuBtiee  K»mp  and  Mr.  Jn$tiee  .Qlooer, 

187S 
July  26.  ^*  ^1^  itArrsS  or  thk  Pvrinoir  or  THS  GOVERNMENT  OF  BBNGAL.* 

Beuiew  of  order  in  Cririunal  Oom-- Fraud — Forfmted  Property — GrimincX 
Procedure  Code  (Act  XXV of  liiSl),  M-  184. 186— PewoZ  Oode(Au  XLV 
0^1860).  «.  174. 

Where4»ro|ierlj  of  vn  abfloottdiog  offender  had  beea  aitaobed  and  dedared  to  \m 
at  tfae  disponU  of  Goverament  nndor  b.  184  of  the  Criminal  Frooedara  Coda,  aail 
the  offender  was  anbsequentlj  oonvicfced  under  s.  174  of  theJPenal  Code,  and  ant^ 
conviotioB  wae  upheld  an  appeal,  held,  the  High  Court  had  no  power  to  make  any 
order  with  respect  to  soch  property. 

Yth^^  anorderfor  therelease  of  the  property  bo  attached  had  heen  obtftined  freaa 
•the  High  Court  on  an  vx'partt  applicatioB»  and  es  an  inoorreot  statefneol  of  iaje^ 
th^  High  Gonrt,  on  the  application  <rf  tbe  GoTernment,  oanc^Ued  enoh  order. 

Ttos  Tras  a  petition  Ik)  the  High  Court  (Kemp  and  E.  Jack- 
-8on  JJ.),  on  behalJ  of  one  Mir  Sarwar  Jan,  who  had  beeti 
•convicted  of  riot  and  murder  by  the  Sessions  Judge  of  Dacca, 
bnt  had  been  acquitted  on  appeal  to  the  High  Court.  The 
present  application  had  reference  to  the  proceedings  of  the 
Sfagistrate  against  the  petitioner  under  the  provisions  of  s.  174 

•  Miflcellaiieons  Criminal  Case,  No.  134  of  1872. 

(1)  Ante,  p.  337. 


i 
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<rftii0   Penal  Code.    The  Magistrate  foand   that  the   petitioner       Wt 
iotentiona^lly  omitted  to  attend    his  Court  in  person  in  obedienoe      Inthb 
to  a  proclamation    which  had  been  duly    served  on  the  premises    •■^^■*  «' 
ot  the  petitioner  ;  and    having   intentionally    omitted  to  attend      or  ths 
in  person   before  the  Magistrate  to    answer  the    charge  of  riot  ov  BsNCkAL. 
and  mutder.    The  Magistrate  sentenced    the  petitioner  to  the 
naximnm  punishment  allowed    for    the    oSence,^— namely,    ma 
months'  imprisonment  and  a  fine  of  Rs.  1,000. 

The  judgment  of  the  Court  was  delivered  by 

Kbhp^  J.  (who,  after  stating  the  facts  as  above  continued).— « 
There  are^  three  grounds  taken  by  the  pleader  for  the  petitioner, 
^boo  Dttrga  Mohan  I>as.  First,  that  as  the  offence  of  which  the 
petitioner  has  been  convicted  was  an  offence  committed  before  the 
Magistrate^  who  has  convicted  the  petitioner  under  8.  174  of  tbe 
CTriminal  Frocedure  Oode»  the  Magistrate  ought  to  have  sent 
the  petitioner  to  be  tried  by  some  other  Obnrt.  The  pleader 
called  our  attention  to  several  niTings  of  this  Courts  one  of 
which  applieft  to  the  case  before  ns, — namely,  the  ca^e  of '^|^n  v. 
Chandra  SnJchar  Roy  (1).  The  second  ground  taken  is  that 
there  ts  no  evidence  that  the  petitioner  intentionally  omitted  to 
attend  the  Magistrate's  Qonrt.  We  have-  read  the  evidence  of 
severaf  witnesses  who  depose  to- the  due  service  of  the  procIa*> 
mation,  and  to  the  Sact  that  the- petitioner- and  all  his  fbmily  had* 
left  the  family  dwelling-houee,  and  reading  that  evidence^  and 
looking  to  the  surrounding  circumstances  of  the  ca8e>  we  think 
that  it  cannot  be  said  that  the  petitioner'Js  absence  did'  not  origi* 
nate  io  a  desire  to  evade  the  process.  We  think  it  clear-that  h^ 
was.  iotentionally  evading*  process.  The  last  grotind  takeibia 
that  the  septence,  taking  the  whole  of  the  circumstances- into* 
consideration^  is^  excessive^  We  find,  that  the  petitipneif  waa- 
aentenced  ou  the  26th  Jiily  1871,  and  that  he  remained  in  jaiL  « 
up-  to  the  1st  December  1^71^  when  he  was  enlarged  on  bailj 
according  to  the  orders  of  this  Oouirt.  Looking^  therefore^. 
to>  the    ume    that  lie  was  in  jail^    and  to  the  fact   that  he   ifa& 
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^^^       acquifcted  of  the  original   charge  of  riot  and  murder^  #e  ^leet 
lir  TBS      t^at    he  be  released^  setting  aside  the  reinaining  p6rtkm  of  the 
MB™mL  sentence  not  yet  expired. 

Geyramiff  ^^  ^^^  ^^^  March  1872,  Sarwat  Jan,  by  hia  pleader,  again 
ow  Bbv«al.  applied  to  the  High  Gonrt  (Kemp  and  Glover,  JJ.)  for  the 
restomtion  of  hirf  property  which  had  been  confisoafeed  by  the 
Magistrate.  He  stated  in  his  petition  that  the  Magistrate 
of  Farreedpore  had,  before  sentencing  him  under  s.  174  of 
the  Penal  Code,  confiscated  all  his  moveable  property  under 
s.  184  of  the  Criminal  Procedare  Code  ;  that,  after  the  High 
Conrt  had  remitted  the  remainder  of  the  sentence  passed 
by  the  Magistrate,  the  accased  applied  to  the  Magistrate* 
under  s.  185  of  the  Code  of  Criminal  ProcedarOj  praying 
to  be  restored  to  the  possession  of  his  confiscated  property, 
as  the  same  had  been  released  by  the  High  Court ;  bat 
the  Magistrate,  being  of  opinion  that  the  High  Court  had 
passed  no  specific  orders  regarding  it,  rejected  the  applica- 
tion ;  that  the    accused   next  aj^ealed  to  the    Judge  of    Dacca 

who  diroQted  the  application  to  be  made  to  the  Additional' Judge 
of  Fuoreedpora,  and  that  the  latter  officer,  on  being  applied  to, 
refused  to  interefere  on  the  ground  of  want  of  authority,  though 
he  waa  of  opinion  that  the  High  Court's  order  included  the 
release  of  any  property  attached  by  the  Magistrate.  Tha 
petitioner  prayed  that,  as  the  High  Court  had  already  relessed 
him  ^^  from  the  unjust  seutenoe  passed  by  the  Magistrate/' 
the  Court  would  be  further  pleased  to  order  the  property 
confiscated  to  be  released. 

On  the  same  day  the  Court  passed  an  order  directing  the 
Magistrate  to  "  restore  all  the  moveable  property  of  the  peti- 
tioned which  may  be  under  attachment/' 

Mr.  Belti  ^^^  li^gal  Bemembrancer,  subsequently  appli^ 
on  behalf  of  the  Government  to  the  Court  (Kemp  and  Glover, 
J  J.),  objecting  to  the  order  of  the  27th  March.  His  pray^^ 
was  thus  worded  ; — i 

"Your  Lordships,  without  calling  upoathe  Government  to  show 
cause  against  the  said  Mir.  Sarwar  Jan's  application,  direoted  the 
Magistrate  to  restore  to  the  petttioflor  aU  the.moveable  property  which  was 
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vtndar^Mrtffclmieat;  that  yoas  pelstioiier  sobmitB  thab  yoar  Lordships*  order        1872 
didnof^nffp  totbe  properi^oC  thQ   said  Sarwsjr  J«a  whiohhiftd  boea       ih^hs 
declared  to  bo  at  the   disposal  of   QoTemment>  but  only  to  such  portion    Mattbi  ov 
of  the    said  Mir  Sarwar    Jan's    property   as  was  andor  attachment  ;  *"»  Prrtriow 
bnfcshouldyottr  petitioner  be  in  error  in  supposing  that  your  Lordships'  oo«m«kt 
order  did  not  embrace    the   property    whioh  had  been  declared  to  be  at  ov  Bs2«oal. 
the  disposal  of  Government,  your  petitioner  would    solicit  your  Lord 
ships  to   canoel   your  en  parte  order  of  the  S7th  March,  and  allow  yoitr 
petitioner  to  be  heard  in  the  case." 

The  Conrt  (Kemp  Mid  Glover,  JJ.)  ordered  a  notice  to 
be  MVffid  oti.  Mir    Sarwar   Jaa    to    show    cause  why  the  order 

of  the  27th  March  1872  should  act  be  cancelied. 

*  • 

f 

Mr.  Bell  for  the  Government. — The  Ooart  have  not  aeqnitted 
the  aocoaod  of  the  offesce  under  a.  174  of  the  Feaal  Code,  of 
whieh  he  wad  couvicti^dj  bat  hare  merely  ^  remitted  the  fine 
aad  the  remaiader  of  the  term  of  imprisonment,  holding  that 
the  conviction  was  proper.  The  property  referred  to  by  the 
aQopsed  in  his  petition  of  the  27th  March^  and  in  the  order  of 
tUn  Court  of  the  eame  date>  was  not  properly  which,  had  been 
a^taobed  for  tl>e  realization  of  the  fipe,  but  propeil^y  whioh 
had  beea  attached  under  s.  184  of  the  Criminal  Procedure 
Code  previous  to  the  passing  of  the  sentence^  at  the  time  when 
tbe  proolamation  was  issued,  calling;  upou  him  to  appear  and 
^UflFor  to  a  charge  of  riot  and  murder  ;  it  had  also  before  the 
coQviction.  of  the  accused  been  de«3lared  to  be  at  the  disposal  of 
Qoverument.  The  property  cau  only  be  restored  in  the  way 
indicated  iu  s.  185  of  the  Code;  but  the  conviction  under 
a  174  of  the  Penal  Code  having  been  upheld  by  .this  Conrt^ 
the  accused  cannot,  avail  himself  o£  the  proviaions  of  s.  185. 
The  property  is  at  the  disposal  of  Government^  and  thia 
Conrt  haa  naoontrol  over  it*  The  order  of  the  27th  March  waa 
gassed,  it  ^ift^ld  ^eem,  in  ignoranoa  o£  the  .  real  &ot8  of  the 
caaa,  and  is  one  which  clearly  thia  Court  had  ap  jurisdiction 
to  make. 


'  Baboo  Thirga  Uohan   l)a8    for   the   accti8ed.---Ther6  is  no 
section  of  the  Act   uidtfr   ishtthuthb  (Government  can  ask  lor 
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iW>  a  roTiew  o{  the  order   <^    the  27tk  l£aroh«    Queen  r.  Oodai 

In  to  Rout  {\)  deoidea  thaA   there  oau    be   Be   re^ietr  d  aa  erier  of 

m*™e  Of  |.yg  (jQtirt  in  a  crimmal  case.    If   the    order    be  really  without 

Off  TH«  jurisdiction  J  it  is  void    ab  initio^  and  the   Magistrate   need  not 

GoTBJUfMIMt      1  .. 

OF  BiNOAii  o*>®y  It- 
Mr.  Bell  in  reply. 

The  judgment  of  the  Court  was  deliyered  by 

Kixp^  J. — ^In  this  case  Mr.  Bell^  the  Legal  BemeibbniDcer, 
appeared  on  behalf  of  the  Government  of  Bengal,  and  moved 
the  Court  to  eanoel  an  order  passed  on  the  27th  Itairdt  1872, 
on  the  ex  parte  petition  of  one  Sarwar  Jan. 

On  the  8fch  July  1872,  notice  was  issued  to  Sarwar  Jan  to 
appear  in  person  or  by  pleader. 

It  appears  that  Sarwar  Jan  was  committed  by  the  Kagtstrate 
of  Furreedpore  to  the  Sessions  to  take  his  trial  on  a  charge  of 
riot  with  murder.  Sarwar  Jan  was  convicted  by  the  S^saiona 
Judge,  but,  on  appeal,  was  acquitted  by  this  Court.. 

Previous  to  the  apprehension  and  commitment  of  Sarwar* 
Jati,  hehadevad^  proeess,— w.,  a  warrant,— *iesned  against  him, 
Md  eertain  moveable  property  belonging  te  himy  which  had  beea 
attached,  was  declared  to  be  at  the  disposal  of  the  Government 
under  s.  184  of  the  Code  of  Criminal  Procedure*  After  the 
acquittal  of  Sarwar  Jan  b^  this  Courts  he  was  pot  on  his  trial 
under  s.  174  of  the  Pbnal  Code,  and  being  con victedj  was 
sentenced  to  imprisonment  for  a  term  of  six  months  and  a  fine- 
of  Rs.  1,000;  this  being  the  maximum  sentence  whichi  can  be^ 
passed  under  that  section. 

Sarwar  Jan  then  petitioned  this  Courti  and,  ett  the  22n J 
December  1871,  Cemp  and  IT.  Jackson,  JJ.,  were  of  opinion 
"  that  it  could  not  be  said  that  Sarwar  ^nls  absence  did  not 
origitiate  in  a  desire  to-  evade  process  '^  but  on  the  last  groutid 
of  his  petition,  whidh  contained  »  prater  tormitigaiion  of' 
punishment,  those  Judges  held  that,  ^though  they  confirmed  the 
conviction,  they  were  of  opinion  that,  as  Barwar  Jan  had  been 
then  some  numths  in  jjail,  and  had  been  acquitted  of  the  graver 
/o^rge  of   riot    with   inard9^i.  the   r^i^aing  portio);i  o£  ih^ 

(1)  S.  L.  S.  Bnp.  ToL 
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iBenteooe  onght  to  be  remitted.    Nothing  was  said  as   to  the       ^^^ 
remisaton  of  the  fine,  bat>  doubtless^  it  was  the  intention  of  the      in  rat 
Judges  to  remit  it.  ^T^ln 

Sabseqaently,  on  the  27th  March  1872,  Sarwar  Jan  presented      o*  '^^ 
li  petition  to  this  Courts  praying  that   as  he   had   been^  as  he  ^VwmaiI 
states,'''  released  by  this  Goart  from  the  anjnst  sentence  passed 

by  the  Xagistrate,"  the  Gonrt  woald  be  pleased  to  direct  the 
confiscated  moyeable  property  to  be  restored  to  him.  On  this 
petition  We  passed  an  order  directing  the  Magistrate  to  restore 
all  the  moreaUe  property  of  the  petitioner  whioh  may  be  nnder 
attachment. 

It  ispclear  that  the  pleader  who  presented  this  petition  did 
not  place  the  trne  circumstances  of  the  case  before  the  Court ; 
no  mention  d  the  fact  that  the  property  in  question  had 
been  declared  to  be  at  the  disposal  of  the  Gcvernment  was 
made  (1)^  the  petitioner  was  also  incorrect  in  etating  that 
this  Court  had  '^  released  him  from  the  unjust  sentonce  passed 
hj  the  Magistrate^''  What  the  Court  did,  was  to  mitigate  the 
sentence^  although  they  upheld  the  conviction. 

It  has  been  argued  by  the  pleader  for  Sarwar  Jan  that  this 
Court  is  not  competent  to  review  its  order,  and  the  case  of  Qiieen 
Y.  Godai  Rout  (2)  was  referred  to.  In  that  case  it  is  laid  down 
that  a  review  of  judgment  will  not  He  from  a  sentence  or  judg* 
ment  pronounced  by  the  High  Court,  or  by  a  Division  Bench  o^ 
4he  High  Courts  on  appeal.  Bat  in  this  case  our  order  was 
passed  without  [notice  Ho  the  Magistrate  or  the  Government  of 
Bengal,  and  ^the  facts  of  the  case  were>  to  say  the  leasts  not 
correctly  stated^ 

Beings  therefore,  of  opinion  that  the  property  which  has  been 
declared  to  be  at  the  disposal  of  the  Government,  of  Bengal  can 
oftly  be  restored  to  Sarwar  Jan  by  that  Government,  and  t  h^t 
our  order  of  the  27th  March  1872,  which,  though  it  refers  in 
terms  to  the  property  under  attachment,  clearly  contemplated 
the  property  in  question,  was  based  upon  an  error  in  law  caused 
by  a  misrepresentation  of  facts,  we  canoel  it. 

Order  cancelled^ 

X 

(1)  See  statement  oantained  ia  petitioo,  anto  p.  944.         (2)  B.  L.  R.,  Sap.  Vol. 
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STAD  LUTF  ALI  KBAN  (Phknrmt)  v.  M0S8AMAT     ^ 
1871  AFZALUNIS^A  BEOUM  akd  ovhebs  (DBfSVDAVTs;. 

June  30. 

ON  APPEAL  FROM  THE  HIGH    COURT   OP  JUDICATURE  AT 

PORT  WILLIAM  IN  BENGAL. 

LhmUUion^Ad  XIV  of  iSoQ-^A^eemenl — Money  liod  and  reecioed. 

A,  Bt  Mid  (7  being  joint  oreditorg  of  X>,  A  tad  B  reoeiTed,  \h.  18M, «  pafttoat  oa 
MoouRt  in  respect  of  their  share  in  the  debt  D  having  made  default  in  paftment  of 
the  balance,  eeparafce  saibs  were  broaght  affainit  him  by  ^4.  B,  iMid  C.  The  Gonri 
having  held  that  the  (  aym'^nt  was  a  payment  to  all,  A  and  B  r^cOFered  more  than* 
their  shore,  a&d  C  recovered  less.  A  family  suit  for  partition  between  A  B,  and  C  was 
in  1862,  oompromised,  and  it  was  agreed  that  all  claims  between  the  parties  shonld 
be  considered  as  settled.but  it  was  agreed  that  if  C  should,  oat  of  an  appeal  broaght 
by  him  against  A  have  any  claim  against  A  and  ^^  that  should  be  reserved.  (^^ 
appeal  was,  in  1863,  nnsnccessfnl,  and  in  1864  he  bronght  an  action  agaixut  A  and 
B  for  his  share  of  the  money  paid  in  1856.  JSTa^d,  that  he  was  entitled  to  raooivsr 
the  amonnt  which  A  and  B  had  rooovered  agaifiBt  J>  in  excess  of  their  daim,  and 
that  the  suit  was  not  barred  by  the  law  of  limitation. 

Thi6  was  aa  appeal  from  the  decree  of  Ib^  High  Court  of 
Calcutta^  dated  the  30th  Jaae  1865,  reversiaj?  the  deoision  ot 
the  Judge  of  Patna  on  the  ground  that  the  suit  was  barred 
by  tba  law  of  limitations. 

The  appellant  and  respondents  were  members  of  the  «ame 
family^  being  heirs  of  Sya<i  AbduUa.  The  appellant  was  entifted 
to  ten  twenty-fourtbS)  the  respondents -to  fourteen  twenty  •fourths' 
Byad  AbduUa  was  a  creditor  of  the  Raja  of  Durbungalii 
who  on  an  account  stated  with  the  heirs,  was  found  in  debt* 
Rs.  3^34,812-14,  for  which  sum,  with  interest,  he  executed  a  bond 
to  the  heirs^  dated  2l8t  July  1849.  In  December  1856,  tfta 
respondents  received  from  the  Raja  two  lakhs,  and  for  that  sum 
receipts  were  given  by  the  respondents  as  entitled  to  fourteeti 
twenty-fourths    oE  the  debt.     Ih  1861^    the    appellant  and  the 

•  Prt8tnti—''im  Right  Hon'bleSib  Jamks  Colvilk,  Lokd  Jusncs  Jauks,  IiOftP 

JCbTIC£  AJSLLIsB,  A»D  S^A  LaWUfrClb  Pl££L. 
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it^ 


respondents    brooghfc  separate   actions  against  the  Darbnngali  ^^^ 

manager^  there  being  foor  actions  in  all.      The  appellant  in  his  Stad  Ldtv 

suit  treated    the  two   lakhs    as  paid  on  accoant  of  the  fourteen  ^ 

twenty*foarths.  and  claimed  for  himself  ten  twenty-fourths   of  mumamat 

tke  principal,  which,  with  interest^  amoanted  to  Bs.  2^79^010-1 1-8.  bkvm. 
In   each  of    the   other   snits^   the  amoant  claimed  was  calcu- 
lated thus  :— 

Bs.   A. 

Amount  oE  bond        ..•  ...  .,.  3,34,812    14 

Interest  to  date  of  payment  of  two  lakhs    ...  2,d8,541     2 


Bs.    6,33,354      0 
Deduct  l0-24th8       ...  ...  ...  2,63^7     8 


Bs.    3,69,456      8 
Deduct  paid  on  account..)  2,00,000      0 


Balance  of  principal      ..•  ...  Bs.     1,69,456      8 

Which  sum^  with  interest  on  that  balancOi  the  respondents  claim- 
ed as  their  fourteen  twenty-fourths. 

The  four  suits  were  heard  together.  The  Duifbungah  manager 
contended  that  the  two  lakhs  must  be  deducted  from  the  whole 
debt^  and  not  from  any  particular  share  thereof.  The  Judge  took 
the  same  view,  in  consequence  of  which  the  appellant  recovered 
Rs.  25,530  less  than  the  amount  claimed  by  him,  and  the 
other  sharers  recovered  Rs.  16,155  more  than  they  claimed. 
XThe  present  appellant  preferred  an  appeal  to  the  High  Court 
against  the  decision  in  his  case. 

While  that  litigation  was  proceeding,  suits  were  pending 
between  the  appellant  and  the  respondents  as  to  a  partition  of 
their  estates ;  and  before  the  appeal  by  the  appellant  in  his  suit 
against  the  Durbungah  manager  was  heard,  a  compromise  of 
their  family  disputes  was  made  by  the  appellant  and  respondents! 
which' was  carried  out  by  deeds  dated  in  November  1862^  one  of 
the  clauses  being  that  all  claims  between  the  parties  should 
be  considered  as  settled.    This  clause  was,  however,  followed  by 

"0Iaiw«11.--*That,   with    regard    to    the  claims  involved  in  the  appeal 
pending  before  this   Court  in  No.  456  of  1861,  and  arising  out  of  a  suit 

47 
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1671        brongbt  by  B jacl  Ltitl  All   Khftn  against  the  Baja  o!  DnrbiiBgali,  it  is 

g        -  ^    hereby  stipulated   tllat   this   settlement   and  compromise  have  and  shall 

Ai«i  KHAV     have  tio  connection  therewith ;   that,  if  in  fat  ore  there  arise  in  any  way 

V.  any  kind  of  dispute    in    connection  with  the  claim  involved  in  t|^e  above 

Atz^^mnk  ^^^   between   your    petitioners    (the    respondents)    and  Syad  Lntf  Ali 

BsovK.       Khan,  this  compromise  «hall  not  bar  such  ciaims." 

On  the  14th  Daoembei  1 863,  •  the  High  Couft  affirmed  the 
decision  of  the  Ck)urt  below. 

0&  the  dth  August  1864,  the  appellant  brought  the  prese&t 
8nit  against  tbe  respondents  to  recover  his  ten  t;wenty*4foiirtha 
of  the  two  lakhs  paid  to  them  in  December  1856,  with  interest 
from  that  date.  The  respondents  contended  that  the  suit  was 
•barred  by  limitation,  and  that,  by  the  deeds  of  compromise,  all 
•matters  in  difference  were  settled,  and  he  could  not  claim  a 
share  of  the  two  lakhs. 

The  Judge  considered  that  the  clause  reversing  the  rights  of 

the  appellant,  in  the  event  of  his  appeal  being  adverse  to  him, 

entitled  him  to  sne  for  the  actnal  amocint  he  had  been  prevented 

^recovering  from  the  Durbung^h  estates, — that  is,  Bs.  25^580,  ati4 

■that  the  time  of  action  accrued  from   (he  date  of  tbe  decision  of 
the  appeflil. 

The  H%h  Ooiirt  (Seton-Karr  and  Campbell,  JJ.)  held  th»t 
the  suit  being  for  the  share  6i  the  two  lakhs,  thedaim  waa 
barred  bythe  law  of  limitation. 

Sir  Baufidell  Palmer,  Q,  C,  and  Hr.  Pontifix,  for  the  appe^j 
lant,  contended  that  the  deed  of  compromise  having  expressly 
'reserved  the  appellant's  rights  in  the  event  of  his  appeal  bein^ 
unsuccessful,  the  time  could  not  begin  to  run  until  the  demioiiL 
of  that  appeal;  and  that,  although  the  claim  was  stated  as  being 
for «,  share  of  the  two  lakhs,  the  clause  in  tlie  €ompromiw 
'entitled  the  appellant  to  claim  all  the  benefit  which  the  respond- 
ents  had  received  from  that  money  iiavjog  been  received  by 
them. 

Mr.  Field,  Q.  C,  and  Mr.  Doyns,  for  the  respoudeats,  ooo- 
teuded  that  the  compromisiB  was  a  settleiQOat  o|  all  (Q^maop^ 
that  date ;    that   although    the    payment    of  the  two  lakhs  was 
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l^npwn  to  hav^been  made  to  the  reapondeuts,  no  mention  of  that       ^^^ 
wa3  made,  and  the  mere    faet   o£  an    erroneous   decree  by    the   stad  Lxm 
High    Court,  under  which  the  appellant  dii   not?  recover,   all  he    "*"  f^^ 
waa'eotjitled  to,  gave  him.  no  claim  against  them.     The  appellant    Hubsahat 
should  have  proceeded  to    set  aside  that  diacree  if  it  was  arrone^-     fiiatiif. 
cms.    But  i£  the  suit  was  not  barred  by  limitatiopi   the  appellant 
eoold  not  recover  what  he  had    lost,  but  if  aaything,  only  whak 
the  respondent  had    been  paid  iaexcess,  viz.,    Ba.-L6,1B6.    The 
receipt  of  the   two  lakhs    was  not  an   improper   receipt^  by  the 
respondents.    The  frame  of  the  suit,  however,  would  not  entitle- 
the   appellant  to  recover    even  the  Rs.    1€|155  ;  his    daim-wae 
not  for  that  sum,  but  for  the  share  of  the  two  lakhs. . 
.Their  Lordships  gave  the  following  judgment  :— 
In  this   case   their  Lordsbips  are  of   opinion  that  the  dtoree 
of  the  High    Court  ought  to  be  revoRSod,    and^the-  decree  of  the 
Zitla  Judge  maintained,    with  a  variation  which>tbeir    Lordahipa 
will  state. 

Thel  circnmstances  of  the  case  are   Ihese : — There  was    a  very 
large  bond-debt,  and  apparently,    as  far  as  the   evidence  in. thig 
suit  g  >es,  that  debt  was  a    debt  payable  to  the  sharehelders,.tfa«- 
heirs  of  a    deceased  banker,    according  to    their    shares  in  the^ 
estate.  Out  of  that    debt  a  sum^  of.   Bs.  2,00,000  was    paid,  audi 
Apparently  was  paid  in    respect  of  s  >me    of    the  shares  of    the* 
defendants,  and  not  in    respect  of  the    share  of  the  plaintiff,:  the^ 
pcesent  appellant.   The  sum  of  Rs.    2,00,000  having    been  thus 
pa«d,    different    shareholders   were    minded    to  bring  separate 
tactions  against  the  debtor  for  their  shares^  respectively   of  the- 
balance,  in  each  action  assuming  that  the  BSi.  2^00,600  bad 'beea* 
paid  in  respect  of  tfa&  share.  But    the- debtor    ooaatended  tb*t  he 
was  entitled  to  have  the  R$.  2O3|0OO  appropriated' iiKparl^^reduc^. 
tieo  of  the  whole  debt.  The  result  in  all  those  actions  wae4bat  ti^- 
eoufli  decided  'that  the  Es.  .2,00,000  mruat  (  ^^nst  the<dei»ter  ) . 
be  appropriated  to' the  whde  debt,  and   in  ceneecpiienoe  ottfteir 
holding    that  it  mMt  be  4H>  appropriated^  tliey    cat   down*  th% 
daim  of  l^e  ap.peUant   wry    consideraUy,   and  th^y   eiil(^g(^ 
tfaejolaima  of  the    retpoodntB,.  aad   gwe  them  a  very  consider^ 
«ble  tanefit>— the  result   beiog  that  from  thai   mode  ofdealipg: 
with  the.payment  of  the  Ss.  2,00^6pO»  the  plaintiff  loetRs.  2500Q^ 
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18?>  of  his  sbare^  and  theddendftuts  got^as  they  hmf  adimtted 
Stad  hvn  ihrongh  all  the  prooeedlDgs,  Rs.  16^000  ^ore  thaa  tbej  weiv 
Au  Kh4w.   entitled  to  from  the  common  debtor. 

l^'*^^  ^I^hat  being  so,  the  appellant  filed  his  plaint,  M^ringi  in  effaati 
3I00K.  <'  you  reoeired  the  Bs.  2,00^000  and  it  has  been  now  decided 
that  that  Rs.  2,00,000  moat  be  oonaidered  as  being  recei?ed 
an  account  of  all  of  ns,  and  mast  be  so  considered  from  tiie 
time  when  the  Coort  so  deoidedi  and  yon  mast  aooonnt  to  me 
for  my  fall  share  of  that  earn.''  In  this  case  the  Jodge  of 
the  ^a  Court  did  not  take  that  view,  bat  took  it  as  a  debt 
arising  ont  of  the  result  of  the  saits,  and  he  came  to  the  eon- 
clnsion  that  the  Bs.  25,000,  which  the  plaintiff  had  lost  as  tk 
result  of  the  proceedings  based  npoo  the  new  riew  taken  of  the 
original  payment,  was  the  sum  which  the  plaintiff  was  entitbd 
to  recover  from  his  co-obligees.  The  defenoe  of  the  statute  of 
limitations  was  pleaded,  and  was  overroled  by  the  Zilla  Judge ; 
that  defenoe  of  the  statute  of  limitations  was,  however,  sus- 
tained by  the  High  Court ;  that  defenoe  would  certainly  not 
be  applicable  if  the  daim  were  based  ou^  or  arose  out  of  j  the 
result  of  the  suits^  and  not  out  of  the  original  payment.  Their 
Lordflhi^  are  of  ojHnioa  that  it  did  arise  out  of  the  result  of 
the  B.uitSi  ai>d  not  out  of  the  original  payment  which,  ai  far  ss 
the  appellant  and  respondents  are  concercied,  was  deariy  a  pay- 
ment  made  upon  the  footing  that  it  waa  to  be  taken  out  of  the 
fhare  of  the  respondents  /  and  it  was  not  till  the  respondents  bad 
got  more  than  their  share  that  they  could  be  said  to  hare 
received  any  money  to  the  use  of  the  appellant  so  as  to  gi^^ 
any  ground  of  action. 

But  the  caee  does  not  stand  *  merely  open  that*  There  WMa 
doonment  which  appears  originally  to  have  been  very  much 
vrfied  apon  by  the  defendants  themselves— the  i espciKlents— ' 
as  a  docmaent  ezelndiag  this  claim.  They  said  *' there  waa  a 
deed  of  compromise  made,  fay  whteh  the  claim  of  the  appeUast 
to  any  share  of  anything  which  we  have  ao^oaUy  received  it 
banred.^'  On  the  other  hand,  the  appeUant'a  contention,  with 
reference  to  that  deed,  was  that  there  was  a  partionlar  oiause 
in  that  deed  (the  IHh  olaase  of  one  dedd,  aad  the  lMh;of 
imother   aimikr  deed),  the  elect   of  whieh    he  aays  is  lU»''^ 
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'« There  is  ati  Appeal  pending  between  me   $nd  the  debtor^  in      ^^^^ 
which  I  am  trying  to  get  back  what  I  can    npon  the  footing  stad  Ltn 
tiut  the  decision  of  the  Oonrt  is  wrong  about  the  two  lakhs  of  ^^^^^^ 

rupees ;  tiiat  being  so,  the  compromise  is  not  to  effect  that  in  j.^^'"^"^ 
any  way  whatever,  and  if  any  claim  shonld  arise  out  of  the  bmw. 
rasnlt  of  that  appeal,  any  question  upon  vthat  is  reserved  as 
between  ns.^'  The  Zilla  Court  was  of  opinion  that  that  was 
tbd  true  effect  and  constroetion  of  the  deed,  and  in  that  opinion 
their  Lordships  concur.  From  that  timCj  it  appears  to  their 
Lordships,  there  could  be  no  question  as  to  the  Statute  of  Limit- 
ations^  ae.  the  thing  was,  by  contract  between  the  parties,  reserved 
and  kept  oppn  until  .the  decision  of  that  suit  was  arrived  at^  and 
▼ety  reasonably  so,  becansci  if  the  plaintiff  had  suQoeeded  in  that 
suit  in  getting  the  money  from  the  debtor,  of  course  he  would 
lubve  had  no  manner  of  olaim  whatever  against  the  respondentsy 
who  were  desirous  that  he  should  proceed  with  that  claim,  and 
ahonld  recover  as  much  as  possible  from  the  otiier  party,  and  not 
from  them*  Their  Lordships  are  of  opinion  that  the  decision  of 
the  High  Court  that  there  was  a  bar  under  the  Statute  of  Limit- 
ations was  erroneous. 

But  the  Judge  of  the  Zilla  Court  arrived  at  the  oonclusion 
that  the  plaintifE  was  entitled  to  recover  the  Rs.  25,000,  that  is 
to  say,  the  snm  which  he  lost*  Their  Lordships  are  of  opinion 
that  that  is  not  the  true  measure  of  the  liability  of  the  respond- 
ents ;  that  they  were  not  obliged  to  indemnify  him  from  the  loss 
which  arose  from  the  mode  in  which  the  suits  against  the  debtor 
were  dealt  with ;  but  that,  as  they  had  receiyed  the  Rs*  2,00,000, 
and  afterwards,  by  the  result  of  the  proceedfngs,  they  had 
veoeived  in  respect  of  that  same  debt  Bs.  16,000  more  than 
they  admitted  themselves  to  be  the  full  amount  of  their  claim, 
and  as  part  oi  the  same  mode  of  dealing  with  them,  the 
Bs.  25,000  loss  had  been  incurred  by  the  plaintiff,  their  Lord- 
ships are  of  opinion  that*  upon  every  principle  of  equity,  the 
Bs.  16«000  surplus  so  received  was  money  had  and  received  te 
the  plaintiff's  use^  and  that  his  olaim  to  that  aoMoat  was  es»  of 
the  things  which  he  was  entitled  to  make  under  the  deed  of 
compromise.  Their  Lordships  are  of  opinion  that  there  la 
nothing  in  the  contention  that  this  claim   was  not  specificallf 
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^^7^       made  by  the  plaiafc  in  this  sai^    The  plaiiit  olearly  siMesi  Vke 

t^YAD  huiM  oiraumstances  under  which  fahe  claim  of  the  plaintil!  arises.    He 

Au  Kmmm    Qg^jajxot  sustain  his  suit  for  the  whole  amount  claimed,  but  there 

iCuasAMAt    is  nothing  in  his  claim  for  the  larger  amount  which  deprives  him 

Bwdm!"*^  of  his  right  to  recover  the  smaller  amount,  which,  as  the  resoit 

of  the  facts  pleaded  and  proved,  their  Lordships  are  of  opinien 

13  equitably  due  to  him.    It  can  only  afiEect  costs,  and  witii  those 

the  ZiUa  Judge  has  dealt  on  the  footing  that  the  plaintiff  had 

failed  for  the  greater  part  of  the  claim. 

Their  Lordships  will,  therefore,  reoommend  to  HiBr  Majesty 
that  the  decree  of  the  High  Court  should  be  reversed,  and  thak 
the   decuion   of  the  Zilla  Judge  shotid   be  affirmed  with  lliii 

variation  that,  instead  of  the  sum  of  Bs.   25,630^   the   sum  ef 

_  •    < 

Rs.    16,556-6-9   will   be   the  sum   inserted ;  to  carry  interest 
from  the  21st  September  1861  to  the  date  of  paymeei. 

The  appellant  will  have  the  costs  of  the  af)peal  here,  but  no 
oosiB  are  to  be  allowed  of  eiiher  party  df  the  appeal  in  tfte 
High  Court.  The  costs  as  originally  given  in  the  ZiUftOeast 
will  remain. 

AppMl  allowed* 

Agents  for  appellant :  Messrs.  J,  jST.  and  H.  R.  Siendersm*- 

Ageotf  for  respondents :  Mr.  Wilsanp 


[APPELLATE  CRIMINAL.] 


1872  

April  ^7.  p^yj^  g^^  Blch(»rd  Coiich,  KJt.,  Chief  Juatioe,  cu^  Mr.  Jtk8iu»  AifUlU- 

Is  tux  ujornR  or   tbb   PsTinoN  •»  liATEUBANATH  CHUOBBSBOfTT 

Bupenniendenee,  power  of,  by  Eig^  0(wrf — 24  ^  25  VicL,  e.  I04^^djoun^ 
itieft^-^Enquif^  by  Mc^gUtrate-^ri'ninail  Procedure  Code  {Jtd  XXV  of 

Where  a  Magistrate  had  ad joamed  an  ^qoiry  for  a  came-  not  coniMiplA^  ^ 
'ti.2^crftheCrinHnalftwjedQre  Code,  the  High  Court,  in  ezei>cise  o£  the  power 
sesBfHristmdSBoeHioiaeiMlby  a.  ISof  M«;e5>Tkt.,is.]e4,.seti(sid0'lb0ofdariDe 

K^miAd.        .        ,;  .,  ' 

•Criminal  MiscellaDeoas  Case,  No.  43  of  1872,  against  tti6  ovdier  of  tbsMagMts"^ 
ef  Malda,  dated  the  26tb  of  Fel&raai^  1872. 
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In  thl»  caae  an   applioation    wm  made  to  tlie  'Bigh  Court  by       iS^g 
t}io  petitiosers,  praying  that  an  order  of  the  Magistrate  of  Malda,      ik  tbi 
€ated  the  26th    February    1872,    postponing  the  case  in  which  ^'^^^ 
tliey  were  defendants,  might  be  set  aside,  and  that  the  defendants  of  HATStoi* 
might  be    diboharged    or    brought    to  trial  at  once  without  any    urbotxt. 
Aftrtfaer  adjournments. 

^heflaets  of  the  case,  as    stated    by  the  Oontisel  for  the  peti- 
tioners, and  in  an  affidavit  of  one  Mahanand  Gangooly  in  support 
of  the   application,    were  as    follows :— ^Iswar    Chandra    Roy, 
«emindar  of  Chanchal,  died   on    or  about  the  8th  October  1871, 
leav'ing  two  widows,  Sbideswari    Chovedhrani,  his  first  wife,  and 
Bhnteswari  Ohowdbrani,  his    second    wife.     The  Magistrate  of 
lilalda,  on  hearing  of  Iswar    Chandra's    death,  ordered  Bbaga^ 
liati  Gharan  Chuckerbatty,  a  Police    Sub-inspector,  to  enquire 
ip^bether  the  deoeased  had    l^t    any  will.     In  obedience  to  this 
tMrder,  Bhagabati  Oharan  went  to  Qhanchul  on  the  2  Ist  November 
1871,  aiKl  reported  that  the  deceived  had  executed  an  anwmaii' 
patra  (a  deed  of  adoption)  long  before  his  death,  and  had  caused 
it  to  be  registered  in    the    Furneah    Registry  Office  on  the  4tb 
Januaiy  1865  j  that  the    deceased  had  also  submitted  a  petition 
to  tbe  Judge  of  ParneiA,  in  which  he  informed  the  Judge  oi  the 
axecutionof  the  deed  of   adoption ;  a^iid  lastly  that  be  had  exe* 
iButed  a  will  on  the  18th  Aswin    1277  B.    S.  (3rd  October  1870), 
a  few  days  before  his  death.    The    affidavit    also  stated  that  the 
£ub*ip^ector  had  reported  that  when  the  will  was  produced  before 
liim,  one  Ramkrishna  Bhattacharjee,  the    brother  of  Bhuteswari 
Chowdbrani,  the.  younger  widow  of  the  deceased,  was  preseat  ; 
tb^t  along  with  his    report,   the    8ub*inspector    sent  i&  oopies 
of  all  the  three    documents  mentioned    above    for    the  perusal 
of  the  Magistrate;  and  that  the  Magiatcate   of    Malda,   while 
writing  his  final  report,    about   bringing    the  estate  left  by  the 
deceased  under  the  Court   of    Wards,    gave    it    as  his  opinio.u 
tiialrtba    will    was   not    a    genuine    document,  and  a|so  made 
aome  rofnarks   as    to    tiiere  being    no   criminal  prosecution  in 
respect  of  the  forgery    of    the    will.     This    report    is  dated  i^e 
18th  April  1871. 

.    On  the  fdlowing  day,  Hira    Lsl  Das,  representing  himself  t0 
be  the  Icarpanrdaz  (manager)  of  Shutaswari  petitioned  the  Magia^.. 
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^78       trate  of  Malda>  to  enqaire  into  the  torgerj  of  tbe   will.    The 

In  tu      Magistrate  upon  tiiis^  oq  the  21st  April|  took  the  deposition  of 

Tu^^iTios  ^^"^  ^^  ^^'  ^'^^^^  ^"  "  follows :— "I  am  gomasta  of  Bhates- 
or  Matbuba-  wart  Chowdhrani  of  Karba.  Shideswari  Ghowdhrani  herself 
KwioOTY?  '^  charged  that  she  forged  the  will,  throai:h  whom  I  cannot  say. 
When  the  will  was  forged^  the  aocased  was  not  present  hioself. 
She  instigated  the  forgery  of  the  will.  Many  people  say  that 
Shideswari  forged  the  wilL  If  Gabinda  Das  of  Baohamari  will 
tdl  aboub  it."  Upon  ibis  the  Magistrate  issued  a  sammons  agaioBt 
Grabioda  Das,  and  ordered  the  police  to  make  enquires. 

In  the  meantime  the  Magistrate,  on  behalf  of  the  Ooart  of 

Wards,  took  possession  of  the  estate  left  by  the  deceased  from  the 
hands  of  Shideswari  Ghowdhrani.  The  aflSidarit  continued  :— 
**  And  I  am  informed  and  believe  that^  owing  to  treatment  which 
the  said  Srimati  Shideswari  considered  as  extremely  harsh  and 
oppressive,  she  left  Ghanchul  on  the  20th  June,  and  many  of 
her  principal  servants  also  left  .Ghanchul  at  the  tome  time.'' 

After  the  Police  enquiry  was  completed,  the  Magistrate  took 
the  deposition  of  the  inspector  Mahim  Ghandra  G-hose,  who  had 
made  the  enquiry,  and  who  deposed  as  follows  : — ''The  evidence 
taken  by*  me  shows  that  the  charges  of  forgery  of  a  will  for 
purposes  of  cheating  is  made  out  against  the  following  per- 
sons :«^Bharat  Chandra  Sirkar,  Bamkrishna  Achari,  Bammohan 
Ehansama,  Bamkishor  Sen,  and  Mathuranath  Chuckerbutty. 
The  evidence  will  prove  that  they,  on  or  about  the  lOthorllthof 
Aghran  1277  B.  8.  (24bh  or  25th  November  1870),  at  Ghanchul* 
fabricated  a  document  purporting  to  be  a  will  executed  by  the 
late  Baboo  Iswar  Ghandra  Boy  of  Ghanchul  on  or  about  the 
3rd  October  1870.  This  will  is  a  forgery ;  and  those  men  in- 
tended to  cheat  the  complainant  Bbuteswari  out  of  her  half  share 
in  the  property  left  by  the  late  Iswar  Ghandra  Boy,  and  to  get 
possession  of  the  whole  estate.  I  apply  for  warrants  against  the 
above  five  accused,  as  I  believe  them  to  have  absconded  from 
this 'district.  I  searched  for  them,  but  they  could  not  be  found 
near  Ghanchul." 

The  Magistrate  accordingly  issued  warrants  against  Bstn- 
kishor  Sen,  Mathuranath  Chuckerbutty,  Bharat  Chandra 
Sirkar,  Bammohan  Khansama,  and  Bamkrishna  Achari. 
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It  was  staiidd    in  the    affidavit    that  the  defendants  were  not      .  ^^^'^ 

&t  Malda  when  the  Warrants  were  issued^  they  having  left  In  thi: 
Malda  as  stated  above  j  the  Magistrate  therefore  issued  a  pro-  ^hb  PiTmOTir 
clamation  for  the  defendants  to  appear  on  the  lOth  December  1871^  or  Hathitba. 
andatthesametimeattachedtheproperties^moveableandimmove-  kirbvvtt. 
&ble^  of  all  the  defendants.  The  defendants  Bamkishor,  Mathu-^ 
ranath^  and  Bharac .  Chandra^  in  the  meantime  surrendered 
themselves^  and  the  case  was  fixed  to  come  on  on  the  3rd  Janu- 
ary 1872.  The  Magistrate  refused  to  admit  them  to  baiL  On 
the  3rd  January^  the  Magistrate  postponed  the  caso  to  the  24th 
January^  on  the  ground  that  he  would  not  be  able  to  remain 
in  the  station  to  complete  the  preliminary  investigation.  He 
'further  ordered  summoneses  to  be  issued  against  eight  new  wit- 
nesses^ without  (it  was  stated)  being  at  all  satisfied  that  they 
were  material  witnesses.  The  case  came  on  on  the  24th  Janu- 
ary before  a  new  Megistrate^  who  recorded  the  deposition  of 
one  Police  inspector  and  of  one  Kailas  Chandra  Mookerjee^ 
but  did  not  take  the  deposition  of  the  other  witnesses  who 
were  present.  The  objection  was  taken  before  the  Magistrate 
on  behalf  of  the  defendants  that  the  preliminary  investigation 
could  not  proceed^  as  the  document  was  not  forthcoming,  and 
even  the  copy  prodacei  was  not  proved.  The  Magistrate  upon 
this  summoned  Bhagabati  Gharan  Chuckerbutty  to  give  evi-^ 
dence>  and  made  that  the  ground  of  postponement.  Again^ 
before  the  15th  February,  the  Magistrate  postponed  the  case 
to  the  26th  February,  on  the  ground  that  he  would  be  in  the 
Mofussil  on  the  15th. 

On  the  26th  February  the  case  came  on  for  hearing,  and  the 
defendants  were  again .  represented  by  Counsel.  The  Magis-* 
trate  examined  certain  witnesses,  among  whom  were  Hiralal 
Das  and  Mukadacharan  Mazumdar. 

Hiralal  said  : — ''I  knew  the  deceased  tewar  Chandra  Roy.  ^ 
was  a  servant  of  his.  I  was  ameen  of  the  Bagmara  Kothi.  I  was 
appointed  to  his  service  in  1276  B.  S.  (1869-70).  He  died  on 
the  22nd  Aswin  1277  (7th    October    1870).       I  know  the  three 

defendants  now  in  Court,  Mathuranath  Chuckerbutty,  Ramkishor 
Ren,  and  Bharat  Chandra  Sirkar.  I  heard  that  Shideswari 
Chowdhrani  and  Ramkishor  Sen  prepared  a  will^  purporting  to 
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Wi       be  the  will  of  Iswas  ChaDdra  Boy ;  that  will  was  a  forgery.    I 
Ik  tbe      Tiave  never  seen  the  said  forged  will.  I  learned  that  Iswar  Chandra 
THE^^ETiTioN  ^^y  never  made  any  will.     I  used  to  get  Rs,  6  a  month  as  saliry 
Of  M*THUEi-frOH\  Iswar  Chandra  Boy.     He   did  not  dismiss  me.     Rani  Sbi- 
KBBBVTTT*    doswaH   dissmissed   me.      I   was  dissmissed  from  Aghran  1277 
(November  1870).     I  took   service  with  Rani  Bhuteswari  from  • 
Baisakh  1278  (April    1871)  ;  and  about    ten  days  or  so  after 
I  took  service  with  her,  I  bronght  the  complaint  in  this  case 
regarding  the  forgery  of  the  will." 

Mukadacharan  Maznmdar  said : — '^  I  know  the  three  defend- 
ants,  Ramkishore  Sen^  Mathnranath  Chnckerbntty,  and  Bharat 
Chandra  Sirkar,  now  in  Court.  I  did  not  see  them  forge  any 
will  on  the  9th  or  10th  Aghran  1277.  I  saw  Ramkishor  Sea  * 
and  Ram  Tanu  Das  sittitif^  in  the  veraiida  of  the  dhcctnhhana 
at  Chanchul,  and  Bharat  Chandra  Sirkar,  Mathnranath  Chucker- 
butty,  Ramkrishna  Achari,  and  Dindayal  Maizumdar,  afterwards 
joined  them  in  the  diwdnkhdna,  Rammohan  Khansama  after 
that  shut  the  door,  and  told  Biseswar  Sing,  jemadar,  to  watch, 
and  not  to  let  any  one  come.  This  was'  before  evening.  I  then 
'went  away.  I  afterwards  asked  Jagadis  Mazumdar,  servant?  of 
Shideswari  Hani,  why  they  shut  the  door  and  kept  watch  f  He 
said  that  some  writing  had  been  going  on  (what  writing  I  did 
not  know)^  and  that  one  man  was  to  watch^  and  that  the  estate 
would  not  come  under  the  Court  ot  Wards." 

.The  evidence  of  the  other  witnesses  was  not  important;  two 
•of  them  stated  that  they  bad  heard  that  Iswar  Chandra  Roy 
had  made  a  will  before  his  death.  The  others  stated  that  they 
knew  nothing  about  the  case. 

The  Magistrate  then  pjstponed  the  case  to  the  12di  March  io 
order  to  take  the  deposition  of  Bbagabati.  and  ordered  a  war; 
rant  to  issue  against  hira,  although  the  summo^ns  issneci  against 
him  had  ^not  been  served  upon  him,  and  pat  the  accused  under 
recognizaiTcefl. 

The  Counsel  who  defended  the  accused  protested  against  the 
postponement,  and  objected  to  the  prosecution  proceeding  any 
further,  as  there  was  no  evidence  at  all  against  any  of  the 
prisoners,  and  the  document  said  to  have  been  forged  was  not 
pi^duoed. 
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The  affidavit  also  stated  that  every  time   the  case  came  an  for       1B72 
hearing,  the  defendants   were  oblia;ed  to  take  Counsel  and  a       In  the 

maitbs  oh 

vakeel  from  the  High  Court  at  a  great  coat.  ^b^  Pbtitiok 

Upon  the  petition  of  the  petitioners,  an  order  had  been  issued    ^^^^  (^gu^  1 
by  Bayley  and  Markby,  JJ.,   that   the  prosecutor   Hiralal  Das  kebbuttt. 
should  show  cause  why  the  orders  oC   the  Magistrate  of  Malda 
dated  respectively  the  3rd  January,  15th  February^  and  26th 
February  1872^  should  not  ^be  quashed  upon  the  grounds  stated 
in  the  petition. 

Mr.  Woodroffe  for  the  petitioners. 

Mr.  Fergtisson  for  Hiralal  Das. 

Baboo  Jagadanand  Mooikerjee  for  the  Government-. 

* 

Mr.  Woodroffe. — The  Magistrate  was  wrong  in  issuing  war^ 
rants  against  the  petitioners  unider  the  circumstances  of  the 
case.  It  was  wholly  unwartanted  and  illegal  to  issue  the  war- 
rants Hud  to  refuse  bail  when  the  accused  were  arrested,  when 
there  was  no  evidence  of  a  forgery  having  been  committed 
Before  persons  are  arrested^  there  must  be  knowledge  of  the  fact 
of  an  ofiEence  having  been  committed  derived  from  liegal  testinaony^ 
— In  the  matter  of  the  P'etition,  of  Surendra  Nath  Bay  (I)  and 
In  the  matter  of  Mofhe^  Chandra  Banerjee  (2^.  [Couch'^  G.  J. 
— Here  there  was  a  formal  complaint  on  oath«}  In  the  case 
last  cited,  it  is  laid  down  that  a  Magistrate  must  ascertain  the 
charge  befoi*e  isstrin^  a  warrant.  Bvidence  must  be  evidence 
of  an  ofieuce.  It  is  no  evidence  where  a  witness  says  he  knows 
nothing.  The  force  of  a  warrant  is  exhausted  when  the  pri* 
soners  are  brought  before  the  Magistrate.  Then  the  eyidenoe^ 
must  make  out  a  reasonable  case  to  jostify  further  detention* 
These  warrants  must  be  set  aside. 

The  repeated  adjournments  were^  upon  insufficient  grounds 
because^  from  the  evidence  already  takeu>  there  does  not  seem  to* 
be  any  reasonable  prospect  of  better   evidence  being   obitoine'd 

(1)6  B.  L.  E.,  274.  (2)  4  B.  U  R.,  App.,  t. 
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^_1872       They  were  also  made  in  contravention    of  s.  224  of  the  Criminal 
In  thb      Procedure  Code,  inasmuch  as  they  were  for  a  longer  period  than 
rai^SiTWH  ^^^^^  days. 

OP    lilATHUBA- 

"kT*  vtti^'  ^^'^^  Jagadanand  Jlookerjee. — He  would  not  object  to  any 
application  for  expediting  the  Magistrate's  proceedings,  or  even 
for  fixing  a  day  for  the  trial.  A  Magistrate  has  the  power  to 
postpone  a  case  from  tin>e  to  time,  from  motives  beat  known  to 
himself.  [Couch,  C.J. — A  Magistrate  cannot  be  allowed  to 
go  on  postponing  a  case  from  time  to  time  in  an  illegal  manner, 
without  notice  being  taken  of  his  conduct.  A  Magistrate, 
being  busy  in  the  interior  in  his  executive  capacity,  is  not  a 
reasonable  cause  for  such  repeated  postponements.}  The  Court 
cannot  interfere  in  such  a  case  under  s*  404*  of  the  Criminal 
Procedure  Code,  as  there  is  no  error  in  a  decision,  because  there 
is  no  decision  yet.  This  Court  has  no  jurisdiction  in  sudia 
case — Queen  Y.  Thomas  Bra^(l).  The  language  of  s.  404  is 
there  said  to  be  hardly  applicable  to  a  preliminary  enquiry  by 
a  Magistrate. 

The  last  order  adjourning  the  case  to  the  12th  of  March  was 
in  accordance  with  the  law.  It  is  too  late  now  to  ohjeot  to  the 
other  postponements  by  which  the  parties  cannot  be  said  to 
have  been  in  any  way  prejudiced.  The  evidence  is  not  complete 
now,but  other  evidence  may  be  forthcoming.  A  xhsuv,  J.— 
The  Magistrate  in  this  case  is  also  acting  as  Colleotor  on  behalf 
of  the  Court  of  Wards^  It  is  proper  that  he  should  be  allowed 
to  proceed  in  this  manner^  having  an  interest  in  the  matter  ?] 

Mr.  Fergusson. — ^The  case  did  not  really  conke*before  the 
Magistrate  until  the  16th  December  1871,  when  the  accused 
surrendered  themselves.  Then  it  was  postponed  from  the  3rd 
to  the  24th  of  January,  and  then  again  to  the  15th  Febra- 
^ry.  I  am  not  justifying  the  Magistrate's  proceedings  as  to 
these  adjournments  ;  on  the  contrary,  I  most  admit  that  hia  way 
of  proceeding  in  this  case  so  far  is  a  scandal  apon  the  adminis* 
tration  of  justice .  On  the  26th  of  February,  however,  there 
was  a  witness,  supposed  by  the  prosecution    to  be  an  iiaportant 

(1)  3  W.  B.,  Cr.,  64, at  p.  67. 
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witness,  absent,  who  had  been  served  with  a  summons  to  appear.  1872 

The  absence  of  such  witness  was  a   good  ground  for  postponing       jj,  thb 


MATTER  OF 
THB   FbTITION 


the  case,  and  it  is  in  consequence  of  this  last  postponement  that 

the  interference  of  this  Court  is  invoked.  ov  MiTHORA 

WATH  ChT'C 


Mr.  Woodroffe  in  reply. 

Couch,    C.    J. — (After  stating   briefly  the  facts  of  the  case 
and    the    purport    of     the    petition,    continued)  : — Now,    Mr. 
WoodroflFe  complained  of   the    issuing,  of  the    warrant,     and 
alleged  that  there  was  no  evidence  to  justify  its  being  issued. 
I  think  that  we  ought  not  to  make  any  order  now  with  respect 
to  that.     In  the  first  place,  the  petition  did  not  ask  to  have  the 
warrant  dealt  with  at  alU  nor  did  the   order  which  was  issued 
upon  the  petition  direct  oause  to  be   shown    with  respect  to  the 
warrant.    The  warrant  has   long   ago  fulfilled  all  that  it  was 
required  for,  and  it  would  be  useless  now  to  set  it  aside.    In* 
deed,  in  the  judgment  of  Phear,  J.,  upon  which  Mr.  Woodroffe 
strongly  relied,  it  is  stated  that   the    force    of  a   warrant  o£ 
arrest  is  at   an  end  when  the  prisoner   is  brought  before  the 
Magistrate.     So  also,  with  respect  to  the  two  orders  of  remand 
dated  the  3rd  of  January  and  the  15th  of  February, — they  have 
oome  to  an  end ;  the  petitioners  have  appeared  in  pvrsnance  Ojj 
them ;  and  a  further  remand  has  been  made ;  and  the  real  ques- 
tion 18  whether  the  remand  which  was  made  on  the  2Gth  of  Feb- 
ruary, by  which  the  case  was  postponed  nntil  the  12tb  of  March, 
and  the  petitioners  were  pnt  under  recogniBi^noes  to  appear  Oq 
that  day,  ought  to  be   allowed   to  stand.     The    power  under 
which  the  order  was  made  is  contained  in  s.  224  of  the>  Code  of 
Criminal  Procedure,  which  provides  that  ^^  if,  from  the  absence 
of  a  witness,  or  from  any  other   reasonable   oause,  it  shall  be. 
come   necessary   or   advisible     to  defer  the  ezaminationi    or 
further    examination^  of  witnesses,  it   shall  be    lawful   for  the 
Magistrate,  by  a  written  order,  from  time  to   time,  to  adjourn 
the   enquiry,  and  to  remand  the  aocusedjpersoxi  for  such  time 
jBs  shall  be  deemed  reasonable,  not  exceeding  fifteen  days/' 

Mr.  Woodroffe  relied  very  strooglyi   as  it  appeared    to  me> 
on  a  passage    of  the  judgment  of  Phear,    J.,    in  the  case  ot 
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1872        In  the  matter  of  the  Petition  of  Surendra    Nath   Roy   (1),  ia 

In  the      which  the  learned  Jadge  said  that  a  Magistrate  cannot  lawfully 

THB^?^iTioir  co^Q^i^  to  prisoDy  or  remand  a  prisoner  who  is  before  faim  with-  . 
OP  Mathusa-  oat  snfBoient  groauds ;  and  in  the  complete  absence  of  evidence, 

KKEBirrrY.  there  can  be  no  grounds.  It  appeared  to  me  at  the  time  that 
Phear^  J.^  was  there  contemplating  a  case  where  there  was 
no  evidence  at  all,  and  that  his  language  must  be  read  with 
reference  to  such  a  case.  On  looking  at  the  judgment^  that 
seems  to  be  so,  because  in  a  subsequent  paragraph^  he  says  :— 
"  After  the  2nd  of  November,  the  case  changed »  At  that  time 
evidence  was  produced  before  the  Magistrate  on  which  he 
could  rightly,  in  the  exercise  of  his  judicial  discretion,  hold 
that  the  persons  charged  ought  to  be  committed  to  prison, 
either  to  await  trial,  or  for  safe  custody,  during  the  adjoani- 
ment  of  the  enquiry/^  And  when  we  refer  to  the  statement 
of  what  took  place  in  the  case  from  time  to  time,  it  appears  that, 
on  the  2nd  of  November,  a  witness  was  partly  examined.  '  It  ia 
said  "  that,  on  the  2nd  of  November,  after  the  first  portion  of 
the  evidence  of  the  said  Nabin  Uoy  was  recorded,  Mr.  Manro 
directed  that  the  witnesses  who  had  then  been  sent  by  the  Police 
should  be  kept  in  custody  in  Mr.  Muiiro's  house/'  It  would 
therefore  seem  that  Phear,  J.,  was  of  opinion  that,  if  a  wit- 
ness had  been  even  partly  examined,  the  Magistrate  woald 
have  power  to  remand  ;  and  the  judgment  does  not  support  what 

•  _  

*t  was  quoted  fop  by  Mr.  Woodroflfd. 

We  have,  however,  to  consider  what  is  the  power  which  is 
conferred  upon  the  Magistrate  by  s.  224.  It  is  said  that  if,  from 
the  absence  of  a  witness,  or  from  any  other  reasonable  causOi  it 
shall  become  necessary  or  advisable  to  defer  the  examination 
of  witnesses,  it  shall  be  lawful  for  the  Magistrate  to  adjourn  the 
enquiry.  It  appears  to  nte,  looking  at  the  language  of  this  section' 
that,  if  there  is  not  a  proper  cause,  a  cause  such  as  is  describedi 
a  Magistrate  has  not  power  to  adjourn  the  enquiry ;  it  is  not 
lawful  for  him  to  do  it.  A  Magistrate  is  ikot  at  liberty,  arbi- 
trarily, or  for  any  reason  which  he  may  think  sufficient,  to 
adjourn  ^tbe   enquiry;   it   is  oaly    to   be    in   the    cases  men* 

(1)6B.L.  R.,  275.atp.291. 
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oiined«    And  alibougli  an  improper  adjournment  of  ibe  enquiry        i^?^ 
by  a  Magistrate,  an  adjournment  on  a  ground  which  could  not      ix  thb 
be  Raid  to  show    that   it   was   eitber    necessary   or  advisable^    Hattbbof 

•'  THB  PbTITION 

might  scarcely  be  said  to  be  an  error   lo    the  decision  upon  a  of  Mathuba- 
point  of  law,  or  to  involve  any  question  of  law,  and  s.  404  o*  ^kI^^tty' 
the  Code  of  Criminal  Procedure  might  possibly  not  enable  thi^ 
Court  to  interfere^  we  have,  by  the  15th  section  of  the  Act  under 
which  the  Court  is  established,  a  power  of  superintendence  which 
enables  us  to  deal  with   such    a  case.     I  think  it  enables  us> 
where  »  Magistrate  has   adjourned  an  enquiry,  when  it  was  not 
lawful  for  him  to  do  so  under  s.  224,  to  set  aside   the    order. 
Here  there  was  not  the   absence  of  a  witness,  or  other  reason- 
able caHse,  which    made  it  necessary   or   advisable   to  adjourn 
the  enquiry.     The  witness  whose   absence  appears  to  have  been 
given  as  -a  reason  for  the  adjournment  was   the  inspector  who 
made    the    report.     Assuming   that,  if    called,  he  would  have 
deposed  to  all  the  facts  stated  in  that  report,  it  appears  that  all 
that  he  could  have  proved  would  have  been  that  the  will  was 
produced   to   him,    and    was   afterwards    returned;  and    that 
evidence  being  taken,  there  really  would  have  been  no  evidence 
to  justify  the  detention  of  the  parties. upon  a  charge  of  forgery 
of  the  will;  it  would  really  have   been  just  the  same  as  if  there 
had  been  no  evidence  whatever  against  them. 

The  case  appears — and  it  seems  to  me  it  was  admitted  by 
the  government  pleader,*  and  also  by  Mr.  Fergusson,  who  appear- 
ed for  the  prosecutor — to  have  been  postponed  in  a  manner 
which  could  hardly,  even  by  them,  be  justified.  There  was  not 
any  evidence  taken  which  could  be  made  the  foundation  of  a 
charge ;  and  the  Magistrate  appears  to  have  been  influenced 
in  the  course  ^which  he  took  by  the  expectation  that,  after  some 
time  and  by  dint  of  enquiry,  some  evidence  might  be  obtained. 
But  a  Magistrate  is  not  justified  in  keeping  parties  under 
recognizances  in  the  way  in  which  he]  did  on  this  occasion,  pos- 
sibly from  soon  after  the  5th  of  July,  when  the  warrant  was 
issued,  bat  certainly,  from  the  Sri  of  January,  the  day  first  fixed, 
for  [the  hearing,  until  the  12th  of  March,  with  this  charge 
hanging  oyer  them,  and  remanding  them  from  time  to  time 
in  an  illegal  manner,  the  two  previous  remands  having  exceeded 
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1872       fifteen  days.    This  is  a  case^  I  thinks  in  vrhich  the  Court  may 

Iif  TBt      well  exercise  its  power  of  saperintendence,  and   set   aside  the 

MA'^fcii  OF  |g^|.  Qpdef  of  remand:  and  it  seems  to  me  desirable  tbat  Magia- 

OF  M4THURA4  tratos  should  anderstand  that  the  power    conferred  by  s.  224 

*  is  a  power  which  is  only  to  be  e^terctsed  in  cases  which  come 

really    within  the   terms  of  that    section,     tt  is  not  a  povrer 

conferred  npou  them  to  be  exercised  in  an  arbitrary  mannerj 

and  not  according  to  rale^  but  a  power  which  they  ought  to  be 

careful  in  exercising. 

Therefore^   the  order  which  We  shall  make   is   that   the   Issfe 

order  of  remand^  that  of  the   26th  February^   will  be    annulled. 

The  consequence  of  which  will  be  that  the  petitioners  will  nob 

be  liable  to  appear  in  accordance  With    the   recocrnistencea  which 

they  gave.     If  evidence  is  afterwards  discovered,  which  would 

justify  the  charge  of  forgery  being  broujfht  against  them,  the 

Magistrate  is  not  precluded^  by  the  order  of  which  We  now  make 

from  taking  proceedings  again. 

Ofder  Bet  aside, 

m 

[PRIVY  COtJNClL.] 


LALA  BANSaiDHAR  (Drjbndaot)  t^  THE  aoVBRK- 
1Q72*  MEIfr  OF  BElfQAL  {Pikisnti^,} 
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tTovation  of  Bond  ^Principal  and  Surety  ^tlvichnet. 

B  b«o&tae  surety  uader  bdod  to  Goventment  for  the  trefttorer  of  a  CoileotoFate. 
l^he  Collector  yearly  ezamiaed  the  aCcoiints,  and  straok  a  balaaoe  which  he  certi- 
fied to  be  correct,  B  on  each  bach  occasion,  executed  a  new  bond,  but  the 
old  bonds  were  not  cancelled  or  given  up.  On  subsequent  enquiry,  the  treaitter 
was  discovered  to  have  enibeszled  moneys  daring;  each  year.  Bidd  that,  on  tooh 
diflooveries  being  made,  B  was  stitl  liable  Under  the  old  bonds,  there  having  beeft 
no  novation. 

Where  the  ^ourfcs  below  had  admitted  evidence  not  properly  admissible,  the 
.Tudioial  Committee  examined  the  whole  evidence,  and  being  satisfied  that  tfasr^ 
Was  independent  of  that  inadmissible  evidence,  suMcient  to  justify  the  deeisioB 
of  thoee  Courts,  dismissod  the  appeal. 

•Prtf«<9»t«:—TBE  Right  Hon'ble  Sir  Jambs  W.  Colvjlb,  Ijobd  Jostici 
Jameb,  Lo&d  Jd3Tics  MF'LUbh,  ajxd  Sia  Law&<kc<  FseIi. 
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This  was  an  appeal  from  Ihe  decision   d  the  Sndiei*  Oottrk  at       ^^'^^ 

Affra,  dated    24th   Janaary .    affirming    that   of    ihe  ^ttdge  o£  lala  B^mi^ 
^Jt  Dhar 

Mirsapore.  d. 

.     The  action    Was   brought    by   the    Government  against  the  tna  Goytwi* 
appellant  as  surety  for  one    Srikrishna  Ohowbay,  the  treasurer      bsnoau 
of  the  Mirsapore    OoUectorate,  on    four   surety   bonds    dated 
.April  1841,  February  1842,  February  1845>  and  March  1846.        ' 

At  the  end  of  each  year,  the  Collector  examined  the  acoounis^ 
And  a  balance  was  struck  and  signed  by  him  5  a  certificate 
^as  also  signed  by  him  as  to  the  correctness  of  the  cash  according 
«to  the  accounts.  The  first  balance  and  certificate  were  dated  in 
December  1841,  and  the  appellant  afterwards  executed  a  new 
bound  in  terms  similar  to  those  of  the  former  one,  and  so  he  did, 
on  each  occasion  of  a  certificate  being  given,  but  the  old  bounds 
were  not  taken  back  by  him.  In  1848,  the  Qovemment  found 
oat  that  some  embezzlements  had  taken  place,  and  a  searching 
investigation  brought  to  light  the  fact  that  Srikrishna,  in  1842> 
soon  after  his  appointment,  had,  by  false  entries  and  transfers^ 
caused  it  to  appear  that  the  cash  balance  was  correct,  while  he  had> 
during  the  whole  tenure  of  his  office,  been  appropriating  largo 
.Bums.  Upon  this  the  Collector  insistet^  upon  the  appellant  making 
good  the  defalcations,  and  proceeded  in  a  summary  way  to  compel 
him  to  do  sow  The  appellant  being  forced  to  pay,  brought  an 
action  in  the  Supreme  Court  at  Calcutta  to  recover  the  money  so 
paid  under  duress,  and  recovered  judgment  against  the  Col- 
lector.  In  their  judgment,  the  Supreme  Court  Judges  pointed 
out  that  the  only  way  iu  which  the  appellant  could  be  made 
to  pay  was  by  an  action  on  his  surety  engagement.  The 
Government  restored  the  money  and  brought  the  present 
suit  on  the  bonds,  the  treasurer  Srikrishna  having  in  the  meantime 
been  prosecuted  and  convicted  of  the  embezzlements.^ 

The  defendant,  at  the  hearing  of  the  case,  contended 
that  as,  at  the  hearing  of  his  case  before  the  Supreme  Court, 
the  Judges  considered  that  there  had  not  been  sufficient 
evidence  of  the  defalcations  bating  been  committed  by  Srikrishna 
to  make  the  appellant  answerable,  that  decision  was  a  bar  to  the 
suit ;  that  the  defalcations  were  not  in  fact  committed  by 
Srikrishna,  but  by  other    employes  ;  that  he  could  not  be  held 
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^^^       aDBwerabk'foft  ibe  losses   incurred    previous  to  tbe  dikteof  the 

Ijala  BiM8Bi*'l^t  bond-^  and  that  if    any    loss  had   been  sustained,  it  was  in 

^  v^^       consequence  of  neglect  on    the    part  of  the  Government  o£Soers 

Thk  Gotbbn-  in  investigating  Srikrishna's  accounts,  and  allowing  him  control 

BxNOAL.     over  the  money  in  a  Way  not  contemplated  by  his  surety. 

In  the^courseof  the  trial  the  Jadge  allowed  depositions  |takea 

and  the  result  of  enquiries  made  in  the  absence  of  the'Sfipellant, 

•and  on  the  criminal  trial  of  Srikrishna,  to  be  put  in  as  evidence* 

T4ie  defendansput  in  as  evidence    a    bill  of  discovery  filed  by 

bimin  support  of    his  suit    in   the    Supreme    Uourt    with  tWb 

Collector's  answer    setting    out  particulars  of  the  defalcatiouF* 
He  also  put  in  the   evidence  of    Srikrishna  before -the  Supreme 
Court  denying  the  defalcations  with  which  he  was  charged. 
The  Judge    decided    in    favour   of   tbe  Government,  and  tho 

Sttdder  Court,  on  appeal,  affirmed  the  Judges's  decision. 
The  appellant  then  appealed  to  the  Privy  Council. 

Sir  i2.  Palmer,  Q.C.,  and  Mr.  Leith  for  the  appellant, 'con^ 
tended  that  the  decisions  were  founded  upon  evidence  clearly 
inadmissible  ;  and  that  if  the  inadmissible  evideooe  consisting  of 
the  depositions  taken  on  the  trial  of  -Srikrishna  and  'tiie  inveetiga'- 

tions  made  by  the  local  authorities  were  rejected,  there  was  no 
evidence  of  any  embezzlement  on  the  paTt  of  Srikrishna,  They 
proceeded  at  great  length  .to  analyse  the  evidence.  Theyalao 
contended -that  thera  was  such  gross  ne^ect  on  the  part  of  the 
Government  authorites  in  checkiug  the  accounts,  and  leading 
the  appellant,  on  his  signing  tho  new  bonds^  to  believe  that  tbe 
balances  were  found  to  bo  correct,  that  they  could  not  proceed  to 
recover  any  losses  sustained  previous  to  the  last  bond  j  and  tha% 
in  fact  each  bond  was  a  new  contract  in  substitirtion  of  the 
previous  one. 

Mr.  Forsyth,  'Q.C.,  and  Mr.  JIfenvafe  f or  (he  Governmcfnty 
^ent  ^Iso  in  detail  into  the  accounts ;  and  while  admitting  that 
some  evidence  had  been  wrongly  admitted  they  contended  that, 
independently  of  that  evidence,  there  was  sufficient  evidence  to 
support  the  charges  ;  and  that,  under  Act  11  of  1855,  s.  57^  the 
judgment  should  be  upheld. 
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Their  LoBDsmps  delivered  the  following  judgment : —  ^^ 

This  was  an  action  brought  on  the  part  of  the  Oovernment  of       dhab 

Bingal    against    Lala    Beinshidhar.    who    was  a  surety  for  the  v- 

.  The  Govbrv^ 

treasurer    of    the    Mirzapore  Collectorate ;  and  it  was  brought     mbnt  of 

to  recover    a    sum    with    interest    a£    upwards   of  Ks.  60^000.     B«NOALi 

The  case  on  the  part  of  the  Government  was  that^  between  1843 

and  1848,  the  treasurer  had    been    a  party  to  the  embezzlement* 

of  the  sums  of  money    in    question.     Now  the  first  defence  that 

was  relied  npan  was  a  defence  in  point  of  law.     It  appears  that 

the  surety  bonds    were    three   times   renewed.     The    treasurer 

occupied  that  position  for  a    period    of  eight  years.     The  bond§ 

were  not  renewed  every  year  ;  they    were    three  times  renewed^ 

and  in  the  other  years  the  Government  did  not  renew  the  bonds> 

bat  they  made  an  inquiry    into    the^  sufficiency  of  the  security* 

The  first  point  that    was    argued    on    the  part  of  the  appellant 
was  that,  by  the  renewal  of  the    bond's,  each  bond'y  as  it  was  re- 
newed, was  in  fact  a  novation,  no  thab  so  action  could  any  longer 
be  maintanu'ed  upon  the  old  bond,    but  it  must  be  taken  that,  by 
an  examination  of  the    accounts,    the    Government  had  satisfied 
themselves  that  no  fratid  or   embezzlement  had  been  committed 
np  to  that  time  ;  and'  that    though    they  did  not  give  up  the  old 
bond^  yet,  practically,  the  new  bond  was'  to  be  taken  in  lieu  and 
ttitisfaction   of    the    old    bond' ;  so  that  the  surety  only  became 
responsible  for-  the  deficiencies    which    might   take  place  subse- 
quently to  the  giving  of  ^  the   new   bond.     If   that  defence  was 
correct,  the  consequence    would   be    that    there  would  be  a  de-^ 
fence  to  all,  except  any  deficiences  which  might  be  proved  subse- 
quently to  the  giving'  of  the  last   bond.     Their  Lordships  are  of 
opinion  that  that  defence  cannot  be  maintained.     It  rests  entire- 
ly upon  this,  that  we  are  to  infer  that   each  new  bond  was  given 
in  substitution  for  the  old  one.     The    Sudder  Court  says  that  in* 
their   judgment    the    new    bond   was   given  probably  under  i^ 
misapprehension  of  what   was    the    proper    construction  of  the- 
orders  of  Government,  which    require   that  from  time  to  time— ^ 
in  fact,  annually-— there   should    be    an    examination    into  the- 
Bufficiency  of  the  securites.    They    seem  to  heve  thought  tha% 
made  it  necessary^    or,   at    any    rate,  desirable  that  new  bondl^ 
shMld  be  given;  but  however  that   may  be,  the  question  simplj^ 
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1679  -9 — aro  wo  to  infer  that  it  was  intemded  to  disohargb  the  old 
Lala  B4N801*  bond  if>  after  the  giving  of  the  new  bond^  a  discorery  was 
^^^  made,  thoagh  unknown  at  the  time,  that  frauds  had  been  com-. 
Thb  QomBj^  mitted  during  the  time  that  the  old  bond  was  in  existence  f 
BBMOij^i  If/  indeed^  the  Q-orernment  had  known  of  the  frauds,  that 
would  raise  a  totally  different  question  for  then,  of  oourse^  they 
ought  to  hare  warned  the  surety,  and  not  allowed  him  to  go  on 
by  giving  a  new-bond.  But  that  is  not  contended.  It  is  not 
sug(2^ested  that  until  the  year  1848,  when  the  diBcovery  was 
made  by  one  of  the  parties  in  the  office  making  a  statement  to 
the  Government,  the  Government  had  any  suspicion  whatever 
that  any  frauds  were  going  on.  The .  old  bonds  were  never 
given  up.  The  surety  did  not  ask  for  the  old  bonds*  There  is 
nothing  to  show  that  he  had  any  idea  that  he  was  discharged, 
or  that  he  had  a  right  to  the  old  bonds  :  and  their  Lordships 
think  that  tlie  explanation  given  by  the  High  Gourt  is  the 
oorrect  one  ;  but  whether  it  is  corrector  not,  there  is  nothing  to 
show  that  the  Government  intended  to  give  up  or  abandon  any 
claim  that  they  had  upon  any  of  the  bonds.  Then  it  was  argsed 
that  at  any  rate  the  Government  having  satisfied  themselves,  by 
their  Collector  and  by  the  examination  which  they  made  of  the 
accounts,  that  no  fraud  had  been  committed,  and  that  the 
accounts  were  oorrect,  the  new  bonds  were  given  upon  the  faith 
of  the  accounts  being  correct,  and  that  they  are  to  be  estopped 
from  saying  that  the  accounts  were  incorrect.  There  does  not 
appear  to  their  Lordships  to  be  any  ground  for  that  argument. 
There  must  be  such  gross  negligence  as  almost  to  amount  to  a 
j)articipation  in  the  fraud,  before  the  fact  of  the  Government 
examining  into  the  accounts,  and  not  discovering  the  frauds 
sooner  could  operate  as  a  discharge.  The  object  of  having 
securities  is  that,  if  secret  embezzlements  take  place,  the  Govern'* 
ment  may  have  a  ^carity  upon  which  they  can  rely« 

Then  with  respect  to  the  case  itself.  The  mode  in  which  the 
alleged  frauds  were  committed  is  stated  very  clearly  in  the  Jadg^ 
ment  of  the  Zilla  Judge.  He  puts  it  in  this  way  :— '^  The 
Government  assert^  that  the  embeeidement  occurred  in  this 
way,  viz  :<— The  treasurer  received  sums  of  money  on  acooaiit 
ijit  revenue  of  villages^  &o ,   which    he   did    not    pay    into  tb4 
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GbveraBiQBt   treasary,  or    enter  in  his  Hindi  siahd  (1);  but,  in        ^7^ 
conaiyan^d  with  the  siahd-^avis  (2)  and   others,  entered  in  the  lala  Banshi- 
Persian  siaha,  as   received  by  transfer,  althoagh  there  were  ne        ^hak 
deposits  on  account  of  the  said  villagesi  &c.,  from  which  pay-  thk  Goteum* 
ments  by  transfer  could  be  made,  at  the  same  time  referring  in      bj^^^ 
the  said  siahob,    and  also    in    the    receipts  he  gave  for  the  said 

Bums  to  orders  issued  for  payment  by  transfer  from  bona  fide 
deposits  relating  to  other  villages,  &c.)  which  payments  again 
were  made  up  from  moneys  paid  into  the  Government  treasury 
in  advance  on  account  of  other  villagps^  &c.,  which  will  be 
adverted  to  below.  Banshidhar^  in  his  answer,  does  not  posi- 
tively deny  that  the  sum  sued  for  has  not  been  embezzled^ 
but  he  insiste  that  Srikrishaa  never  received  the  items  form- 
ing that  sum,  or  they  would  be  in  his  Hindi  sidhd ;  and 
moreover,  ir9ci,l8  (3)  have  not  been  adduced  to  show  that  the 
sums  were  eent  to  him  tp  take  charge  of ;  apd  that,  in  short 
the  Persian  aiikla  and  tehsildfi/ra  are  the  embezzlers,  and, 
not  ^nkriiduia.  I  consider  that  the  statement  of  the  Govern. 
v^etkt  proved  as  to  the  amount  embezzled/' 
•  Now,    that    bei&g    the  sort  of  charge  that  was  xnade„  it  was, 

Btrongly  argued  on  the  part  of  the  appellant  that  it  was  proved 
only  .by  inadmissible  evidence  ;  and,  indeed^  it  is  on  account  o{ 
this  allegation  that  the  charge  was  ooly  supported  by  inadmis* 
Bible  evidence  that  their  Lordships  have  been  induced  to  hear 
this  case  at  such  coosid  erajble  length  as  they  have  done ;  because^ 
i£  it  had  been  simply  an  ordinary  case  in  whieh'it  was  apure 
question  of  fact,  which  both  the  Courts  below  had  agreed  on,  it 
would  'have  beeu  governed  by  the  ordinary  rule  that,  unless  it 
oould  be  clearly  shown  that  the  Court  below  had  made  some 
plain  mistake,the  judgment  ought  to  be  affirmed.  Now,itis  alleged 
that  they  made  a  plain  mistake  in  this  way  ;  that  there  was  a 
great  deal  of  inadmissible  evidence,  to  which  both  the  Courts 
I)elow  gaye  weight-^not  only  evidence  which  was  inadmissible 
by  the  law  of  England,  but  evidence  which  ought  not,  in  fair- 
ness and  justice,  to  be  allowed  to  have  any  weight. 
That  alleged  improper  evidence  consisted  principally  of  this  :— ». 

(1)  Account- book.  (3)  Lit«  sending  ;  vraaHruama,  an  invoice, 

(i))  Aoeountant. 
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1872  When  the  alleged  frands  wore  in  the  first  instanoe  diaoovered 
Lala  B4N8MI.  *^®  ^^^^  thing  which  was  done  was  that  the  Collector  went, 
DHAft  down  to  examine  into  the  matter^  and  to  examine  everybody 
Thb  Govern-  who  could  give  any  information  npon  the  snbjecti  to  find  oat 
BssQkL  ^^^  ^^^  truth  of  the  matter  really  was^  and  he  took  a  great 
number  of  depositions,  and  no  donbt  examined  those  persons' 
from  whom  he  thought  he  could  get  information  privately,  when 
neither  Srikrishna  nor  Banshidhar  were  present.  Now,  certainly, 
^f  any  substantial  reliance  had  been  placed  npon  those  deposi- 
tions—if  this  case  conld  not  be  proved  independently  of  them, 
their  Lordships  would  have  been  disposed  to  think  it  would  cer- 
|.ainly  have  been  wrong  to  place  any  weight  upon  their  evidaoee* 
if  they  were  alive  (and  there  is  nothing  to  show  that  any  of 
them,  except  Srikrishna  himself  were  dead),  they  ought  to  have 
been  called  at  the  trial ;  and  to  rely  npon  an  ex  parte  depositioa 
of  a  witness  who  might  have  been  called  and  crosa-examined  at 
the  trial,  would  not  be  a  praotioe  that  their  Lordabips  would 
at  all  agree  with,  or  think  that  any  weight  shoald  be  given 
to.  But,  as  respects  Srikrishna  himself,,  he  was.  frequently 
examiped ;  first  he  was  examined  by  the  Collector,,  and  subse- 
quently he  was  examined  by  the  Magistiate,  and  then  after* 
wards  he  was  tried  and  found  guilty ;  and  subsequently  an 
action  being  brought  (into  the  details  of  which  it  in  unnecessary 
to  go  at  present,)  he  was  examined  again,  and  thea  alleged  that 
he  was  innocent.  Now,  their  Lordships  do  not  conaider  that  hia 
evidence  ought  necessarily  to  be  entirely  rej/scted  >  it  probably 
would  not  be  satisfactory  to  support  a  case  apoa  an  admiasiQii 
made  by  him  alone,  if  the  other  evidence  was  not  suffioiont  to 
amount  to  strong  evidence  against  him ;  bat  it  there  is  strong. 
evidence  against  him,  then  probably  the  examinations  (^t  any 
rate  the  examinations  before  the  Collector)  might  be  referred  to,. 
for  this  purpose  at  least,,  namely,  to  see  if  he  could  give  any  satis- 
factory explanation  of  the  charges  which  were  made  against  biin» 
Then,  as  respects  those  depositions  which  their  Lordshipa 
think  inadmissible,  they  do  not  fiud^  on  caref ally  oonsiderbg  the 
judgments  both  of  the  Zilla  Court  and  of  the  Sadder  Court--' 
certainly  of  the  Sadder  Court,  and  their  Lordships  are  dis* 
•posed  to  think  of  the  Zilla  Court  also— that  any  reliance  ^9^ 
•  placed  upon  them,  and,  therefore,  they  may  be  rejected.    ^'^^ 
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reid  qaestioa  is>  therefore,  firsb  of  all  taking  the  evidence  which       ^^f^ 

ittii3t  beand  everybody  says   is  ^dmissiblej  how  does  the  matter  i^la Bansuu 

stand  7      There  are  three  things  to  be  made  out«  that  there  was      -^^^^ 

an  embesalement ;  that  the  sum  embseeled  amounted  to  the  sum  Tdb  Goyebn« 

claimed ;  and  that  Srikris  hna,   the  treasurer^  had  a  guilty  know*     BbkIau 

kdge  of  J  and  was  a  pa  rty  to  those  emboEzlements.      Now^   was 

there  an  embessalement  of  the  amount  claimed  f    Upon  that  ques* 

tion  there  really  was  bo  serious  dispute  in  the  Court  below.  It  is 

diarged  plainly  in  t  he  plaint^— the  answer  does  not  in  plain  teims 

atafio  ihat  there  was  no  embezslement  at  all.    On  the  contrary  in 

the  very  first   answer ,    the    substantial  defence  is  that>  if  there 

was  an  embezslementj  Srikrishna  was  not  a  party  to  it*      But  it 

$d  not  rest  there.     All  the  voluminous  documents  with  which  the 

Government  supported  their  case,  the  bill  of  discovery  having  been 

filed  previously^  were  open  to  ex  ami  nation  on  the  part  of  the  defend^ 

ant.  Then  the  accountants  were  called^  and  they  stated  what  the 

result  of  aU  the  documents  was ;  they  stated  that  they  did  show 

a  deficiency  in  the  account  s  to  the   amount  claimed,-— that  is  the 

oofly  possible  way  in  which  a  fraud  of  that  kind  can  be  provedj 

tiecanseit  is  quite  impossible  for  the  Court  itself  to  go  into  every 

single   item  of  the  voluminous  accounts.    In  this  country  it  ia 

the  practice  to  call  an  aqpountantj  who  goes  through  the  books  ; 
ke  makes  a  summary  of  the  accounts,  and  the  other  side  are  left 
to  question  them,  and  this  case  was  conducted  in  that  way»  Now^ 
the  appellant  appointed  persons  who  were  perfectly  competent 
for  their  duty,  he  being  himself  a  large  and  extensive  banker 
and  they  appear  to  have  be  en  clerks  of  his  own  who  themselve 
went  through  these  aceo  unts,  and  after  they  went  through  them^ 
they  Were  asked  did  they  want  any  more  documents,-^was  ther« 
anything  that  the  G^ovemment  could  produce  whi<di  they 
required  f  'They  said  there  Was  nothing  more^  They  were 
examined^  Their  evidence  has  been  read  to  their  Lordships  )  and 
the  result  of  that  evidence  is  that  an  examination  of  all  these 
documents  tends  to  show  that  there  was  an  embeszlement  in  these 
accounts  to  the  amount  stated^  But  they  rest  their  defence  upon 
this :  they  say  these  accounts  do  not  make  out  that  Srikrishna^ 
the  tfeasurer»  was  a  party  to  the  embeaslement*  The  result 
come  to,  from  an  examination  of  /the  accounts  as  they  allege^  is 
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1873       that    tlioy    only    Rhow    that     the  persotis  who  kept  the  Persian 
hihk  Bansoi-  accounts  had  been  parties  to  the  embexalement,  but  that  they  do 

DHAa  jiQt  show  that  the  treasurer  had  been  a  party  to  it. 
Tas  GovBBN^  The  question^  therefore,  in  their  Lordshipd  opinioti  is  redaced 
MINT  or  to  this.  Is  there  satisfactory  evidence  that  Srikrishna,  the 
treasurer /was  a  party  to  these  embezzlements  f  And  that  also  in 
a  great  measare  resolves  itself  into  this,  is  there  satisfactory 
evidence  that  these  sums  in  question  were  received  in  cash  at  the 
tteaaury  at  all  ?  f<w  if  they  were  received  in  cash,  then,  accord- 
iufj  to  the  ordinary  course  of  business,  they  were  handed  over 
to  the  treasurer  himself ;  and,  inasmuch  as  the  Persia!!  clerks 
never  handled  the  money,  it  is  impossible  to  see,  if  the  money 
really  was  brodght  into  the  treasury,  how;  by  any  manipulaticJn 
of  the  accounts)  the  t^ersian  clerks,  who  had  not  got  the  money, 
could  possibly  carry  ottt  these  frauds,  or  embezzle  the  Government 
taloney  without  the  kaovvledge  and  assistance  of  the  treasurer^ 

How  then  does  the  question  stand  as  to  the  way  in  which  the 
payments  were  made  ?  I^he  actual  practice  was  this  t — The  pay* 
hients  Were  either  made  in  mohey,  or  were  made  by  transfer  of 
deposits^  When  they;  were  made  in  money  from  the  village 
)!tuthorities,  an  authority  to  receive  the  money  was  procured  to 
fihow  that  it  was  the  intention  of  the  person  who  had  the  money 
to  pay  in  cash.  He  brought  the  money  to  the  treasurer.  The 
practice  ^as  that  it  was  carried  into  the  room  where  the  treasurer 
Was,  and  it  is  stated  by  some  witness  that  somebody  else  was 
always  thei'e  with  him,  and  there  the  money  was  paid  oven 
There  was  a  receipt,  and  there  is  produced  a  form  of  the  receipt 
{or  such  Cash  payment)  and  that  formed  his  receipt.  Then  it  ia 
the  duty  of  the  treasurer  to  fee  Ihai  that  amount  of  money  is 
entered  in  the  Hindi  account.  Then  it  is  also  taken  to  the 
Persian  clerks,  anrl  they  have  to  enter  the  receipt  of  the  money 
{n  the  Persian  books,  and  then  the  receipt  has  also  to  be  taken 
to  some  othei^  clt^rks,  who  enters  it  in  the  dakhila  account-booki 
Ikud  then  the  receipt  (whether  before  c)r  afterguards  does  not 
clearly  appear)  is  signed  by  the  treasurer,  and  that  is  given  to 
the  person  who  brought  the  money.  Then  it  Would  appear  that 
he  takes  it  hack  to  the  village  authorities,  and  in  some  cases  the 
village  authority  also  puts  his  name  upon  the  receipts 
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Now,  when  the  money  is  paid  by  a  transfer  of  deposits,  then 1??? — 

it  appears  that  these  deposits  eith^  may  bci  in  ihe  treasury  sHiDHiLR 
itself,  haying  been  previously  paid  in  cash,  or  they  may  be  in  ^'  ^ 
some  oiher  treasury,  as  at  Benares,  where  it  may  be  more  con-  ment  of 
venient  to  the  landowner  to  make  his  payment.  If  that  is  the  ^^^^^^ 
case,  an  order  always  has  to  be  got  from  the  Collector  to  autho- 
rize  that  transfer  by  way  of  deposit,  and  then  that  order  appears 
to  be  brought  to  the  ofdoe,  and  upon  the  authority  of  that  order 
the  transfer  is  made.  Now  there  are  ijiaoy  of  these  cases.  The 
Court  below  divided  them  into  three  lists,  and  for  the  present 
reference  will  only  be  made  to  the  ^ist  class,  that  is,  where  the 
receipts  were  actually  given.  Now  in  these  cases,  the  formsi 
of  the  ^ceipt  are  set  out ;  and  the  first  and  the  strongest 
evidence  against  the  treasurer  is  this,  that  the  receipts  are 
given  in  a  form  which,  on  the  face  of  it,  appears  to  be  exclu- 
sively applicable  to  a  payment  in  money ;  and  looking  at  the 
form  of  the  receipt,  it  is  impossible  to  say  that  it  does  not, 
upon  the  face  of  it,  purport  to  be  ^  receipt  for  money.  There 
is  a  number,  and  in  the  first  #olumn  there  is  the  name  of  the 
mehaX,  and  in  the  second  column  th^  is  the  name  of  the  mdU 
gvadr  on  whose  behalf  the  payment  is  made.  Then  there  is 
the  amount  received,  and  the  items  in  respect  of  which  it  is 
paid.  Then  there  is  the  date  upon  which  the  money  was 
deposited,  which  perfectly  plainly  means  the  date  of  the  payment, 
which  is  the  30th  of  March  1844  upon  this  receipt  which  is 
now  before  us.  Then  there  is  the  name  of  tihie  person  through 
whom  the  money  was  deposited,  which  also  perfectly  plainly 
meaais  the  name  of  the  person  who  brought  the  money  to  the 
treasury  and  paid  it  in :  and  then  there  is  the  date  upon  which 
the  receipt  was  given,  which  is  the  80th  of  March  1844,  being 
the  same  date  as  that  upon  which  the  amount  was  paid* 
Now  this  is .  i^ritten  out  in  Persian,  and  purports  to  be  an 
acknowledgment  of  the  receipt  of  cash.  It  is  signed  at  the 
bottom  by  the  treasurer  himself,  with  a  memorandum — 
"  Es.  743  received  by  transfer  by  a  perwanna  No.  2669,'* 
in  the  particular  one  to  which  we  are  referring. 

Now,  there  is  perhaps  some  little  difficulty,  or,  at  least,  their 

Lordships  had  some  little  difficulty  in  the  course  of  the  argument, 

« 
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1872  in  discovering  exactly  what  was  the  mode  of  giving  a  receipt  when 
I.ALA.  Ban-  ^^  payment  really  was  made  by  a  transfer.  Although  there  i« 
r.  perhaps  no  direct  evidence  of  what  the  form  of  it  was  when  the 
''^^MitsTor'  Pa'jni^*  ^^™  J»a^e  "ito  ^^  treasury  by  deposit,  whether  it  was 
Bi^'GAL.  the  treasury  at  Mirzapore,  or  the  treasury  at  Benares,  no  doubt 
some  receipt,  acknowledging  that  payment,  must  have  been  given^ 
Several  of  the  witnesses  who  were  examined  upon  the  part  of  tbe 
Government  stated  that  no  receipt  at  all  was  given  when  a 
deposit  was  transferred,  at  the  time  when  the  transfer  was  made. 
In  the  judgment  of  the  Sudder  Court,  which  appears  to  have  been 
taken  principally  from  the  allegations  in  the  plaint,  which  are  not 
certainly  specifically,  if  at  all,  denied  by  the  answers,  it  is 
stated  that  at  some  time^or  other,  whether  the  practice  was 
first  introduced  by  this  particular  treasurer,  or  whether  it  was 
introduced  before,  is  not  perfectly  dear ;  but,  at  any  rate  upon 
many  occasions,  a  receipt  was  given,  but  that  alterations  were 
made  in  the  form  of  it,  as  one  would  suppose  would  be  the  case, 
as.  otherwise  it  would  represent  what  was  positively  untrue ;  and 
that  it  would  contain  a  reference  in  the  body  of  it,  not  merely 
after  the  signature  at  the  ^nd,  to  show  that  it  was  merely  a 
receipt  for  a  transfer,  and  that  no  money  was  paid  at  all  at  the 
time  when  it  was  given.  Therefore  the  receipt  forms  the  first 
evidence  and  very  strong  evidence  against  the  treasurer. 

Then  that  is  confirmed  in  a  great  variety  of  instances  by 
evidence  upon  the  part  of  the  village  authorities,  the  earmn- 
goety  who  say  that,  as  respects  those  villages,  they  have  no 
deposit  accounts, — ^that  it  was  the  ordinary  practice  to  pay  in 
cash;  that,  secondly,  confirms  the  statement* that  the. payment 
was  in  cash.  Then  there  is  no  entry  of  a  receipt  in  cash  in  the 
Hindi  aidhdy  which  would  make  it  cleai^,  and  which  in  fact  is 
not  seriously  denied,  that,  if  it  was  paid  in  cash,  beyond  all 
question,  the  treasurer  was  a  party  to  the  embezzlement.  Then 
in  the  Persian  ndhd,  they  are  entered  upon  the  day  uppn  which 
the  payment  was  made,  and  it  is  very  important  to  observe  that 
they  are  entered  as  paid  in  cash.  In  examining  the  items,  it  is 
quite  plain  that  in  the  body  of  the  9iaM  they  are  entered  as 
paid  in  cash;  but,  of  course,  if  they  had  been  sunmied  up  in 
the  abstract  of  the  day's  proceedings  as  having  been  paid  in 
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cash,  then  the  amount  of  caiah  in  the  Persian  mdhd  would  have       ^i?? 

differed  from  that  in  the  Hindi  siahdy  and  then,  when  the  Col-     Qau)ul». 
lector  came  to  examine  the  books*  the  fraud  would  have  been  _     j- 

_  The  Govkrjjw 

discovered  directly.  Therefore,  though  they  are  stated  in  the  j^e^t  ot 
body  of  the  Persian  8idM  as  received  in  cash,  yet  in  the  sum-  Bengaj^ 
ming  up  they  are  not  summed  up  in  the  cash  column,  but  they 
are  summed  up  as  a  port  of  those  sums  which  were  received  by 
transfer  of  deposit.  We  also  find  in  these  Persian  sidhas  that 
day  by  day,  not  only  is  the  ultimate  balance  signed  by  the 
treasurer,  but  the  pages  are  also  signed.  It  is  said  that  he  does 
not  understand  the  Persian  language,  but  there  is  no  satisfac- 
tory evidence  of  this,  and  it  is  very  improbp^bla  that  the  Persian 
clerks  should  have  dared  to  go  on  day  by  day  making  those  false 
entries  which  the  treasurer  could  have  discovered  at  any  time. 

Then,  besides  that,  there  wsa  another  clerk,  who  kept  a  book 
of  receipts,  called  the  ddJcMlct,  account,  in  which  notiiing  was 
entered,  except  payments  in  cash,  and  in  which  we  find  these 
entries  as  being  received  in  casl^.  Now?  taking  all  that  evidence 
of  the  payments  being  received  in  cash,  are  we  to  believe  that 
the  landowner  or  his  agent  who  brought  the  money,  the  village 
authorities,  the  Persian  clerks,  tlie  persons  who  kept  the  da-^ 
Mild  books  (of  whose  guilt  th^re  is  no  evidence  whatever)  were 
all  combined  to  cheat  the  treasurer,  and  that  they  should  sue*  ' 
ceed  during  this  long  period  of  years  in  cheating  the  treasurer, 
•though,  at  the  very  time  they  cheated  him,  they  brought  these 
documents  day  by  day  to  him  for  his  signature,  thus  giving  him 
an  opportunity  of  detecting  them  P 

Moreover,  if  one  looks  at  the  accounts  kept  at  the  time,  it 
will  be  seen  that  there  is  no  reference  in  them  to  the  deposit 
accounts  from  which^the  sums  embezzled  were  fraudulently 
pretended  to  be  taken.  There  is  no  reference  to  them  in  the 
Hindi  sidhd^  or  the  Persian  sidhdy  or  in  the  ddUM  book. 
The  only  place  in  which  yoi;  fii^d  any  reference  to  them  is  in 
the  receipts  themselves  in  the  hand-writing  of  the  treasurer  him- 
self. There  you  i^d  a  reference  to  the  alleged  transfer,  and 
that  is  not  denied.  It  is  admitted  by  the  accountants  of  the 
defendant  that  in  reality  these  transfers  were  all  false  and 
fictitious,  beeausQ  in  reality  they  were  not  tranlfen  from  the 
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^872       aoeonotB  of  the  landowner  who  made  the  payments,  but  were 

'saiDHAR     ^^^^^11*7  transf ere  foom  totally  different  acooimta  which  hq4 
V.         nothing  to  do  with  theae  particolar  receipts  |  but  being  after- 

^  'ment^o^^  wards,  as  it  appears,  made  up  in.  some  otb^r  way,  whidi  it  is  not 

i^£NQAu     necessary  to  inquire  into,  the  Oourts  below  agreed  in  the  belief 

that  the  money  was  really  received  in  those  eases,  and  their 

Lordships  certamly  do  not  see  t^iy  ground  a{  qU  for  difiEering 

from  that  <^nion.  • 

k  This  morning  Mr.  Forsyth  has  taken  us  throng  two  selected 

instances,  and  we  have  examined  and  traced  these  two  cases  all 
•  through,  so  as  to  enable  us  to  see  what  was  the  effect  of  the  entries ; 
and  that  which  has  been  statedhas  been  proved  in  these  cases.  We 
havei^ot  thought  itnecessaiy  to  go  beyond  that  ;npr  is  it  necessary 
to  consider  in  detail  whether  there  iq  sujRcient  evidence  in  those 
cases  in  whicb  the  entries  are  npt  produced,  but  only  the  copies 
of  the  receipts, — ^their  I^ord^hips  mi^-st  consider  them  as  copies 
pf  the  receipts ; — ^nor  is  it  necessary  to  go  into  the  detail  of  those 
cases  where  no  receipts  at  all  are  produced,  because  it  is  quite 
clear  that  the  whole  of  the  frauds  are  upon  one  system  from 
beginning  to  end ;  and  when  it  is  once  shown  and  proved  that 
there  were  &auds  to  this  amount,  and  how  they  were  concocted 
and  carried  ont,  and  when  it  is  further  shown  clearly  from 
c<ertaii}  iqst^ces  that  there  is  evidence,  beyojid  all  question, 
that  the  trea^surer  was.  a  party  to  them,  the  inference  is  very 
strong  indeed  that  he'  was  a  party  to  all  the  frauds.  It  never 
pould  be  believed  that  soine  of  the  frauds  were  committed  with 
the  Ipiowledge  of  the  treasurer,  l^e  receiving  liie  money,  and 
that  the  rest  gf  tbe  f  r^tf ds  were  not  practically  committed  in  the 

pame  way. 

TJpon  these  grounds,  therefore,  their  IJordships  have  come  to 
the  Qonclnsion  that  tl^e  judgment  pf  the  Court  below  was  right, 
and  that  it  was  fully  supported  by  the  evidence,  and  hence  they 
will  recommend  to  Her  Majesty  that  this  appeal  should  be  dis- 
znissed  with  costs, 

Appeal  dismissed* 

Agent  for  ajppellant :  Mr.  Wils<m* 

Agents  for  respondent :  Messrs.  liavofotd  and  Waterhou^' 
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JATINBRA  MOHAN  TAGORE  and  another  (Defend-         ^i872* 
ants)  V,    GANBNDRA  MOHAN  TAGOEE  ^'^'^'^^' 

(PlfJ^TSTl^B),  July  $, 


GANENDRA  MOHAN  TAGORE  (Plaintiff)  v.  JA- 

TINDRA  MOHAN  TAGORE  and  ai^othbr  Pefend-    ' ; 
ants)  . 

ON  APPJSAL  PROM   THE  mOH  COURT  OF  JUDIOATUEE   AT 

POUT  WILLIAM  IN  BENGAL. 

Sindu  Will— Deeds  of  Gift—Oonjriruciion,  Eitlea  for-^MoMUewmee  of  So»—     g  e    Is 

Tfit8(9—Jdfe-e9t(ae8—J^itate8  tail.  13  B.L.R.  35. 

14  B.L.R.  69. 
lif,  construing  transfers  by  gjtft  ^ong  Hp^disui,  ^  benignant  construction  is  12  B.L.R.    6. 

to  be  used,  and  the  donor's  intention  canied  ^,  if  ascertMaable,  to  the  extent  j.^l.  R^^^ 
and  in  the  form  which  the  law  a^w^.  Thns>  if  an  estate  be  giren  by  a  461. 
Hindis  to  A  without  word^  of  InheHtaace,  it  will,  in  the  abseiace  of  a  conflic- 
ting oontezt,  give  an  estate  inheritable  as  the  law  directs ;  if  to  it  be  added  an 
imperfect  description  of  it  as  a  gift  of  inheritance  not  excluding  tiie  inheritance 
imposed  by  law,  an  estate  of  inheritance  would  pass ;  if  a  gift  be  in  terms  of 
an  estate  ii^l^eritable  aooQrding  to  law,  with  superadded  words  restricting  the 
power  pf  transfer  wl^ich  the  law  annexes  tp  that  estate,  the  restriction  is  to  be 
rejected;  if  a  gift  b^  tp  4  ^uad  his  heirs  tp  be  selected  from  a  line  other  than 
that  specified  l^y  law,  and  expressly  excluding  the  legal  course  of  inheritance, 
the  gift  ifi  on^y  gppd  so  far  as  consi^nt  with  the  law — A  would  take  a  life- 
estate,  and  the  pther  limitations  would  faiL  All  estates  of  inheritaiice  created 
by  gift  or  will,  so  far  as  they  are  inconsistent  witl^  the  general  )aw  of  inheri- 
tance, are  Toid  as  such,  and  by  Hindu  law  np  person  can  succeed  as  b^ir  to 
estates  described  in  terms  which  in  English  law  wpuid  def  igtts4ie  estates 
tail. 

In  order  to  mak;e  a  gift  under  a  will  good  by  Hindu  law,  the  donee  except  in  th^ 
case  of  an  adopted  child,  or  a  cljiild  en  ventre  $amire,  must  be  a  person  in  existence 
capable  of  taking  at  the  'time  when  the  gift  takes  effect.    A  shild  adopted  after 

•  Present ;— -Thb  Right  Hon'ble  Snt  jAskxB  W.  Colvilb,  LoEnStrsticft  Jambs 
Loan  Justice  Mbllis?^  Mr.  Justice  Willes^  Sib  Montaoue  Smith^  Sib  B.  P. 
Oo&LiBB,  AND  Bib  Lawbencs'  Feel. 
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Mohan 
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V, 

Gansn'dba 
Mohan 
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<tANBNI>B\ 

Mohan 
Taqobb 

V. 

Jatindba 

Mohan 

Taoobb. 


•  man's  death,  in  pursuance  of  a  power  g^Tcn  by  him,  is  in  contemplation  of  law 
begotten  by  that  man. 

The  law  of  wills  among  Hindns  is  analogous  to  the  law  of  gifts;  and  eTen  if 
wills  are  not  uniyersally  to  be  regarded  in  all  respects  as  gifts  to  take  effect  upon 
death,  they  are  generallyaoto  be  regarded  as  to  the  property  which  they  can  trans- 
fer, and  the  persons  to  whom  it  can  be  transferred.  A  person  capable  of  taking 
under  a  will  must  be  such  a  person  as  could  take  a  gift  inter  vivos,  and  therefore 
must,  either  in  fact  or  in  contemplation  of  law,  be  in  existence  at  the  death  of  the 
testator.    8r9«mUiy  $oorjtWMn»y  Dossee  v.  Jhnobondop  Mulliek  (1)  distinguished. 

Trusts  are  not  unknown  to  Hindu  law  j  they  can  be  created  for  carrying  out 
such  intentions  as  the  law  reoognizes. 

There  is  no  reason  why  a  Hindu  should  not,  by  will,  create  an  estate  for  life. 

Where  the  testator  left  his  property  to  A  for  life  with  remainders,  showing  that 
A  should  have  no  more  than  a  life-eatate,  but  that  the  testator  wished  to  tie 
2ip  the  estate  by  proTisions  in  tail,  held,  that  A  could  not  be  declared  entitled 
to  more  than  a  life-estate. 

Where  a  testator  directed  his  property  to  go  in  a  certain  way  on  the  "  failure 
or  determination"  of  estates  created  by  him>  it  was  held  that  such  words  oon> 
templated  the  fact  of  those  estates  being  legal  and  valid ;  and  that  as  they 
were  illegal  and  invalid,  no  effect  could  be  gpiven  to  the  directions  as  to  the 

fuvbher  devolution  of  the  property. 

The  will  directed  that,  at  to  the  personalty,  the  trustees  were,  after  all  annui- 
ties and  legacies  had  fallen  in  and  been  satisfied,  to  stand  possessed  of,  and  inter- 
ested in,  the  fiorpuB  in  trust  absolutely  for  the  person  or  persons  entitled  under 
the  limitations  in  the  will  to  the^>enefioial  or  absolute  enjoyment  of  the  real 
property.  The  High  Court  gave  the  tenant  for  life  the  surplus  of  the  interest  re- 
maning in  the  hands  of  the  trustees  after  payment  of  the  legacies  and  annuities, 
but  ezeluded  him  from  any  right  to  the  subsequently  accruing  interest :  held 

that  he  was  entitled  to  the  interest  of  the  personalty  after  such  falling  in  and 
satisfaction. 

Where  a  son  had  received  as  a  gift  fron^  his  father  property  producing  at  the 

thne  Bs.  7,000  a  year,  their  I^ordships,  without  deciding  whether  a  son  could  be 

deprived  of  maintenance,  considered  that  he  bad  received  an  adequate  ntainten- 


anoe. 


All  tJie  existing  parties  interef^ted  in  a  will  being  before  t}ie  Court,  a  decree  can 
be  made  as  to  the  rights  of  all  Parties.  L<tdy  Langdale  v.  Briggs  (2)  distinguished. 

T^i^Bi;  were  cros£happeal8  &om  the  decision  of  the  High  Court 
(Peacock,  0.  J.,  oud  Non^a^,  J,)^  dated  Ist  September  1869, 
reyersing  the  decision  of  Phear,  Jo  as  to  the  constmction  of 
the  will  of  Prasanna  Eumar  Tagore.  The  will  and  the  judg- 
ments of  the  three  learned  Judges  are  fully  set  out  in  the  report 
of  the  case  whe^  before  the  High  Court  (3). 

The  two  tenants  for  life,  Jatindra  Mohan  and  Surendra 


(1)  9  Hqo.  I.  A.,  1^.       (2)  8  De  G.  M.  ft  G.,  891.       (8)  4  R  L.  E.,  0.  C..  103. 
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Mohan,  joined  in  appealing,  and  a  cross-appeal  was  preferred  by 
the  testator's  son  and  heir^  Ganendra  Mohan. 

Sir  B.  PaJmer,  Q.  0.  (Mr.  Cochrane  with  him),  for  Jatindra 
Mohan  (1).— In  Bengal  a  Hindu  father  has  ftdl  power  to  leave 
his  property  as  he  chooses,  disinheriting  his  heirs,  and  even  depriv- 
ing them  of  maintenance,  and  this  will  has  effectaally  disinherited 
Ganendra  Mohan.  There  is  no  intestacy.  A  gift  by  will  to  two 
sons  to  the  exclusion  of  the  others  bftsbeen  recognized — DeshereTs 
case  (2) ;  so  haB  a  gift  to  strangers — Doe  d.  Munnoo  LoU  t. 
Oopee  Dutt  (3) ;  so  to  a  gift  to  tiie  eldest  son — The  Nuddea 
case  (4).  The  consent  of  sons  is  not  required — Doe  d.  Juggo^ 
moha/n  Roy  v.  8reemutiy  Neemoo  Dossee  (5) ;  Sir  F.  Macnaghten's 
Consideration,  p.  318.  Such  a  gift  may  cause  the  testator  to 
lose  the  religious  benefits  derived  through  a  son,  but  it  is  clear 
that  he  may  make  it.  [Lobd  Justice  Msllish. — ^Would 
not  the  son  lose  his  right  by  becoming  a  Christain  ?]  He  would 
ipso  facto  have  been  struck  out  from  right  to  inherit  were  it  not 
that  Act  XXI  of  18&(X  has  prevented  the  change  of  religion 
depriving  a  man  of  his  estate.  A  Christian,  however,  could 
confer  no  spiritual  benefits.  The  tertamentary  power  is  not  to 
be  limited,  save  by  positive  law.  The  omts  of  proving  such  limi- 
tation lies  on  those  who  contend  that  it  exists.  Begulation  XI  of 
1793  has  a  material  bearing  on  this  point:  s.  2  recognizes  the 
right  of  heirs  where  there  is  no  will.  [Sib  J.  Colvile. — That 
only  leaves  the  testamentary  power  where  it  found  it.]  But  it 
shows  testamentary  power  may  be  exercised  so  as  to  make  a  sole 

heir.  The  Hindu  law  as  it  exists  in  Bengal  is  to  be  applied ; 
see.  21  Geo.  3,  c.  70,  s.  17;  Reg.  Ill  of  1793,  s.  21;  Reg. 
rV  of  1793,  s.  15.  There  is  no  Hindu  law  against 
perpetuities.  A  Hindu  may  tie  up  his  property — Sonatun 
Bysack  v.  Jugguteoondree  Dossee  (6) ;  and  Ooherdh/un  Bysack  v. 
Shamchcmd   Bysack  (7),    which    is  referred  to  by  the  Chief 
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(1)  Their  LordBhips  dedined  to  hear 
more  than  one  t^ounsel  for  each  of  the 
^pellants,  Jatindra  Mohan  and  Soren- 
dra  Mohan. 

(2)  East's  Notes  of  Cases,  No.  22ia. 


(8)  Mort.,  80. 

(4)  1  Sel.  Bep.,  2. 

(5)  Mort./ 90. 

(6)  8  Moo.  I.  A.,  66. 

(7)  Bonrke,  288. 
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Justice  in  im  judgment  in  JTumora  Ajrima  Krishna  DA  v* 
Kwmara  KwmcMra  KrUhna  Deb  (1). 

The  testator  says  the  Hindu  law  is  to  guide  the  execntoHB, 
and  he  wishes  to  make  as  strict  a  aetdemect  iis  he  con.  If  lie 
cannot  make  a  settlement  with  all  ibe  limitatkms,  the  will 
should  be  construed,  so  as  to  recognize  them  as  much  as  possible. 
There  is  a  perfectly  good  succession  of  jife-^states — Jordan  r. 
Adams  (2).  The  will  must  be  construed  as  a  species  of  exe- 
cutory trust — Carter  t.  Bamardiston  (3)  and  Mcuhworih  r. 
Hinxman  (4). 

The  Chief  Justice  has  by  his  decision  set  aside  a  large  class 
of  cases.  It  seems  to  have  been  assumed  that  there  can  be  no 
gift  to  a  person  not  in  ease  at  the  testator's  death ;  apparently  on 
the  ground  that  acceptance  is  necessary  to  complete  a  gift.  But 
the  Hindu  law,  differing  in  that  respect  from  the  Mahomedan 
law,  requires  notiiing  of  the  sort.  The  meaning  of  ihe  passage 
in  the  Dayabhaga,  ch.  I,  ss.  21  and  22,  has  been  misunderstood  : 
actual  acceptance  is  not  required — Rajah  Swraneni  Venkata 
Oopala  Narasimha  Row  Bahadoor  t.  Rajah  Suraneni  Lakshma 
Venka/ma  Row  (6) ;  Shibchunder  Ohose  v.  Rtissick  Chunder 
Neoghy  (6).  An  unborn  son  may  be  adopted — Soonder  Koo- 
maree  Debbeea  v.  Qiidadhvr  Pershad  Tewarree  (7).  There 
may  be  a  good  gift  to  an  idiot — Bahoo  Kooldebnarain  Sliahee  t. 
Mussamut  Wooma  Coomaree  (8).  Successive  adoptions  may 
take  place  after  the  testator's  death ;  Macnaghten's  Principles, 

pp.  83,  ,84.  As  to  the  power  to  adopt  being  exercised  long  after 
the  death  of  the  husband,  see  Bamun  Das  Mookerjee  v.  MusaL 
Tarnee  (9).  The  decision  of  the  High  Court  is  wholly  incon- 
sistent with  the  principles  laid  down  in  SreemuUy  Soorjeemoney 
Dossee  v.  Denobundoo  Mullick  (10).  In  the  second  report  of  that 
case  their  Lordships  said  that  there  is  nothing  contrary  to  Hindu 
law  in  allowing  a  testator  to  gire  property  upon  an  event  which 
is  to  happen,  if  at  all,  immediately  on  the  close  of  a  life  in 


(1)  2  B.  L.  E.,  O.  C,  32. 
(2;  9  C.  B.,  N.  S.,  483. 

(3)  1  P.  Wma.,  505. 

(4)  2  Eeen^  658. 

(5)  13  l^foo.  I.  A.,  113. 

(6)  Fult.  Eep.,  36. 


(7)  7  Moo.  I.  A.,  U. 

(8)  1  Marsh.,  357.         , 

(9)  S.  D.  A.,  1850,  b.  533 ;  7  Moo.  I- 
A.,  169. 

(10)  6  Moo.  I.  A.,  526;  9  Id.,  123. 
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-being  (1).  [Ldbd  Josticb  JAJCES.-«-Tliat  doe^  not  show  that 
«  dmviaeM4n  vabom  son  is  good.]  8&na4mh  Bymuk  t.  aviggvt' 

48)  Jilnwiihflls  tiie  power  of  aJieaation  may  be  taken  atray.  The 
-caaat  of  ^Mmua0mid  Bhaobfm  Moyee  DMa  ▼.  Bam  Kiahare  Acha4rj 
;Cfc)iwh#  .<4)  aad  JBaftooSe«r  Periofr  ^«Am  ▼.  Mukarvfa  Jb^jmdor 
.Arfa^Tflafafl  <5)  were  also  veferred  to. 

Tl^e  chief  J'uslice  iljs,  the  testator  bad  no  power  to  create 
estates  in  tail ;  bttt  is  this  so?  Tbe  law  of  primogeniture  is  not 
alien  to  Hindu  law,  but  it  is  said*  because  the  testator  has  made 
a  bad  condition  of  def easance,  therefore  the  estate  given  is  void. 
But^it  IS  not  so  in  English  law..  Why  should  not  the  infant 
represented  by  Mr.  Forsyth  take  ?  He  was  bom  in  the  lifetime 
of  the  testator,  and  takes  an  estate  of  inheritance  in  tail. 

Potiponiilf  tilie  payment  of  the  legaoies  for  the  ooo^wittioe  ot 
/ti^  e0ti|bteNloe6.not  postpone  the  Testing — seeit^per  on  Legaoie8> 
i(f  otirtk6diti6A)^p.  &78 ;  Jarmaa  on  Wills  (tibird  editioii),  pi  702:; 
:hi'M  M4/rti  >  Trmta  ifi)  •  On  the  subject  of  vesting,  ihe  learned 
-G^iuimA  s^towii  to  Feaene  on  contingent  Bemamdera,  p.  121, 
:S^on  V. '  Prn^jt^l*  (7)>  pieman  v.  Echchkin  (8),  and  Jonte  w^ 
:  JfociMr^m  (9)  ^  he  also  laid  great  stness  upon  the  case  of 
yt^fptcrgfoa.  v;  J^n/mlberdon,  (10),  and  he.oonuoented  at  ledgth^im 
the  cases  ve^apm^  to  by  the  Chief  Juati6e. 
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^r.  J^sjf^/^  Q.  C.  (Mr.  LeUhy  Mr.  Doym,  fand  Mf* 
MorUm^  irith  him),  for  SurmSra  Mohan  Tagope,  iu  .additJMi 
to  tbe  eofm  al)»ady  cited,  referred  to  RewMn  Persad  v.  IfufMh 
m^i  ^9dh4iB^d^  (11);  Elberling  on  inheritance,  s.  295; 'Mac-* 
pagb^nfs  Pi:inciples,  p.  2 ;  TheUussom^s  cape  (12) ;  DayaJbttgha, 
qh.  I,  ss.  18, 1,9 ;  Menu's  Institutes^  ch.  IX,  s.  185 ;  the  Indian 
Succes^on  Act^  s.  101. 


(1)  9  Moo.  I.  A.,  185. 
(^  8  Jd.,  66. 
(8)  Bonrke,  282. 

(4)  10Moo..I.A.,279. 

(5)  12  Id.,  1. 

(6)  8  I>ea.  &  J.,  185. 


(7)  Turn,  k  BttB6.>  31. 

(8)  10  Beav.,  426. 

(9)  1  B1U8.,  22(X 

(10)  1  P.  Wms.,  332. 

(11)  4  Moo.  L  A.,  137. 

(12)  4  Vea,  227. 
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Hf:  JTosWt    Waua/msy  Q.  C,    and  ICr;  J.D.  Sdf  for€U- 

B^itdra  Molia&  Tag<R«.— ^The  tedmicalxttes  of  Ebglith  kw^  viufc 

lie  thiotm  flride>  andtiis  Bugliih  nothms  ei  legalvodL.  efofteUe 

estates  forgottea.    Looking  mt  tiie  will  witiiiDiifr  -Oie  bU  ai 

SngHflh  law,  trostB  according  to  Hindu  Ivw  ara  aMieifpMfi- 

'sions  for  managemeBt,  not  caarying  any  estate ;  and  ^nkevs  ,4to 

management  is  given  in  a  speeific  way,  as  keie^io  Mar  pAsMli, 

and  one  does  not  aoeept,  the  provision  fails,  and  the  beii^^tlavr 

is  entitled  to  manage.    This  was  the  old  law  in  Englaad  be€oie 

21  H.  Vni,  c.  4,  and  is  so  in  Scotland — ^Bell's  Principles,  s.  1998. 

In  Bengal,  property  and  the  right  of  alienation  go  together,  bnt 

no  case  can  be  cited  for  the  total  disinheriting  of  *a  son.    It  is 

argued  that  free  alienation  is'  allowed  by  Hindn  law,  while  at 

the  same  tibrae  it  is  contended  that  a  will  preventing  aHenatioh 

is  good.    He  inferred  to  Mr.  Montrion's  Cases  of  Hindu  Law^ 

p.  594,  as  to  the  dMerent  schools  of  Hindu  law,  and  to' Mr. 

•Msfiie's  Yillage  Communities.    A  Hindu  can  only  give  Ht 

ibsolnto  gift  by  will.  There  cannot  be  a  life-estaiain  a  ehattte  in 

Stt^ishlBw.    A  gift  by  a  Hindu  to  anunbonichSd  isvoid; 

bo  instance  of  such  a  gift  has  been  cited,  and  tlie  vast  leafning 

and  eiperience  of  the  Counsel  for  the  appelhutits  have  been 

unable  to  discover  one.    There  must  be  a  sentient  being  to 

'aoeeipk~Dayabhaga,  ch.  I,  ss.  21  and  22;  and  Hke  note  by 

Brikrishna*    KaUdas  Das  v.  Krishna  Chandra  Das  (1)  shows 

that  a  blind  man  cannot  take  as  heir  ;  and  if  the  estate  be  once 

vested  in  another,  it  cannot  be  divested  in  favor  of  the  blind 

tuan^s  not.    An  estate  cannot  remain  in  abeyance  in  favor  of 

an  heir  hot  conceived  at  the  time  of  the  death.    An  attempt 

has  bisen  made  to  show  that  in  case  of  adoption,  one  not  in  being 

at  the  death  has  succeeded,  but  that  is  a  very  different  cafi(e« 

^  A  son  adopted  must  be  so  adopted  by  leave  of  the  husband, 

and  he  is  in  fact  a  posthumous  son.    It  is  important  to  looi  at 

the  Roman  law.    Mr.  Sandars  speaks  of  that  law  doing  what 

in  fact  the  Hindu  law  does;    it  constitotes  a  pmrsoncb  (2). 

The  persona  must  not  be  uncertain ;  the  posthumous  child  of  a 


(1)  2  B.  L,  E.,  F.  B.,  103. 

(2)  Sandars'  Ixurt;.  of  JuBt.>  Intro.,  pp.  36,  Z7,  and  p.  281,  ei  seq. 
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fttsfuifl^  t>Qni  afi^r  the  donor's  deaths  oould  not  take.    As  the  ^ 
Giuhtf  J[i«riM^hM4n^^M  P<  ^ ' 

iimMi:edaikm)rikmKkj\^js^^^  to  flusfuuBage  tb^re  nJi 

4^.  258,  aoid^to  amk  if  it  is  adnfiaUe  to  introdnoe  into  Hindu  Isw 
jttM.ciimbeicftoine  dooteine  of  uflee.  Tbs  c^ae  of  SreeffmMy  Sqqt^ 
jmmmajf  Jhm^  v*  i)0Mohc»cl0o  MulUek  (1)  has  been  xefenred  ^ 
•{ftoi  Ij.  PlBL.— There  the  partleB  were  ^  alivar  a^  it  WM 
sneiQeif  a  qnestion  of  isnrrarorahip.]  The  oases  of  Kumeum 
A9iim»  JvfMtKt  Heb  y.  Kamcmi  Kvmwra  KrUihm  JM>  (2) 
and  fi^.  Jf/£n«A9»iramam  IXm  t.  Anoa^  Kr%$lma  Bim  (8^ 
are  ioq^ortaat.  3%e  ease  of  Sonashm  Bywxck  y.  JugguUocndree 
Dcmee  (4)  has  beeo  rt^ied  upon;  but  .there  the  bequest  waa 
4n  fisTor  <rf  on  idol ;  tiie ;  f amilj  was  governed  b j  the  MitsJcshata 
law;  ZifA  t}ie  :deoisiQn  "was  that  it  was  a  gift  to  tike  four  soiur 
and  their  offspring  in  the  male  nne,  so  long  as  thd  pKopertf 
remaixied  joint,  they  supporting  the  idol ;  hot  there  the  property 
being  anoestral  wtis  inalienable.  The  case  of  S&mim  Pwmd 
ftmnamust  JttuHuu  Begby  (5)  was  a  case  of  contractr  and  notof 
apnrewilL 

%  the  oroes-appeal  we  claiia  the  whole  f  ee-simplev  AU  the 
gifts  are  void.  When  all  is  done  which  is  pointed  oot  bf  the 
will  (and  &at  may  be  100  years  hence)^  the  first  donee  is  .to> 
take  a  life-estate.  The  will  says : — ^^  I  give  and  devise  (srlbject 
always  to  the  devise  to  [the  trustees]  )  all^  Ao.^  to  and  for  the* 
foUQwii?^  uses,''  which  means  these  are  the  pereons  to  whoia  I 
intend  a4^  some  future  time  the  property  shall  be  oonyegpedu  X 
intend  tl^  property  tp  remain  in  the  trustees,  aaadl  ant  <^  the 
iaoome,  debts,  Sec,,  ar^  to  be  paid,  and  then,  periiaps  10(Xyeara 
tience^  there  is  to  be  oouyeyance  first  to  Jatindra  Mohan  for  life*. 
7he  whole  will,  is  reconcileable  only  on  one  theory,  mr.,  that^ 
save  the  legacies  immediately  payable,  nothing  ia  to  be  paid  out 
of  the  corpiLSy  but  everything  is  to  come  out  of  the  income* 
According  to  Hindu  law,  there  can  be  no  siich  thing  as  a» 
remainder,  dependent  upon  a  previous  limitatioii.    Perpetuiiiail 
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(1)  9  Moo.  I.  A.,  125. 

(2)  2  B.  L.  R.,  O.  C,  H. 

(3)  4  Id.,  231. 


(4)8Mpo.I.Au,e6. 
(5)  4  Id.,  m. 
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are  retragnant  to  Hindti  law.  As  to  troBtB,  tte  le^  ^MM  is  n 
' fietilon of  BzigMflh law.  l^ere  cannot  1^ in HiftdnrlAWlktogiff, 
ai  eootradistingiilBhed  bom  aa  ecpiitaUe  or  beneMid,  ottato' - 
S.  If.  Xm&aoriMiiam  Dom  t.  Anamdm  Ktidina  Bb$B  (1)»  A 
gift  in  tnut  for  aaother  is  void  as  rqpwgnant  4o  fljadb  ksr. 
TIds  will  10  an  audadoiis  atten^t  to  break  ttin»iigk  «ke  Kudu 
h»r,  ahdiApose the teohnioatities of  Shglirii law.  9Ue itetater 
series  tocrsate  what  is  equivalent  to  a  trust  for  aooiwmlatiott  ;  see 
1  Jarmaa  en  WiUs  (third  edition),  p.  254.  Jatindra  Mekaft  took 
no  vested  estate  at  the  testator's  death ;  he  tsAoss^JL  tiaoerki&A 
interest^  and  therefore  the  like^state  is  invalid.  Tiia'OasBS  cited 
bj.the  JnJ^Qs  of  tiie  High  Conrt  wersalso  oomiaenied  eaat 
lengih,  and  it  waa  contended  that  the  decree  onght^  to  be  eem,- 
plete  and  finals  and  that  Lad/y  l(mgdah  v.  A^»  (S)  was 
wffpiieMe. 

Mr.  OocircfMy  in  the  absence  of  Sir  fi.  Pltuner,  elaimed  the 
rtg^t  of  reply.  Their  Lordships^,  hovever,  thongfafc  that  Mr. 
Forsyth  was  entitled  to  reply,  as  in  strictness  they,  eoald  onlj 
hear  one  Counsel ;  but  as  Mr.  Cochrane  desired  to  bring  several 
Other  cases  to  their  Lorddups"  notice,  they  permitted  him  to 
fi^owMr.  Forsyth. 

Mr.  Forsyth  accordingly  replied  and  commented  xhfon  the 
authorities  cited  by  the  other  side^ 

.  Mr.  fiboArame  contended  that  there  was  no  intestacy  whatever 
either  aa  to  the  personal  or  real  estate ;  that  the  son  Jiad  be^i 
diurdieritedy  and  there  was  no  constructive  trust  for  Mm  ;-  that 
tito  OoWt  below  fell  into  the  mistake  of  supposing  that  a  lisgacy 
after  paytrient  of  debts  was  contuigent  at  void  on  the  gronnd 
of  uncertainty ;  that  the  life-interest  giv^i  in  l^e  personalty  was 
followed  up  by  a  gift  of  the  cchrpus,  on  the  legacies  and  aimuitiee 
being  paid ;  tibat  the  Court  bdow  was  misled  by  a  loose  ifidum 
of  Lord  Hardwicke  iu  Bagdtofw  v.  Spmcar  (3) ;  that  the  real 
estate  was  vested  in  tiie  trustees  for  tiie  b^ieflt  of  the  parties 
in  the  will,  the  plaintiff  being  deariy  disinherited.    He  cited 


(1)  4  B.  L.  B.,  O.  C,  281. 
(2j  8  Pe  a.  H.  A.  e.  391. 


(8)  X  Vea.,  1*2. 
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Mf$m»mui  MMm.  y.  Stmdokd  Ptmde  (8),  MophiM  t.  Hop- 

MmigU^  aa^(7k  Mb^nr.Oktkom  (8),  amUky.OmUk  (»}, 
AyWr^  Sum  riK^t  aad  D»,y.  Omvoi  (H/. 

^SMbtSMAAIifm mtiMd  jad^ount m order  to aH^w  fikiMi- 
dmifaiiia  Tfcgaro  k^  b»  hMid  k^  th«  evtdt  o£  hi#  daeldttg^  to 
^OMMtl  ai  Ik^  bar.    OTtliiii^  bowevw^  h»did  nofe 
LI  lumMM/ 

WiKLMi  Xytiow  Mtreffdd  the  ;ftl%mdttt  of  VkAt  Iioi^dtidps 
as  f ollowt :— 

lloaa  wffooooaoiidAM  orMMppekiU  frtM  »  ductM- of  tlio 
Bi^  GottTt  ol  /adiMlim  in.  BeOpra)  (ftppoUolo  rido),  dtepooing 
of  !tiimor«o#  qnedtunifl^  iooohiiif;  tlie  li^  o£  sneoM^ion  to  vato- 
•Uo  prof9lt9r»  portly  onoastrAl  and  portly  aequived^.  o<  tba 
lafeo  HoO'Uo  PfosMlttirKooior  Ti«ore«  a  Hiadsa  iahabkaot  o£ 
OdbotW,  wlu)  died  on  the  80lh  of  Abgoit  1868i  lealNng  li^ 
oidf  flo&i  thor  i^aialiff;  and  t^p  wido^  dau^tora^  ivith.  ailc 
gin^bieUdriB;  thft  ^AOdirea  o£  daaghteis^  bin  oarTinnf  . 

TliidefendAiiti  ami  three  of  ili6  traeteea  and  eseedtoca noder 
ifetria  <rf  Prafiowa  KiuBar»  dated  tlie  lOtfa  of  Ootobor  1868, 
together  witk  the  penkme  la  oxieteaoo  who  ofaan  a  benofioial 
ifldttvil  andei^tbe  will,  oUier  tibaa  logaoiee  aad  aniuutiee  (#liioh  em 
not  dtopoted)'.  The  trueteea  eo4  ezecotors  are  Upeodva  Mohan 
Tagove,  JeittBdra  Hoheo  Tagove^  aed  DargaPra^  Mookepjee*. 
JbtUidra  llohan  TagOre  is  naoted  a»  the- first  teaaat  for  Kib,  and 
be  had,  and  hea,  no  boik  The  defendaat  ^arendra  Mohaa  Tanoce 
<aiiaiedf  in  tiie. wilt  Suhendra . Mohan  Thgore)  ie  alio  iMttod aa 
tenaat  fo^life.  The  defendakit  Vtomt^  Kaiaar  Tagoro  (aaiooir) 
is  tke  son  of  Sarendra  McAaa  Tagoire,.  aad  wai  beni^  ia.  the 
S^ate  of  the  testator.  He  ie  deaeribod  as  teaant  fop  life. 
The  re»ainiDg  dafSMkdsnii^  Sutteodra  Mohan  Tagore  (a  minor), 
is  the  gvandeba  of  Iialit  Mohan  Tagore,  mho  was  dead  at  1<ho 

(1>  1  Notes  of  Msd.  Gas.,  78.  (7)  8  M.  A;  G.,  92. 

(5)  Easi's  NotM,  2  Mori.,  10.  (8)  12  Jar.,  591. 

(8)  1  Sel.  Bep.,  824.  (9)  2  Jur.,  N.  S.,  967. 

(4)  1  Atit.,  58a  (10)  18  Sim.,  486. 

(6)  2  Str.,  1020.  (11)  2  B.  a  Ad.,  87. 
(6)  8  T.  E.,  697. 
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His  fafther  a^ttd  gnoidtMtker  dM  beim  the  48iliitor;  M4he 
iriU  l>e  nKd,  lie  »  Mliitod^  •»  MMelit  Mlmde.  4*  Am 
AOt^  a^fmt  thii  any  othtr  fp!«Mi  iMMfcMUy  iotecttsted  ip  in 
ezistonee.  The  £our|b  tratlM  iifli  jioi  M|6d#  ^bngh  li»  doaa 
net  appMriio  Imw  janomiotti.  Na^M^aoa  .m  toftttlMiJias 
befvk  mM4>.i»«0»I»*M  to  the . /lUfltfed  Wt  of  «4ljidMmptNlii 
ioi  tb0  (MfaqiAjr  in  wbijob  Jitindm  Mfife*  Ta«oa»  ivu»  tew  hM- 
This  latter  point  was  not  argoed  before  tbeir  TiOrdshipB»  and 
tb^y  ^a^noKwspa  £9^  dQCkbtiqg  Aat .  tht  Hi|b  jC^Wk  figbtly 
evemiledit. 

Tba  will  protided  f or  tb»  tesMor^s  ^AragMers  aiad  gMmMiiU 

iJTOD^  bot  made  i>a  provMoD  fortba  plaitttilf,  Btaliait  iha*  be 

bad  been  already  piorided  for  m  ib»  testator's  UMi«M»    Vbat 

provieioii  was  mada  by  aspikl  f{ift  od  tba  oooeUoo  nf '  lbs 

pialatilPls  nMitiage  m  tiie  year  184Sy  wHea  tbero  waa  seMiei 

apoa  Hrn  abedtitefy,  by  bis  fttber^  a  aamittdari^  mliicik  thaa 

ietcbed  Bs.  79000  per  aaiwi»»  and  tba  preaeot  nloa  (tf  wbieb 

tba  plaintiff  doee  net  atata.    TTpoa  die  death  o{  iba  pbuntiftfii 

Ikmt  wiEe^  bia  fatbsr  also  paid  bim  tba  Tafa»  of  bar  jeweky  to 

.wbkfahalaid  elaim.    Tba  explanatkiiL  of  tba  aitelvaion  «f  tia 

'pbuatiff  f«D«i  aay  further  prorttJoftbyitUa  wiUtia  aappliadiby\tba 

'lM)tibfli)iabad  beaoiiiaaObriatiainin^baj^ear  IM^l.-   Na-paa^ 

eaediiiigs  of  exdosion  or  degcadatkm  bad,  howe^er^  ftilowedor 

•been  attempted.    Nor  does  any  sneb  qaestibo  arise  as  was  £fl- 

cassedia  Abraham  v.  illraAoM  (1)  as  to  the^Iaw  appKoabla  to 

thaeenrevt's  awn  peopstfty^.  or  as  to  tba  peiaoiial  rebntioaaaf 

bin  and  bw  f aaiilyv    Tbe  Aet  £SI  of  ISStt^apfaara  ta  *bair 

Lordi^pa  to  be  oondnrive  4asbow  that  tbis  ablkni(e  of  rt]%iaa 

does  net  aiiMt  tbe  plainMPa  tight  ol  inberitaoea-  or  swd^ 

Astbepveseat  iitig^ation  tnras  upon  the  'wKditf  af  tba  will  j^ 
it  will  be  oonfenieat  -to- state  its  effect,  dting  in  ienas-  those 
parts  of  it  which  call  for  interpretatioa.  It  Wa»  in  the  English 
btfigaage. 

After  peciting:  that  the  testator  had  acquired  in  seveiBlfcy 
krge  estates,  both  real  and  personal,  partly  aQoestral>   bat  for 


(1)  9  Mock  I.  A.,  196. 
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tihAiUM; pirt  hf  ft&l  peoMiAd  indttsferj,  sad  iSM,  the  testator  LaA       1872 
«lreA9f  iteAe'eMk pro^ito foJp his ftoii  ChknettflK^ Hblito Tagor^  "xmNWfcT" 
(«te ftainltf)  tNTlfd Mii«M6i*ecl  raflrieii%  aM fUM  GaiienAro     Hohab 
Mohaaa^'Thgdfre  1i«iidd  «^iitite  ik^ffii^  WlMt«l^>tt*  fAiet  -tt^  win,''     ^^t!^ 
it  ptrfpoHs  to  give  ill  «Wte^tatortpMpertft*f<rtir  tmsteeft,  bf  ^^^^^ 
iriiew  Attindra  X6Iilutt  Tftgore  wai^  one,  ^  tkdb<  keiyft,  tSM^iltOM^     Taoom 
iMbiiiiialiNilcK^s^  wpwu^tittifeiB,  add  wn&gus^*  vpoii  twirt.  (Janbndba 

its  fc' the  persoinalfy  ^exc^f  jewels,  Ac.;  tn  tke  personal  nsd     Sgom 
of  member^of  his  family,  and  sucli  jewels,  Ac,  as  '^  tbe  person   j.    v- 
or  penicaiB  for  tiie  time  being  Itoiiefieiidlj  inters       intibereal      Mo'^^ 
estate  of  income,  or  i^iiiphui  income  thereof,  shall  wish  tb  retain    Tagobb; 
for  his  and  their  own  nse^,  to  pay  fohefal  expenses,  ^ebts,  and 
ordinary  legades  ¥rith  in  a  year  after  his  death,  aoid  to  sell  and 
t»  ocdixit  <h»re8t  imtb  gidriey  and   seciarities,  aiid  inv'est  ihi 
pkoee^  ill  the  name  <»fi2i6  tmstees,  with  power  to  chazig(^  ihi 
seenrlfi^: 

To  P..7  amitdtieB  aftonrnrds  giyen  (accept  Bs.  l,00d  a  monili 
afterwttds  giTetfi^  for  wcMhipy  and  legacies  payaUe  aftef  the 
xsTesTimeiiv  • 


y  Affcer  payment  of  sncli  annmtiet  and  legacies  do  and  shall  pay  the  sorplns 
'ttii6i|fesasd  df  %k  saUl  illtet«v6«  A'^dente,  aiid  aimtial '  proceeds  unto  the  per- 
■Mi  liii  iMJiiiM  iifcii  ftiii  IMrtiMB  Mac  alMBLmBierthia  Hatitufon  ^Bmi^ini' 
tkMM  heceiaalter  oontaiaed  and  egprwied,  bo  antitfad  ta  <l|e.  bopssflrta)  sii(fByL 
inent  of  lay.  real  property^  or  of  tha,  rants  and  profits  or  sniplpi  rents  and 
profits  thereof  \  and  so  soon  as  all  of  the  said  annuities  and  legacies  shall  have 
laUen  In  and  been  folly  paid  and  satisfied,  do  and  shall  stand  possessed  of  and 
dbctaMtod  is  tk»  sidd  ti^nitf  moMQfs,  and  secbr^eS^  smd  tbe  ifitarest,  diTidends, 
and  wmml  prooBeda  Huudbof^  ti  trqat  abtolttt^j/lorth^penQa  orperaow 
entitled,  nader  tha  liaiitatlgiifl  and  diDBcstions  hegeinalter  oontainad  and 
expressed  to  the,benej(iQal  or  absolute  enjoyment  of  i)iy  said  real  property :" 

And  as  to  '^  realbfc  or  immoDsable  property,"  or  of  the-  natiue 
of  really,  '^  to  apply  tiie  profits  in  aid  o|  the  income  of  the  per* 
sonalty  in  paym^ii  of  debtsy  l«gadeB»  and  axmnifcies :'' 

To  pay  Bs^  1>000  a  month  for  the  worship  of  idols  3 

And  theresidae  ^^  to  the  person  or  persons"  for  the  time 
being  entitled  to  the  benefioial  enjoyment  of  the  real  estata  under 
the  iubse^tient  diie<$tioiui  of  the  will  <^for  tha  abeokito  nse  of 
snch  person  or  persons  respeciively/'  and  the  trill  desires  that 
the  ''  trustees  or  trustee  shall   hold  the  said  real  estate  gener- 
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allj  £or/4^ewe  wAbaaefit  a£«achkrt  nMntigtid^  penwor 
peri096 iar  like  tiiM  Ibaipg,  8Q  farnBii  flirwii»toi4 witk jjietCTpbi 
luid  pwYvdom^' x)l  th«  «}U|  IJmi^^  a^ 
■uoi^giMMa^  ike  ymKW  ^r  peiBom  f«r  tke  twe  bwig  «ntittod 
io*tbe  beaefi<sial  Mjopa^mt  of  the  red  prop^ortf,  or  of  the 
ioooipie  or  jmtpliitf  <iia^&  should  receive  Ai.  2,609  a  jmm&y 
and  ilu»t4iM)legMi^Mdi4Uimtie»akL0aU  PfbdMUij  oat 

pf  the  balance/  with  iifitereet  at  5  peif  oent.  The  inM  then 
directs  as  follows  ;'^ 

«'AadfQiDoaasiaith0l6fiiBifl«»viB«ltif8<t«»^^  Mpitil 

}J».  1,000  forthe  wflnWpofthe  w4  idpU),  givwi  bythi*  my  will,  sfaaU 
^Te  iaUea  in  or  been  paid  ftnd  folly  satiffie^*  then  on  liie  trfuct  forUiwzth  to 
convey  tike  said  real  esUte  and  premised  tinto  and  to  the  nse  dP  the  person  irho 
fthaH^imdetthelimitatiottBiaid  direetiooft  httrefn  oontained,  be  cintQiM  to  lifafe 
beneficial iaieiM  theMin,  vHbvndnAierttonidkiwd  HsmWke  ItaJMioai. 
pmmmoim,m^  ^iMotioM  «•  ave  h«MUM£t«r  M4t¥«Mli|?^  ^TOiyi^  «<l»«l 
ooncenung  the  said  real  estate,  ao  far  as  the  then  oonditions  of  circiani(iil^i«eB 
will  permit,  and  so  far  (bnt  so  far  only)  as  such  limitations  or  directions  c|^  be 
introduced  into  any  deed  of  oo&teyaaioe  or  setaeinentiH%hoiitMk^^       upon 

^Yiolatfng  any latr figaiSMt  pttpetbftties  iiUdi  auiiy ttm -be  Ih faM0,  atod 
apply  to  the  said  real  estate  or  the  oonveyaaoe  or  seWameyut  <)l  it#a  liwt  at»e- 
said  (if  any  sooh  law  there  shall  be)." 

All  the  gifts,  &c.,  in  the  will  are  deolar^  tp  be  m^jM^io  the 
hequeet  to  the  tnutees,  amd  to  the  prcmaaamB  and  iei.fcyiWnnii 
with  reference  thereto. 

The  will,  then,  after  reciting  that  the  testator's  father  had 
established  certain  idols  at  JtfallaJQhnr,  and  had  giyeoi  a  talook 
to  mpplj  ihe  means  for  tbsir  woiship,  and  that  soeh  profisum 
was  insuffident,  giveli  the  Be.  I,9d0^  before  mentloiied,  per 
month,  for  the  purposes  of  the  Worship. 

Provisions  follow  for  the  members  of  his  family,  other  than 
the  plaintiff,  hj  aantlities  aiid  legadetir,  to  vest  upon'  the  {esta- 
toi'^  death.  Then  follow  provisions  for  servants,  for  diarities, 
and  for  fonnding  the  Tagore  Law  iSx>fessbrdiip. 

The  will  then  disposes  of  the  real  property  as  ioDows:— 

mm 

*'  And  whereas  I  am,  amount  other  preperty,  poaaeaaed  of  and  entitled  to  a 
Maindari  ortalook  eaUad  Petgimna  Paticiadah,  And  SSsuiat  FMtMsh,  in 
j(iUaSangpore,fftifejett>toaa8ntinal  oaasalidBlwl  Junuaa  pQ9«])l»iodovBni- 
ment  of  Ba.  4fit$6lhldr^,  and  X  am  also  poas^ed  of  and  antiiaed  to  ,ot}ier 
estates  and  property  in  Zilla   Sifngpore  and  other  4iatrict8,  aiidalsotoa 
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^t»ilfc,WhicliIliftve  erected  and  built  on  the  river  bank  side  o£  tbe  Slrancl 
Boftd  in  Calcutta^  and  ftlao  to  land  and  buildings  opposite  thcfreto,  abutting 
on  and  near  to  the  said  road,  and  also  to  the  b«ithak-kh4na  house,  land  and 
premises,  where  I  usually  reside,  and  also  to  various  other  parcels  of  real 
estate.  And  whereas  the  frequent  division  and  sub-division  of  estates  in  Ben- 
gal is  injurious-  Alike  to  the  families  of  zenrindrtrs  and  to  the  ryofcs,  Who  are  in 

conaequence  opprested  by  nnmerouB  and  needy  laadtetda  haviftg  conflicting        

latefeatB.whencearisediapntes  and  litigations-  And  whereas  I  tave  bestowed    ©jtwBNDBA 
much  time  and  money  on  the  improvement  of  miy  estates  and  of  the  oonditon       Mohan 
Of  the  ryots  and  tenants  thereof,  and  I  am  desirous  that  such  improvements 
should  continue  to  go  on,  and  should  not  be  interrruiJted  by  any  division  of  the 
said  estates  or  disputesconceming  the  same :  NoW,theref  ore,  I  give  and  devise 
(subject  always  to  the  devise  to  the  said  Ramanath  Tagore,  iTpendra  Mohan 
Tagore,  Jatindra  Mohan  l^agore,  and  Durga  Prasad  Mookeijee  hereinbefore 
contained)  all  the  real  property  of  what  particular  tenure,  nature  or  kind  so- 
ever, and  also  library^  horses,  carriages,  farm-yard,  furniture  of  the  baithak- 
kh&na,  jewels,  gold  and  silver  plates,  &c.,  which  I  shall,  at  the  time  of  my 
death,be  possessed  of  or  entitled  to,  to  and  for  the  following  uses,  and  subject 
to  the  following  provisions  and  declarations,that  is  to  say :— Unto  and  to  the 
use  of  the  said  Jatindra  Mohan  Tagore  for  and  during  the  term  of  his  natural 
life ;  and  from  and  after  the  determination  of  that  estate,  to  the  use  of  the 
eldest  son  of  the  said  Jatindra  Mohan  Tagore*  who  shall  be  born  during  my 
life  for  the  life  of  such  eldest  son;  and  after  the  determination  of  that  estate, 
to  the  use  of  the  first  and  other  sons  successively  of  the  said  eldest  son  of  the 
said  Jatuidra  Mohan  Tagore,aocording  to  their  respective  seniorities,andthe 
heirs  male  of  their  respective  bodies  issuingsuccessively;  and  upon  the  failure 
or  determination  of  that  estate,  to  the  useof  the  second  and  other  sons  of  the 
said  Jatindra  Mohan  Tagore,  who  shall  be  born  during  my  life  successively 
according  to  their  respective  seniorit  ies«f or  the  life  of  each  of  such  sons  respect- 
i  vely ;  and  upon  the  failure  or  determination  of  that  estate,  to  the  use  of  the 
first  and  other  sons  successively  of  such  second  or  other  sons  of  the  said  Ja- 
tindra Mohan  Tagore  and  the  heirs  male  of  their  respective  bodies  issuing,so 
that  the  elder  of  the  sons  of  the  said  Jatindra  Mohan  Tagore  bom  in  my  life- 
time,  and  his  first  and  other  sons  snocessively,  and  the  heirs  male  of  their 
respective  bodies  issuing,  may  be  preferred  to  and  taken  before  the  younger 
of  the  sons  of  the  said  Jatindra  Mohan  Tagore  born  in  my  life-time  and  his 
and  their  respective  first  and  other  sons  successively,  and  the  heirs  male  of 
their  respective  bodies  issuing;  and  after  the  failure  or  determination  of  the 
uses  and  estates  hereinbefore  limited,  to  the  use  of  each  of  the  sons  of  the 
said  Jatindra  Mohan  Tagore,  who  shall  be  bom  after  my  death  successively^ 
according  to  their  respective  8enioritie8,snd  the  heirs  male  of  their  respectiv  e 
bodies  issuing,  so  that  the  elder  of  such  sons  and  the  heirs  male  of  his  body 
may  be  preferred  to  and  j^ake  before  the  younger  of  such  stins  aiid*the  heirs 
male  of  their  a%d  his  respective  bodies  issuing :  and  after  the  failure  or 
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defcermination  of  the  usea  and  eatfttes  heroinbefore  limited,  then  to  the  U90 

'  of  Sarendra  Mohan  Tagore,  the  second  son  of  my  brother,  Haro  Kumar 

Tagore,  for  the  term  of  his  natural  life  ;  and  after  the  failai*o  or  detcrmina' 

tion  of  that  estate, — '* 

• 

Then  to  the  sons  of  Surendra  Mohan  Tagore  and  their  sons 
and  the  heirs  male  of  their  body  respectivelj,  in  like  maimer  aa 
for  Jatindra's ;  and  after  i^e  failure  or  determination  of  the 
said  several  estates  and  uses,  to  the  first  and  other  sons,  and 
their  sons,  and  the  heirs  male  of  their  bodies^  of  Lalit  Mohan 
Tagore  successiTely,  and  respectively  in  like  manner  as  in  the 
case  of  the  song  of  Jatindra  and  Sorendnu  Like  limitations 
as  to  other  persons  as  to  which  no  further  question  arises* 

Then  follows  a  provision  that  adopted  sons  shall  be  deemed 
sons  of  the  body  within  the  will,  but  be  postponed  to  actual 
issue  of  the  body. 

The  win  then  contains  a  special  provisicm  for  preservings 
strictly  the  character  of  the  estates  of  inheritance  which  it  pro* 
poses  to  create  as  f  ollovra : — 

•*  And  I  declare  thatjn  the  construction  of  this  ray  wHI,  son&  by  adoption 
shall  always  be  deemed  younger  than  and  be  postponed  to  sons  who  are  the 
issue  of  the  body  of  their  father^nd  that  the  elder  h'ne  shall  always  be  pre- 
ferred to  the  yoanger,and  that  erery  elder  son  of  each  heir  in  succession  by 
de8cent,Bnd,  failing  de8cent,by  adoption,  and  bis  issue  or  heir  male  by  des* 
cent,and Jailing  de8ccnt,by  adoption,  shall  be  prefenred  to  every  younger  son 
and  his  issue  or  heir  male  by  descent  or  adoption, to  the  ezclusien  of  female? 
and  their  descendants,and  to  the  exclusion  of  all  rights  and  claims  for  pro- 
yiaioa  or  mamtensnce  of  any  peiBon,  nude  or  female,  out  of  the  estate." 

It  next  provides  that  such  estates  of  inheritance  rfiall  not  be 

alienable  as  f  oHows : — 

• 

"  And  I  declare  my  will  and  intention  to  be  to  settle  and  drspose  of  my 
estate  in  manner  aforesaid  as  fully  and  completely  as  a  Hindu  bom  and 
resident  in  Bengal  may  give  or  control  the  inheritance  of  bis  estate,  or  a 
Hindu  purchaser  may  reguU&fie  the  conveyance  or  desoent  of  property  pur- 
chased or  acquired  by  him^nd  not  subject  to  any  law  or  custom  of  England 
whereby  an  entul  may  be  barred,  affected,  or  destroyed." 

Then  follows  a  proviso  for  cesser  and  limitation  over  of  the 
estates,  whether  for  life  or  inheritance,  in  case  of  any  part  of 
them  being  permitted  by  any  holder  *^to  be  sold  for  arrears  of 
Government  revenue/'  or  in  case  of  failnre  "  to  keep  np  in  a  due 
state  of  repair,  and  to  use  as  his  residence  in  Calcutta,''  the 
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testator's  house  and  furniture,  &c.  in  which  case  the  person       ^^^^ 
next  in  succession  is  to  take  as  in  case  of  death.  Jatinsra 

There  f o11of3  a  power  to  improve  and  to   make  leases  for     ^^^^^ 
twenty  years  without  fine,  and  with  power  of  re-entry.  v. 

The  remainder  of  the  will  consists  in  directions  to  the  trustees     mohan 
jas  to  management,  and  a  power  of  appointment  of  new  trustees     Tagore 
in  case   of  death,  refusal,  or  incapacity;  and  it  appoints  the  Ganendra 
trustees  to  be  executors,  and  gives  ci^rtain  powers  to  "  the     Taoorb 
Acfcinjg  ejfecutors  or  executor/*  j^    ^• 

There  are  two  codicils.    ITie  first  makes  furthjer  provision  for      Mohan 
the  children  o^  a  daughter.    It  speaks  of  the  testator's  "  trustees    Tagorb. 
or  trustee."    The  second  revokes  that  portion  of  the  will  which 
relates  to  worship  and  charity,  which  it  states  to  have  been 
otherwise  provided  for  by  the  testator^ 

The  plaint,  after  stating  these  facts,  alleges  that  the  trustees 
and  executors  have,  against  the  directions  in  the  will,  impro- 
perly sold  or  dispose^  oi  a  portion  of  the  corpibs  of  the  peraonal 
estate,  consisting  of  Company's  Paper,  and  that  there  is  dangeB 
of  future  waste. 

The  plaint  prays  in  substance  tiiat  it  be  declared 

(1)  th^  jJ]^  plaintiff,  as  only  son  and  heir-atrlaw,  is  entitled 
to  r^cesent  the  estate  $ 

(2)  that  the  testator  had  i^o  absolute  power  of  dispos^itiom 
especially  of  .ancestral  estate  $ 

(3)  that  the  trusts  as  to  the  residue,  after  payment  of  the 
testamentary  expenses,  legacies,  and  annuities,  are  void,  or  at 
least  void,  save  so  far  sis  they  give  Jatindra  Mohan  Tagore  a  life- 
interest,  and  that  the  plainti^F  is  entitled  after  Jatindra  Mohan 
Tagore's  death; 

(4)  that  the  plaintiff  is  entitled  to  an  account  of  the  pro- 
perty, and  a  declaration  of  i^e  rights  of  the  parties,  and  inci- 
dental relief  by  receiver,  injunction,  and  otherwise  for  securing 
his  interest,  and  an  adequate  maintenance,  if  he  be  not  declared 
jcntitled  to  an  immediate  interest ;  and 

(6)     for  further  relief. 

The  answer  of  Hie  trustees  and  executors,  and  that  of 
Suiendra  Mohan  Tagore,  admit  the  main  facts,  with  some  qualifi- 
cations not  at  present  material ;  and  that   of  the  trustees  and 
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exectttorg  denies  that  they  haye  improperly  disposed  of  th# 
estotte. 

They  sabmit  that  the  will  is  valid,  and  ask  for  proper  dedarar 
tions  and  directions. 

The  infant  defendants  respectively  pray  that  their  rights,  if 
any,  may  be  protected  by  the  Court. 

The  following  issues  were  settled  by  the  High  Coort : — 

"  First  — Does  the  plaint  disclose  any  cause  of  action  P 

*'  Second.— Did  the  testator  die  intestate  with  respect  to  any  and  what  pro. 
tion  of  his  estate  F 

"  2^'n2.— Was  any  and  what  part  of  the  immoyeable  property  of  the  test 4. 
tor  ancestral  esti^te,  and,  if  bo,  had  the  testator  power  to  dispose  thereof  by 
will?       . 

*'  Fourih.^Axe  any  and  whicn  of  the  gifts  or  limitations  contained  in  the 
wiU  and  codicils  of  the  testator  void  in  law  P 

"  Fifth. — ^What  are  the  rights  of  thj^  partie?  respectively  under  the  wil^ 
andcodioilsP 

f'  ^8t0i^.— Whether  the  plaintiff  is  entitled  to  any  and  what  maintcnanoe 
^t  of  the  estate  of  the  said  testator? 

'  "  Seventh.— Whether  the  executors,  defendants,  have  nfisapplicd  any  and 
what  portion  pf  jbhe  l^st^tor's  estate  P" 

At  this  stage,  the  cause  was  heard  before  the  High  Oonrt 
(ordinary  original  civil  jurisdiction),  and  the  learned  Jndge, 
Mr.  Justice  Phear,  dismissed  the  plaint. 

Upon  appeal  ]l>efore  the  High  Court  (appellate  jurisdiction), 
present  Sir  Barnes  Peacock,  0.  J.,  and  Mr.  Justice  Norman, 
^t  was  decreed — 

(a)  that  the  decree  of  the  lower  Court  be  reversed ; 

(b)  that  the  plaint  in  this  suit  does  disclose  acause  of  action ; 

(c)  that  Prasauna  Kun^ar  Tagore,  the  testator  in  the  plead- 
ings, did  die  intestate  pja  to  certain  portions  pf  his  property ; 

(d)  that  part  of  the  immoyeabjie  properi^  of  the  said  testa- 
tor was  ancestral  estate,  and  that  he  1^  a  right  to  dispose 
thereof  by  will ; 

(e)  that  the  plaintiff  is  not  entitled  to  any  maintenance ; 

(f)  that  the  devises  and  gifts  tq  Jatindra  Mohan  Tagore 
iqr  life  are  valid,  and  that  (subject  to  debts,  legacies,  and 
annuities)  he  is  entitled  during  his  Ufe  to  the  beneficial  enjoy- 
x^ent  pf  the  real  property^  and  that  he  is  entitled  until  the 
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legacies  and  annuities  diaH  fall  in,  and  %e  satlsfted,  to  receive 
«ie  smn  of  Es.  2,600  a  month  ont  of  the  net  rents  of  the 
immoveaWe  property,  and  also  the  surplus  rents  of  Qie  said 
immoye^hle  property,  and  the  unexpended  surplus  of  the 
interests,  diTidei;ids,  and  annual  proceeds  of  the  moveable  pro- 
perty ii^hich  shall,  froi];!  time  to  tiu^e,  remain  .unexpended  $ 

(g)  that  the  said  Jatindra  Mohan  Tagore  is  entitled  for  life 
to  use  and  enjoy  the  library,  jewels,  and  other  personal  pro* 
perty  directed  to  go  with  the  real  estate ; 

{h)  that  it  is  not  necessary  to  come  to  any  further  finding 
upon  the  residue  of  the  fourth  issue,  or  to  make  any  declaration 
,of  rights  so  far  as  they  i:elate  to  the  iBimoveable  property,  or  to 
.any  poiiiion  of  the  rents  thereof,  or  as  to  the  surplus  income  of 
the  personalty,  so  long  as  the  debts,  legacies,  and  annuities  are 
unsatisfied; 

(t)  that  the  trust  as  tp  the  personal  estate,  after  the  annuls 
ties  and  legacies  given  by  the  will  shall  have  fallen  in  and  been 
iully  satisfied,  is  void  and  invalid,  and  that  the  beneficial  in* 
terest  in  such  personal  estate  is  vested  in  the  plaii^tiff,  as  the 
heir  and  representative  of  the  said  testator  ; 

(k)  that  the  executors  and  trustees  are  bound  to  render  to 
the  plaintifE  an  account ; 

(Z)     and  after  disposing  of  the  CQstf,  it  Fas  ordered  and  de^ 

/Creed; 

(m)  that  the  case  be  remanded  to  tJie  lower  Court,  wi<4i 
a  request  that  it  will  try  the  sixth  (1)  issue,  and  return  its 
finding  thereon,  with  the  evidenqe,  to  the  Appellate  Court. 

Thereupon  appeals  were  preferred  to  Her  Majesty  in  Coundi 

by  the  plaintiff,  by  Jatindra  Mohan  Tagore,  and  by  Surendra^ 
Mohan  Tagore  respectively,  which  have  been  consolidated,  and 
the  case  was  argued  before  this  Board,  when  their  Lordships 
iidjoumed  the  hearing  in  order  to  allow  the  defendant,  Sutten- 
dra  Mohan  Tagore,  who  was  not  represented  on  the  argument, 
the  opportunity  pf  being  heard.  Of  that  opportunity  he  has 
not  availed  himself,  and  the  case  is  ripe  for  judgment. 
'jThe  questions  presented  by  this  case  mu^t  be  dealt  ^th  and 

(1)  Intended  for  itJ^eaeveniih. 
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decided  acooiding  to  the  Hindu  law  ptevaiUng  ii^  l^ngal  to  which 
alone  the  property  in  questiou  is  subject.  I^ittle  or  no  assistance 
can  be  derived  from  English  rqlee  or  authorities  touching  the 
transfer  of  property,  or  the  righ^  of  inheritance  or  succession 
thereto.  Yaidous  complicated  rules^  wbid^  have  beeii  established 
in  England)  are  wholly  inapplicable  to  the  S^du  system,  in 
which  property,  whether  moveable  or  immoveable^  is,  i^  general, 
subject  to  the  same  rule  of  gift  or  will,  and  to  the  same  course 
of  inheritance.  The  lq.w  of  Englaz^d,  in  the  absence  of  costom, 
adopts  tl^e  law  qf  primogeniture  as  to  inheritable  freeholds,  and 
^  distribr^tipn  among  the  nearest  of  kin  as  to  personalty, — ^a  dis- 
^ctioi;  not  known  in  Hindu  law.  The  only  trace  pf  religion  in 
the  history  of  the  law  of  si(Ccession  in  England  is  the  trust 
(without  any  beneficial  interest)  f  onnerly  reposed  in  the  Ohurch 
to  administer  personal  property— Dyie  v.  Walford  (1).  In  the 
Hindu  law  of  inheritance,  on  the  contrary,  the  heir  or  heirs  are 
sele^d  whp  ar^  most  capable  of  exercising  those  religious  ritea 
which  are  considered  to  be  beneficial  to  the  deceased. 

Whilst,  however,  rules  of  detail  prevailing  in  England  are  to 
be  laid  aside,  there  are  general  principles  affecting  the  transfer 
of  property  which  must  prevail  wherever  law  exists,  and  to  wbich. 
resort  must  be  had  in  deciding  several  questions  of  ma  elementary 
character,  wJxich  have  beieA  strqi^gly  argued  in  this  casej  and  as 
to  which  there  is  no  precise  authority.  The  power  of  parting 
with  property  p^cQ  acquired,  ^o  as  to  confer  the  san^e  property 
upon  another,  must  take  effect  qithqr  by  inheritance  or  transfer, 
each  according  to  law.  Inheritance  dqes  not  depend  i^n  the 
will  of  the  individual  owner :  transfer  does.  Inheritance  is  a 
rule  laid  dowu  (pr,  in  the  case  qf  custom  reqognized]  by  the 
State^  not  merely  for  the  benefit  of  individuals,  bat  for  reasons 
of  public  pojicgr — Domat,  2413.  It  follows  directly  from  this  that 
a  private  individual,  who  attempts  by  gift  or  will  to  make 
property  inheritable  otherwise  than  the  law  directs,  is  assuming 
to  legislate,  and  that  the  gift  must  f ail^,  and  the  inheritance,  take 
place  as  the  l^w  directs.  This  was  well  expressed  by  Lord  Jus- 
^ce  Turner  ii;  Soorjeemaney,  Dos&ee  v.  Denobimdoo  MvXlick  (2)^ 


(1)  5  Hoa  P,  0.,  434. 


(2)  6  Moo.  I.  A.,  656. 
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— <<  A  man  cannot  (Sreate  a  new  form  of  estaiei  or  alte^  tke  line 
of  succession  allowed  by  law,  for  the  purpose  of  carryilig  out 
his  own  wishes  or  views  of  policji''  Another  general  podnclple 
applicable  to  transfers  bj  gpft  (more  liberally  applied  in  the  law 
of  England  to  willa  than  to  gifts  inltef  vivos)  is  that  a  benignant 
constraction  is  to  be  nsed  ;  and  that  if  the  real  meaiiing  of  the 
document  can  be  reasonably  ascertained  from  the  language  used, 
though  that  language  be  ungrammatical  or  untechnical,  or 
mistaken  as  to  name  or  description,  or  in  any  other  manner 
incorrect,  provided  it  sufficiently  indicate  what  Was  meant,  that 
meaning  shall  be  enforced  to  the  extent  and  in  the  form  which 
the  law  allows.  Accordingly5  if  the  gift  confers  an  estate  Upon  a 
man  with  words  imperfectly  describing  the  kind  of  inheritance, 
but  showing  that  it  was  intended  that  he  should  have  an  estate 
of  inheritance^  the  language  Would  be  read  as  conferring  an 
estate  inheritable  as  the  law  directs*  If  an  estate  were  given  to 
a  man  simply  without  express  words  of  inheritance^  it  would,  in 
the  absence  of  a  conflicting  context,  ca^^  by  Hindu  law  (as 
under  the  present  state  of  law  it  does  by  will  in  England)  an 
estate  of  inheritance^  If  there  Were  added  to  such  a  gift  an 
imperfect  description  of  it  as  a  gift  of  inheritance,  not  e:itcluding 
the  inheritance  imposed  by  the  law,  an  estate  of  inheritance  would 
pass.  If,,  again,  the  gift  were  in  terms  of  an  estate  inheritable 
according  to  law,  with  superadded  words,  restricting  the  power 
of  transfer  which  the  law  annexes  to  that  estate,  the  restriction 
woidd  be  rejected,  as  being  repugnant,  or,  rather,  as  being  an 
attempt  to  take  away  the  power  of  transfer  which  the  law 
attaches  to  the  estate  which  .the  giver  has  sufficiently  shown  his 
intention  to  creatd  though  he  adds  a  qualification  which  the  law 
does  not  recogniae.  If,  on  the  other  hand,  the  gift  were  to  a 
man  and  his  heirs,  to  be  selected  from  a  line  other  than  that 
specified  by  law,  expressly  excluding  the  legal  course  of  inherit- 
ance, as,  for  instance^  if  an  estate  were  granted  to  a  man  and 
his  eldest  nephew,  and  the  eldest  nephew  of  such  eldest  nephew, 
and  so  forth  for  ever,  to  take  as  his  heirs,  to  the  exclusion  of  all 
other  heirs,  and  without  any  of  the  persons  so  taking  having  the 
power  to  dispose  of  the  estate  during  his  lifetime,— here,  inas- 
much as  an  inheritance  so  described  is  not  legal,  such  a  gift  can« 
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not  take  effect,  except  in  favor  of  «ach  persons  as  coiUd  tak^ 
under  a  gift  to  the  extent  to  which  the  gift  is  eonsistent  with  the 
law.  The  first  taker  wonld^  in  this  case,  take  for  his  lifetime^ 
because  the  giver  had  at  least  that  intmtion^  He  could  not  toke^ 
more,  because  the  language  is  inconsistent  with  his  having  anj 
different  inheritance  from  tliat  which  the  gift  atiemjris  taooiifer^ 
and  that  state  of  inheritance  which  it  confers  is  void. 

It  follows  that  all  estates  of  inheritance  created  by  gift  or  willf 
so  far  as  thej  are  inconsistent  with  the  general  l&W  of  inherit-' 
ance,  are  void  as  such,  and  that  by  Hindu  law  no  person  can 
succeed  thereunder  as  heir  to  estates  described  in  the  tenn& 
which  in  English  law  would  designate  estates  taiL 

It  remains,  however,  to  be  considered  whether  tlie  persoxid 
described  as  heirs  in  tail,  or  heirs  of  inheritance  not  reoogmzed 
by  law,  are  sufficiently  designaterd  to  take  sncoessively  by  way 
of  gift  that  which  the  will  incorrectly  assumes  to  give  them  a^ 
heirs,  so  that  they  may  be  regarded  as  a  succession  of  donee» 
for  life,  having  the  power  and  sub]  ect  to  the  restrictMNOff  sought 
to  be  imposed  by  .  the  will  upon  the  successive  hein  in  tail  ;* 
or  whether  the  language  of  the  will  is  such  as  to  show  that  the 
first  taker  was  to  have  an  estate  of  inheritance  acoording  to  law^ 
and  that  the  words  of  special  inheritance  may  be  said  to  include 
such  estate  at  least,  and  the  residue  be  rejected  aa  an  attempt  to 
impose  fetters  inconsistent  with  the  law 

This  makes  it  necessary  to  congdder  the  Hindu  low  of  gifts 
during  life  and  of  wills,  and  the  extent  of  the  testator's  power^ 
whether  in  respect  of  the  property  be  deals  with,  or  the  person 
upon  whom  he  confers  it.  The  law  of  gifts  during^  life  is  of  the 
simplest  character.  As  to  ancestral  estate,  it  is  said  to  be  improper 
that  it  should  be  aliened  by  the  holder  withoat  the  concurrence 
of  those  who  are  interested  in  the  succes^on ;  but  by  the  law  a& 
prevailing  in  Bengal  at  least  (I) ,  the  impropriety  of  the  alienation 
does  not  affect  tiie  legal  character  of  the  act  (factum  \alet) , 
and  it  has  long  been  recognized  as  law  in  Bengal  that  the  legal 
power  of  transfer  is  the  same  as  to  all  property,  whether  ances-^ 

(1)  As  to  Madras  see  to  the  same  effect    H.  C.  £.^  826 ;  S.  C>,  1  Nortion,  L.  C*, 
Valxm'^agam  PiUcty  v.  Poc/ic^^  1  Mad.    834^  j^  WiUes,  J» 
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teatof'acqair^i^  Itappfies  to  all  persons  ia  exuiance,  alnd, 
cttpi^bto  of  taking  from  the  donor,  at  the  time  when  the  gift  is  to 
take  effect^  so  as  to  fall  whithin  the  principle  expre^feei  in  the 
Dvyal^hagay  oh.  I,  yv  21,  by  the  phrase  '' relingaishment  in 
layer  of  the  donee  who  is  a  sentient  person."  By  a  role  now 
generally  adopted  in  .jqr isprudence,  this  class  woiild  indade 
children  in  embryo^  who  afterwards  come  into  separate  existence; 
Jis  to  the  case^  of  adopted  children  (so  much  relied  tipon 
daring  the  argument),  it  id  distingishable  because  of  the  pecu^ 
liar  law  applicable  to  that  relation.  The  Hindu  law  recognizes 
an  adopted  child,  whether  adoptgd  by  the  father  himself  in  his 
lifetime,  or  by  the  person  to  whom  he  has  given  the  power  <rf 
adoption  after  bus  death,  from  amongst  those  of  his  class,  of  one 
to  stand  in  the  place  of  a  child  actually  begotten  by  the  father- 
In  contemphition  of  law,  such  child  is  begotten  by  the  father 
who  adopts  him,  or  for  and  on  behalf  of  whom  he  is  adopted. 
Sooh  child  may  be  provided  for  as  a  person  whom  the  law 
recognizes  as  in  existence  at  the  death  of  the  testator,  or  to  whom, 
by  way  of  exception,  not  by  way,  of  rule^  it  gives  the  capacity 
of  inheitiDg.  or  otherwise  taking  from  the  testator,  aa  if  he  had 
existed  at  the  time  of  the  te  >ttitor'3  death  having  been  actually 
begotten  by  him.  Apart  from  this  exceptional  case,  which 
serves  to  prove  the  rule,  the  law  is  plain  that  the  dpnee  must  boi 
a  person  in  existeuce  capa  ble  of  taking  at  the  time  when  the 
gift  takt  8  effect. 

As  to  gifts  by  way  of  will,  whatever  doubts  mSty  have  once 
been  entertained  by  learned  persons  as  to  the  existence  of  the 
testamentary  power,  those  doubts  have  been  dispelled  by  a 
coarse  of  practice  ia  itself  enoughi  if  necessary,  to  establish  an 
approved  usage,  and  by  a  series  of  judicial  decisions*  both  here 
and  in  India»  proceeding  ^pon  the  assumption  that  gifts  by  will 
ftre  legally  binding,  and  recognizing  the  validity  of  that  form  of 
gift  as:  part  and  parcel  of  the  general  law.  The  introduction  o| 
gifts  by  will  into  general  use  has  followed  in  India,  as  it  has 
done  in  other  countries,  the  conveyance  of  property  inter  vivosi 
The  same  may  be  said  of  the  Roman  law,  as  pointed  out  by 
Mr.  ]£.  C.  Cli^k  in  his  interesting  treatise  upon  "  Early  Bomati 
Law/^  p.  Il8|  in  which   the   testamentary   power,    apart   from 
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^  imldic  8«ndtioii,  app«ftf4  to  liav«  tiideii  a  d^eldpment  Htf  tb»  tetr 
df  gtfiii  ifU^  viv08,  Sa<^  a  di^^itioti  tli  prt^perty,  t^  ta&:« 
effikA  tfl^nitte  death  of  the  dcHior,  though  revocable  iti  fit^K^ 
tiine^  isi  until  re\rocation,  ftoontihaoa^  act  of  pfift  <i^  fo  \Eli& 
momedtdf  death,  Ikud  dbei  th^n  operate  to  ^v6  tfte  pro^rf^ 
dispoeed  of  to  the  pereofas  deftij^nated  as  bMieficiarieil.  Tb«>f 
take  o^a  the  death  ot  the  testator  ab  the^  ih>iild  if  he  htst 
giveft  i^e  property  to  thdm  in  his  lifetime.  The*e  $3  no  Iftt? 
expuMily  and  in  tetme  applioable  to  persons  who  can  "Bd  tkke. 
The  law  •f  wHIb  hae^  however,  grown  up,  eo  t6  speak,  nattirattyy 
f Ana  a  IftW  which  fnruishes  no  aiialogy  but  that  of  giffc8>  Aiird  it 
is  the  duty  "of  a  tribunal  dealing  <witfa  a  case  ivew  ih  th^  iilfetanctt 
't64)d  gotemed  by  the  established  prineipies  an'j  the  Atialogied 
WhiohlMiyb  hei'^toFore  prt^ailed  in  likd  cas^d.  Tb^  tdfe  bf 
^rifi^adencd  in  taolW  <iti,&ft^  was  stated  by  Lord  Wobleysdate,  tii 
the  opinion  delivM^  by  ^tm  as  a  Judge  in  ike  house  t)t  Lbtdi 
m  ihecafse  di  MirthcMse  v.  iZenHeZ  (1),  iti  -ecodrd^iiee  'wftll 
principles  geioerally  i^ecognized  (2),  •*  Th6  da86,**  siwd  Lord 
Wensleydjile,  '^iik  in  sottf^  s^nse  dfew,  as  many  ^therfa  i^te  n^idh 
continually  oc6iir,  but  we  liave  no  right  to  coni^d^  k,  l^e^use  it 
ia  new  as  one  tot  which  the  law  has  not  pro^^dl  -alt  JH  ;  and 
4>ecaUBe  it  has  not   yet  been  decided,  t6  decide    it  f6r  bttirMI^b 

Iaccordilig  to  our  judgmeiit  of  wbut  i^  ja^t  and  ei;pediietit.  OM 
OommoXi  L^W  System  consists  in  the  ii4)p1ying  to  isr^W  douibihtttibnil 
of  circumstances  those  ^  rules  of  law  which  we  derive!  InftXi'  UgJi 
principleB  and  judici^  precedents,  and  for  the  sake  lef  attaihing 
uniformify,  oonsistency,  and  oertaMity,  we  moat  ap^lyUtoeid 
•ruies,  where  they  ai^  n<yt  plainly  unreasonable  and  inooiarenient^ 
to  all  cases  which  arise  ;  ^nd  We  hre  ^not  at  liberty  to  rejeot4keDt 

•  and  to  abandon  all  anology  to  them,  in  those  tid  whieh  they  haV^ 

•  not  yet  been  judicially  applied,    because  we  think  that  the  talea 
are  net  as  eonveuient  and  reasonable  as  we  ourselvei  aMd  haivm 

Itapfears   tO'teslo   be  ef  grealt  inafortaoca    to  keep 


(1)  1  CI.  A  Fin. ,  54i6.  zioa*'  di  logge  ti  ana  limiardo  alle 

(2)8»e  thia  Weilstated  m  ifae  iutiroclac-  poeaidni  che  regolafio  casi  umili  maUorie 

iory  diapoflition  oi  the  GitU  Code  aCltaly  analoghe ;   oye  il  cmo  thb  anga  tail  aina 

Article  3,  **  Qaalorauna  coDtroversia  nou  dubbio^    ai  decidera   flecbndo  i  piiLOLpii 

si  posMi  deoidere  con  una  precisa  ctifipo^i-  ^eaerUi  di*dtif fttAi'  '^par  WiUfft,  J. 


Akk  pnn^fki  UtofK^ilsr  in  n^^^tnot  merely  for  fehe  d^tmviaatioij^       WW 

o{  tbia  {MiP^iottbir.Qas^  ba|  £or  ^}»^  iofeetea^  iillaw  ae  ft  soitfio^M  .Jatp^ 
VI«i  Mot^logoM  la^w  ia  tlw  o%9^  ip  tp  be  found  i^  |d»afc  applimU*     ^4^. 

to'gift^  iMid  9rra  if  will^  wat^  not   a  tirarsally  i^   be  ragardedi  ^j^^* 
toi  all  re^i^^^  f^  giit^  >>  taliCQ  ^Sci^t  iipo&  4eath,  tbey  ave  g^aa*     Uojbia^ 
mOf  V>  t^  Im  reg%r4i9d  aai  tp  ^  property  which  tbcgr  «m^  tiaiui«r     -^^^ 

&ffy  1^114  U)^  p^i»<ijD#  tp  vfboii^  iVcan  be  tramlwrred.  fiAimifoi^  ^ 

Tb^   jqdgmenti   d^livered  by  the  Lord  tfaslti^e  Kiiighfc  Bruce^         v. 
io  the  cajiQ    of    S.    |f,    Soorjeemoney  Dos^ee   y.     Denoiuficloc^    ^^^2* 
Jll^I^ici  (l}f  vjFas  miipb  r^ied  upon   toehoyr  that  the  English  \iw     ^Aif^st* 
fLB  to  ei;ecntQry    devices   oaght  to  be  aipplied    ii^    dealing-  ^itbf ' 
Hindu  aqcoesipn,  and    Mr.  Justice  Pbear^  npon  the  aqthfi^rity    of? 
that  case^  held  that  ^'  there  i3  nothing  in  Hin^ti  law»  to'pr^vep^^ 
,Vk  tpstator  froip  making  a  gift  of    property  to  an   puboni/persoiir 
provided  the  gift    is  limited  to  take    effect  (to*a^  the  word^  of 
tibe.  Frivy  Qoancil]^  if  ^t   £^11  immediately  pn  tlia   olo^e  of   a  Iif& 
\n  being.    The:  e:W)re39iQn  ir^  the  judgment  pf  thp  LprdJuaticp 
^b^8.  relied  tippn  yf2^  a^  fpllows  ;t-''  We   ar*   ^   €W  T«hptb^r 
t^here  is  ai^y  thing  against  public  ponYeuienpe,  anything  gpner^- 
ly  mischievous,  or  any  thing' against    the    general   prinpiplpp  pdL 
Hindu  l(^w  in  allovjringa    te^t^tpr  to  give  property^   yfb^^r  by 
V^ay  pf  remainder,    pr  by  way   of   fipceci^^ory  be%pett  (^P'b^rrpv- 
terms  from  the  law  pf  Ijln^l^pd)^  ttppfii   an>  OFpn^   whifh.  4a  ^' 
happen,  if  ^t    allj^    injm^diately    qu  the  pkw^p  p{  j^.  life  iijubi^ii^i 
Their  Lordships  think  that  their  ia  not,  ^nd  that  tb^?9  WOal^  bie 
great  general    inconvenience  and    pabl^e  mJQph^f  ^i^    ^V\7^^K' 
w)fi}k  a  pow^rt  ^nd  tht^t  it  ia    tbejr  4aty    ^  a^vi§e  T^  ISI^^ty 
tbafi  s.^icb  a  ppwef  dqes  exi^t."    A  cpo^i^^nMiipa  p)E  tb^   SPbieot- 
m^\At  to  wbiph    the^p  r^n^rj^a  were  appliedi  mil,  howeTer,  at 
once  3bow  that  tbpy  weire  i^ot  ipt^n^ed  to    b^ve  tiia  exii^enBiTO- 
efiCect  attributed  to  tb^m^    The  (j^uestion  was  not  a$  to  llie  aff  e«t 
of  a  gift  to  a  person  not   in  existence,    but  whether  a   person  in 
^xidteno^ji  aad   capable  Pf  taifcitig  nnder  the   will   wheaithadf: 
fi4eot,miglit  bM^me  entitledl  upcm^a  fatnreoontingenoy  to  reeesva 
M'  ^itional  benefit;    Tberles^tor  dbvised    aa  estate  to  aevara)^) 
fpo^j^  with   a  pfpv^o  trbat,^.  if  fsiitber  of   anqh  sons  died.  witkNik. 


iM 


BENGAL  L IW  BBMOPS. 


[T0L.1X. 


m^ 


JjinifBlMr 
MOHAlt 

TA€raiia 

V. 

0i3nnn>mA 

MCKSAII 

0A]nnnnuk 

MOHAH 

Taqobb 
MoakH 


f 


^  kft^fiflf  A  8M  or  son's  son  living  ftl  his  deablii  n«itli€»*lm  widsMT 
nor  danghfter  should  get  kis  share,  but  thai  the  same  abookl  ge 
ov^rio  the  oiher  sons.  Their  Lordship9  held  fte  gift  Oftr  to 
bevabd«  The  point  in  qaestion,  therefore,  was  not  laiaedy  and 
^Mld  not  have  been  decided  as  supposed.  Moreover,  in  tin 
subteqaebt  pase  of  Mussamut  Bhooibun  Moyee  DMa  v.  Bmm 
Eiahore  Acha/rj  Ohowdhry  (1),  in  which  the  iestftteentry  powcrr 
of  disposition  by  Hindus  in  Bengal  was  fully  reoogniased,  it  wa9 
distinctly  laid  down  that  the  nature  and  extent  of  suoh  power^  so 
far  as  relates  to  contigent  remainders  and  executory  deviees,  .is 
not  to  be  regulated  or  govern  ft«^  l^y  way  of  analogy  to  the  law 
ftf  Engtond.  which  law  appliaa  to  the  wants  of  a  state  of  sociefy 
widely  differing  from  that  which  prevails  amongst  Hindus  ia 
India.  It  is  obvious,  therefore,  that  the  conclusion  arrived  at 
n  the  lower  Court  as  to  the  result  of  the  judgmept  ia  tlte  former 
^ase  was  erroneous. 

Their  LordsbipS)  for  the  reasons  already  stated,  are  4>f  opiaioii 

that  a    person   capable    of    tal:ing  under  a  wilt  must  be  such  s 

person  as  could  take  a  gift  inter  vivos,  and  therefore  must,  either 

in  fact  or  in  contemplation  of  law,  be  iti  existence  at  tbe  deatk 
of  the  testator. 

Their  Lordships,  adopting  and  acting  upon  tba  clear  genend 
principal  of  Hindu  law  that  a  donee  m,ust  be  i«  existence, 
desire  not  to  express  any  opinion  as  ta  certain  es^ceptionil 
I  eases  of  provisions  by  way  of  contract  or  of  conditional  gift  oa 
marriage  or  other  family  proyisioQ»  for  wbich  authority  may  ba 
found  in  Hindu  law  or  usage. 

These  general  preliminaries  beipg  laid  down,  it  if  ill  be  proper 
next  to  examine  in  detail  the  various  questions  raised  upon  tha 
discussion  of  the  particular  wiH,  in  their  natural  order,  first  dis^ 
posing«>f  those  which  would  appear  equally  to  a  gift  a^  to  a  will,^ 
and  next  to  those  which  affect  the  will  in  question.. 


It  was  argued  oa  behaU  of  the  plaintifl,  in  the  irst  place,, 
that  the  will  is  void  by  reason  of  ito  being  founded  upon 
the  creation  of  an  estate  in  trustees,,  absorbing  the  whola 
interests  in    the    property,    and   out   of   which  the  interest  ti 


(1)  10 Moo. I.  A, 279. 
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^bm  bttiMlciltries  &i^  ta  Ikfed.  It'irM  ndiititiiied  lliat  aH 
«8ti4e3  to  belield  imtru&ir,  ean  li«ve  no  existetioio  by  thd 
Sfaidii  law,  and  tha(j^  as  tlra  foundatioD  of  tbe  will  fails,  the 
itbeiB  -aQperBtnietiird  lAuvt  fall.  This  is  hardly  oonsistettft 
with  the  admisBkAi  in  the  plaint,  and  npon  the  argnment  that 
iha  legaoies  and  annuities  to  b^  paid  by  the  tmstees,  and  which 
areioqnaUy  fonnded  npon  the  trast,  are  unassailable.  The 
{daintiffi  however,  is  not  bound  by  an  admissio]!  of  a  point  of 
taw!,  norpredlafled  fi^om  asserting  the  contrary,  in  order  to 
bbtain  the  relief  to  which,  tipon  a  true  consiruciion  of  the  law, 
he  may  appear  t6be  bttitfed.  ThAi  argument  for  the  plaintiff 
kbo  gives  the  ^by  to  the  condideratnOn  that  if  the  trusts  bo 
tiAd,  they  are  not  illegal^  and  that  ff  they  are  struck  out  as 
vofd,  the  estates  capable  of  befng-  created  by  tbe  will ^  and! 
Which  the  trusts  were  introduced  to  secure  aud  maintain^. 
woald  thereby  become  impressed  directly  upon  the  estate,  sub- 
'ject  to  the  charges  for  le|facies  and  annuities  which  on  all  hands 
kre  admitted  to  be  valid,  as;  fdr  instance,  npon  a  gifi  by  a  will 
W receive  and'  pay  A  'an  itnmrity,  andf  Subject  thereto  in 
irusi/  for  B ;  if  the  trust  be  VOidV  it  shouH'  simply  be  struct 
out,  and  B  would  have  the  property  subject  to  the  annuity. 
Their  Lordships  ire  uMble  to  ^Ve  any  effbct  to  this  argn- 
thent  agliinfet  Ihe  admissibility  of  a  trust.  The  anomalous  law 
which  has  gro^n  up  in  England  of  a  Ildgdl' estate  which  ia 
paramount  .io  one.  set  of  Courts,  aud  an  equitable  ownexship> 
which  is  paramount  in  Courts  of  Equity^  does  not  exist  in^  audi 
ought  not  to  be  introduced  ipto,  Hindu  law.  -Bui  it  is  obvious 
that  property,  whether  moyeaUe  or  immlOveablp^  must,,  for  many 
purposes,  be  vested,  more  or  less  absolutely,,  in  some  person  or 
persons  for  the  benefit  of  other  persons,  and  trusts  o£  various 
kiuds  have  been  recognized  and  acted  oniu  India  iu  many  caseq. 
Implied  trusts  ware  reoogniased  aud  established  here  in  tho 
case  of  a  beTHtmi  purchase  in  Gaopeekrist  Stoaam  v..  Oungfir 
persaikd  Qosain  {!) ',  wad  incases  of  a  provision  for  charity  or 
for  other  beheficient  objects,  such  as  tbe  professorship  provided 
for  by  the  will    under   consideratiouj    where  no  estato  is  con* 
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{err^ (90&  the beo^oia!^^  ^iid  tbeir   intereoki*,  im^fH^ 
ceeds  pf  tbe  property  (tQ  wJMcb  119   ehgeetipn   bia  been  r^JMiAA 
Ibe  creation  q£    a    ti^uali  is   pnK^ticfvUjr   neq^fusaqif    |{  ilMf  IPr 
tended  effeet  o£  tbe  argument,   upon   tbi^   peinl^  w«e  to   bring 
distinctly  under    the    notice  o£   tboir   I^^rdtbipe    tbeoontflto^ 
tiiop  thi^t^  under  the  guise  of  an  unneoesse^  famafc  of  inbei^tano^ 
th^  te^teAor  Qonld  not  indireetly  ereate   beoefieiarji  esjtata;  of  a 
fshi^racter  unauthorised  by  \»,w,  ^nd   which,  epnld  noli  di^eetly  hf 
given  without  tbe  mtenrention  o{  the  tnji^t^  their  l^rd«hipaa4o|l( 
that  argumeut  upon  the  groun(j[  that  ^  m^n  ci^nnot  b^  aUpw^A  t^ 
4q  by  indirect  means  what  is  forbidden  tQ  he   dona  dire^Uy,  a^d 
that  the  trusts  can  only  be    sustained  to  the  eztept  ^^   for  |hf 
purpose  ot  giving  effects  ^  tho^e   bereCcif^ry  int^re^ts  wbicb  tib^ 
law  recf^nisses,  and  that»  after  the  detern^ini^tioxi    of  tho^  int^- 
eata,  the  beneficial    inte^eist   ^n   the   refl^idne  of  tbe.  prpperliy 
remains  in  the  person  who^  bdt  fpr   tbe  wil^   W9u)i4  lAwfuriij  t)e 
entitled  thereto.    Subject  to  Itbis    qnaliSc^^tiQp^  tbeiir   I^oir^ijp 
arQ   of  opinion  the^  the   objections  fails.    Aa  |or  ^  argimW^ 
that  the    ^rmA   faile^i    beeanse  on^   of  the  .tnisteee  bc4  Xi^ 
nonnoe^i  or>  more  oorreotly  speal^ipg^  had  not  a^d,,  tb^  Iiciv4» 
shipsi  think  l|h]^   criticism  unfounded    in  lf|w»,  f^n^  whpUyin* 
^pUd^   ^tbe   will  inqnestipn^   which   distinctly 
lor  tbe   ptW  q£«^   triUL^e   ifpt   i^elitng,  and  giv^ii 
power  ^  ^^  vp  ^  >^°aUw  of  tifU8|eef^  wh^if  ^;e«iivil4f 

Having  disposed  of  the  q^uestto%  whether  there  can  be  a^ 
trust  estate^  and  shown  that  the  distinofelon  between  **  Isgal'^ 
and^  equiiable"  represents' only  the  accident  of  falling  under 
diverse  jurisdictions,  and  net  the  essential  ohacactevistiG  of  a 
|)os8e88ion  in  one,  for  the  convenience  and  benefit  of  another^ 
the  next  subject  for  oonsideration  involves  the  objections  raised 
on  behalf  of  the  plaintiff  to  every  beneficiary  interest  pr  ^tate 
created  by  the  will,  except  the  legacies  andannukes.  Aaam<- 
msry  of  the  provtsions  and  Hnutatlons  in  the  will^  so  ftir  a»  they 
affect  the  parties  to  this  suit,  and  limited  for  the  present  te  the 
real  estates  and  the  personalty  settled  therewith,  is  as  follows  :?— 

Ks.  2»50()  per  month  ta  the  person  or  ''penons  for  the  time 
being  entitled,'^  under  the  will^  "  to  tbe  beneficial  enjoyment  ofi 
the  said  real  property  :** 
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Vim  #eflMii^%b  go  in  «fd  of  ttte  it^como  of  Ibe  persbnal  est^ie^* 
yfinth  is  to  be  fif6t«t)i|4ied  m  p^ment  of  legacies  tod  annoitied 
which  are  to  be  paid  '*  gradnaUy  und  as  may  be  foand  poissiUe  :^ 
•  Atfd  M  won  as  tlie  legacies  and  unnnities  shall  have  fallen  in 
or  be^n  sathfied^  then  the  tir&Btoes  or  trnstee  are  to  convey  ibcf 
tike  pelrsoh  entitled  to  the  benefibkd  inter^l^  sobject  tp  the  sub^ 
eeqaent  limitations,  "  so  fiaif  IkS  the  tehiis  and  t^ondition  of  bii*. 
tsdnistanebs  liriU  pertnit,  atd  stt  fftf^  but  so  far  only,  «m  snoh  limita- 
tiMs"  do  tcft  infringe  AYty  laiir  then  in  force  against  perpetn*- 
iti^,  ''if  atiy  inich  laW  t|iere  shall  be ;'' 

The  liittitation  referred  to  was  l»  follows  in  the  |)re8ent  tensoj 
and  thiBtefom  ho  operate  at  the  tfiotnent  the  will  took  eSect| 
though  "subject  always  to  the  diVise  to^'  the  trtisteos  r-^ 

1.  T^o  tbe  defendant  Jatindra  Mohan  Tagore  for  life  ; 

2.  To  his  eldest  so^,  bom  dnring  the  testatbV^s  lifetime,  for 

life; 
%    In  i^trict  eettlenient  npon  the  first  and  otiier  sons  of  audi 

eldest  son  successively  in  tail  male ; 

4.  'Si&ilar  limitations  f o^  life  and  in  tiul  mftle  ^pen  the  other 
sons  of  Jatindi*a  Mohan  ITagoi-e,  born  in  the  testator's  lifetime^ 

^d  their  eons  sncoessivel-y ; 

5.  Limitations  in  tail  male  upon  the  sons  <of  Jaiiodra  Metea 
Tagore,  bbi^  after  the  testator's  dsath ; 

'6.  "  After  tbe  failure  or  determination  'xA.  the  uses  and 
estates 'feereifabefore  liMted**  tb  (the  defcndamty  Bi^^dra 
Mohan  Tagore  «6r  lif*  j 

7/  t-ike  timltatibns  tor  the  sons  ot  SuVeridr^  Mohan  Tagore 
*rid  tbeir'sons  as  for  the  seto-ot  Jatindra  MoW  Tagore.  Un* 
•der  these  limitations  the  defendant,  Promoth  Kuma*-  Tagore  0)^ 
%^o  was  tWve  at  the  death  of  the  testator,  fa  fit  the  will  be 
Valid)  entilted  tor'life/subject  to  the  life-estatdft  t)f  JatinfliA 
Slohan  Tigore  and  at  his  father } 

^  8.  Like  limitations  in  favor  of  the  sons  of  liaJit  Mohan 
T^gorO)  ^bo  'was  deceased  at  the  date  of  the  will,  and  their  sons 
in  tail  tna)le>  as  tor  the  sons  of  Jatiodra  Mohan  Tagore.  Vn*- 
tier  these  limHations   fii  the   will   be  valid)^   the  defendant 
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Sattendfa  Mdhftn  l^gdre^  as  thi3  a6n  of'asoii  (his  faHtur  h^itUg 
died  daring  the  te8fcatoi**s lifetime)  would  take  aa  eltato  ia  tail' 
laale.     He  ia  the  only  defendant  ia  that  eituaftioo. 

The  will  expreealy  and  eicclosively  adopts  primogenitilre  ia 
the  male  line  through  malea^  preferring  the  eldest  8oH|  and  e^* 
rluAing  women  and  their~de8oendantft,  and  all  right  of  provision 
or  maintenance  o£  either  man  or  woman. 

Then  follows  a'  statement  showing  that  the  testator  desirad  to 
diapo%e  of  his  estate  *'  as  f  ullj  and  completely  ato  a  Hindil  par- 
chaser  may  regulate  the  canveyance  or  descent  of  property  par- 
chased  or  acquired  by  him/'  but  '^not  aubfa.yt  in  any  law  or 
custom  of  Enfl[land  whereby  an  entail  may  be  barred.^* 
This  clause  shows  an  intention  that  each  tenant^  though  of. 
inheritance^  should  be  pjv^hF^'^*^  fr"'"  Mienationj  a  restrictba 
which  in  England  could  only  be  imposed  by  Act  of  Parliament, 
as  in  the  case  of  the  settled  Abergavenny  estates,  and  some 
others  settled  upon  families  ennobled  and  endowed  for  public 
services. 

ThenioUow  the  residence  clauses,  by  which  the  estate  was  to 
go  over  in  case  of  pon-resideuce,  or  allowing  any  part  of  the 
property  to  be  sold  for  Government  arrears,  witli  powers  to 
improve  and  to  lease  for  twenty  yearsi 

A  glance  at  this  summary  of  the  provisions  of  the  will,  with 
a  due  regard  to  the  principles  already  laid  down,  showa  that» 
upon  the  face  of  it,  the  will  contains  a  variety  of  limitatlona 
which  are  void' in  law,  as,  for  instance^  the  limitations  in  favor 
of  persons  unborn  at  the  time  of  the  death  of  the  testatpri  and 
the  limitations  describini?  an  inheritance  in  tail  male,  which  is  a 
novel  mode  of  fnheritance  jnoona latent  with  the  Hindu  law.  .  ^ 

The  first  life-'interest  in  Jatindra  Mohan  Tagore  next 
requires  atteiUiiun»  It  was  objected  to  on  two  grounds :  firsts 
because  it  was  said  that  Uindv  law  recogniaes  only  one  entire 
estate  in  the  land,  and  doea  not  allow  of  that  estate  being  cut  np 
into  smaller  distinct  interests  in  the  way  of  life-estate,  reversioQj 
remainder,  and  so  forth  j  secondly,  it  was  said  that  the  life-* 
interest  was  voidt  because  of  the  contingency  and  uncertainty  of 
the  period  at  which  it  was  to  commence,  because  of  the  prefer* 
euce  given  to  the  legacies  and   aunuities,   and  to  their    being 
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tN^able  firrt  onfr  of  tlid  iBtefr^t  of  the  personalty^  and  then  orft 
oflherento  of  the  realtyi  except  the  allowance  of  Bs.  2^500 
per  months  so  that  it  k  said  this  life-estate  may  nen^er  come 
into  existencej  beoaose  the  legacies  and  annuities^  and  interest 
on  arrears,  may  never  be  completely  satisfied. 

As  for    the    first    objecfcion,  it  amounts  to  this,  that,  becanse 
there,  is,  as  was  contended,  only  one  estate  technically  known  to 
Hinda    law,    and   that  an  entirety,  there  can  be  no  contract  by 
which  an  owoer  of  land  may  bind  himself  to  allow  to  another  the 
enjoyment  of    the  usufruct    of   the  land,  to  the  exclusion  of  the 
owner,  for  a  given  time^  whether  for  years  or  for  life  (because^ 
in  the  law  we  are   dealing    with,    the  distinction  of  chattel  and 
freehold  has  no  existence),  and  to  give  exclusive  right  of  posses- 
sion, for  the  enjoyment  of  that  usufruct.      It    was   admitted  for 
the   plaintifE    that    annnities    given  and  charged  u^on  land  are 
valid ;  but  if  the  annuity  equalled  or  exceeded  .the  profits,  there 
would  be.  au  effectual  gift  of  all  the  profits,  and  practically  of 
the  land,  and  yet  it  was  contended  that  the  possession  and  enjoy* 
ment    of    the   land  could  not  be  directly  given.     Whether  this 
interest   and    right   of   possession  for  years  or  life  is  called  an 
estate  or  not,  it  as  eSectually  excludes  the  general  owner  as  an 
estate  would.     In  the  abseuce  of  auy  juithority  for  so  extraordi- 
nary a  limitatiou  of  the  right  of  property  as  would  forbid  a  pre* 
sent  parting  with  the  exclusive  possession  and  enjoyment  for  a 
time,   their   Lordships   entertain    no  doubt  that  possession  and: 
enjoyment  may  be  so    dealt  with,  and  that  there  is  no  objectioa 
to  a  similar  interest  being  given  by  will. 

As  to  the  second  objection'  to  the  life-interest, — namely,  the 
uncertainty  of  the  period  at  which  it  was  to  commence, — ^that . 
objection  also  exhausts  itself  upon  the  enjoyment  of  the  usufruct 
mpre  or  less.  The  life-interest  was  to  begin  at  once.  It  Was 
subject  to  the  devise  to  trustees^  who  were  to  receive  the  rents, 
allow  the  life-holder  Rs.  2,500  per  month  out  of  the  net  pro->* 
ceedi^,  to  apply  the  remainder  in  aid  of  tl^e  interest  of  the  parson** 
alty,  to  pay  off  the  legacies  and  annuities^  and,  when  they  were 
discharged,  to  allow  the  life-holder,  if  he  survived  so  long,  or,  if 
not,  the  succeeding  donees  in  succession,  to  enjoy  the  whole.  If 
the  trust  is  not  to  be  read  to  make  estates  valid. which  otherwise> 
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would   be   Toid^    so   neitlier  10  it  to  be  read  to  de£eafc  interetto 
which  without  the  trust  would  be  valid.      Their  LorJshipa  read 
this   will,    alike    according    to    its   words    and    substance,  as 
giviug  a  life*interest,  subject  to  a  charge  for  payment  of  legacies 
and    annuities,    whereby   the   rents   o?er  and  above  Bs.  2,500 
per  monthx  and  the  expense  of  maintenance,  are  to  be  applied  in 
aid   of  another   fund  until  the  legacies  and  annuities  are  paid. 
The   law   of   perpetuity    has    no  application  to  such  a  state  of 
things.      There    is   not   a  single  estate  or  interest  in  question 
which  would  not  be  valid  within  the  English  law  of  perpetuity, 
assuming  that,  upon  the  gpround  of  public^ policy,  such  law  ought 
to  extend  to  India,  which  the  character  of  the  law  of  gifte  there 
seems  to  render  unnecessary. 

Whether  Jatindra  Mohan  Tagore  took  not  merely  an  interest 
for  life,  but  by  oonstruction  of  law  an  estate  of  inheritanoei 
or  whether  such  an  estate  of  inheritance  can  be  implied  in 
favor  of  any  of  his  successors,  mast  next  be  considered.  Upon 
this  point  it  is  unnecessary  to  repeat  what  has  been  already  said 
as  to  the  incompetency  of  an  individual  member  of  society  to 
make  a  law,  whereby  a  particular  estate  created  by  him  shall 
descend  in  a  novel  line  of  inheritance,  different  from  that  pre- 
scribed by  the  law  of  the  land.      It  is  clear  that  an  estate  in  tail 

male,  such  as  that  which  the  testator  has  attempted  to  create  in 
each  series  of  limitations,  is  not  authorised  by  Hindu  law.  It 
could  not  exist  with  the  terms  of  non-alienation  attempted  to  be 
annexed  to  it,  even  in  England.  These  would  be  rejected  here 
as  repugnant  to  a  valid  estate  in  tail  male,  created  by  sufficient 
weeds.  The  general  intention  to  create  a  known  estate  of  m- 
beritance  would  be  given  effect  to.  The  particular  intention  to 
deprive  it  of  its  legal  incidents,  would  be  disregarded  as.  an 
attempt  to  l^isiate.  Aocordingly,  it  has  been  argued  in 
support  of  the  will  that,  as  it  «hows  an  intention  to  give  am 
estate  of  in-heritanoe  of  some  soft,  all  the  machinery  by  which 
that  estate  was  to  be^  governed  and  dealt  with  after  it  was 
created  ought  to' be  rejected,  and  such  an  estate  of  inheritance, 
aGvthe*law  would  uphold  and  sanction,  ought  to  be  read  out  of  the 
waill,  and  conferred  either  upon  Jatindra  Mohan  Tagore,  wbose 
family  was  intended,  so  long  e,s  it  produced  males  descended  oi 
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males^  to  represent  the  estate  described  by  the  testator^  by  treat- 
ing^ hia  life-estate  as  converted  or  extended  into  an  estate  of 
in  heritance^  aocording  toHinda  law,  or,  at  least  upon  Jj^s  sou 
to  be  begotten  or  adopted,  as  the-  first*  tenant  in  tail  male  ; 
whereby  the  persons  designated"  as  heirs  conld'  take,  though  not  in 
the  fashion  of  the  testator,  at  least  somchowy  and  to  some  extent. 
In  order,  however,  to  arive  at  this  conclusion,  we  must  find  a 
general  and  prevailing  intention  of  the  testator>  expressed  by 
the  words  ef  his  wOl,  whidi  will  be  advanced  by  this  process ; 
and  wd  are  not  at  libofty  to  invent  for  Him  a  will  which  wtl! 
have  the  eAdct  of  creating  an  estate  at  variance,  not'mereljr  in 
details,  but  in  snbstance  and  effect  with  what  Be  hss  said. 

The  proposed  construction  would  contradict  tha  will  in  every, 
particular  expressed  therein.  It  would  give  the  father  a.  righir 
of  inheritance  a  nd  a  powev  of  disposition  when  the  will  saya 
that  he  shall  only  hold  for  life.  Testing  this  alone \by  Englisb 
precedents,  it  might,  in  order  to  give  efEect  to  a  general  intent^ 
be  sustained  by  Nicholl  v.  Nicholl  (1).  The  {proposed  conr 
struction  would  give  the  succession  from  him  to  all  his 
sons  equally,  where  the  will  says  that  the  eldest  shall  be  pre- 
ferred and  have  a  separate  estate  of  inheritance,  and  that  tmtilr 
that  estate  fails,  the  second  and  so  forth  shall  not  succeed !• 
Testing  this  alone  by  English  precedents,  it  might  plausibly  be 
maintained  hj  Pitt  v.  Jackson  (2).  The  proposed  construction 
would  give  succession  to  women,  whom  the  will  excludes..  I^ 
would  let  in  rights  of  maintenance,  which  the  will  negatives 
It  would  let  in  the  power  of  alienation,  which  the  will  forbids* 
It  would  defeat  the  limitation  in  case  of  non-residence.  It 
would  disregard  the  provisions  as  to  leasing  and  improvementr 
which  show,  in  common  with  the  rest  of  the  will,  that  the  inten- 
tion of  the  testator  was  to  give,  tad  to  givo  onTy,  such  an  inherit- 
nxibe  as  would  keep  together  the  property  inalienable,  so  longjas 
a  male  decended  in  a  male  tine  from  any  of  the  indicated 
sources  of  inheritance,  should  be  in  existence  and.  should  keep* 
ap^  state  in  the  family  mansion.  There  is  no  trace  to  be  found 
w  the  will  of  vex  intention,  to*  create  any  other  sort  of  estatd- 
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and  the  will,  as  clearly  as   language  can  speak  without  ea^press, 
words^  declares  that  it  was  no.t  the  intention  of  the  testator  that 
any  person  to  take  therennder  should  have  the  estate    of  inherit* 
ance  cRnned  by  the  ordinary    law.    If  the  testator  had  used 
language  to  describe,    however   imperfectly  or  obscnrelyi  such 
an  estate  as  within  his  intention,  effect  ought  to  be  given  to  that 
intention,  when  once  arrived  at,  by  a  fair  and  liberal  interpreta* 
tion  of  his   language.    To    o^eate    sneh   an    estate  by  judicial 
construction    of    this    will    would    be   something   worse  than 
guess-work   as   to    what    the    testator  «might  haif>e  said  if  he 
could  be    asked  his    meaning  ;  for    it   would  be   to  contradict 
in  every  article    what    he   has    intelligibly    expressed.     l%ese 
observations  dispose  of  the  case  of   HuinbersUm  v.   Humbers- 
ton  (1),  so    much    relied    upon    by    Sir    Roundell    Palmer  in 
his  able  argument  to  sustain  this  claim  to  a    genei*al   estate 
of  inheritance  by  construction,    and    also  of  the  other  authori- 
ties which  show    that,    in   order    to   give    efitect  to  the  gen  er- 
all  intention    of    the    testator,    estates  of  inheritance   will  be 
ikiferred  against  the  particular  expression,  in  order  to  benefit,  as 
nearly  as  may  be,  in  a  lawful  way   all  whom  the  testator  intended 
to  benefit.     To  infer  a  general  estate    of  inheritance  in  this  case 
would  at  the  same  time  defeat   the  testator's  general  intention, 
and  benefit    persons    other    than    those  he  intended  to  benefit 
against   established    principles    of    construction,  and  (again  to 
irefer  for  illustration   to   English   law)  against  the  authority  of 
Monypenny  sr.    Dering    (2).     Their   Lordships    are    of  opinion 
that  no  estate  of  inheritance,    other    than  the  void  estate  in  tail 
male,  can  be  read  or   deduced  from  the  will. 

There  is,  however,  another  point  of  view  in  which  the  estates 
in  tail  male  may  be  regarded, — namely,  as  intended,  at  all  evaniB, 
to  confer  an  estate  for  life  upon^he  first  taker  in  existence  whaa 
the  will  took  effect.  The  intentiou  of  the  testator  to  give  at 
^ast  a  life-estate  to  the  first  is  clear,  and  if  an  estate  in  tail  male 
stood  first  in  the  will,  effect  might  perhaps  be  given  to  tl^t 
intention.  There  was,  however*  no  person  in  existence  to  take  an 
estate  in  tail  male  at  the  testator's  death,  except  Suttendra  Mehan 


(1)  1  P.  Wms.,  332. 
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Tagoi^and  the  validity  of  his  claim  to  a  life-interest  in  snc* 
cession  stands  upon  the  same  ground  as  that  of  Surendra  Mohair 
Tagore  and  his  son>  whose  position  must  next  be  discuss^^. 

Upon  this    the .  question    arises    wheither   Surendra  Mohan 
Tacrore,  Prompth  Kumar  Tagore^    a;nd  S(ubtendva  Mohan  Tagona 
take  life^in^arests   snocessively  after    that   of   Jatindra  Mohan 
TagQiro/or   whether  th^   interests   attempited  to  h^  created  ill 
them  fail^by  reason  of    the   avoidance    and  rejection  of  the  pret 
yioTiis  estates  with  which  they  were   linked,  and  npon  the  failure 
or  detenniuation    of    i^hich    they    were  to  ari^e.    This  may  be 
considered  ia    reference    to    Surendra  Mohan  Tagore,  as  these 
other  claimants  in  this  respect    stand    upon    a  like  footing.    It 
may  be  urged  that^  as  there  was    at   the    death    of  the  testatop 
no  person  to  take  under    the   first    series  of  limitations,  except 
Jatindra  Mohan  Tagpre,  and  no  person  who  came  into  existence 
afterwards  could    in    point    of    law  so  take,  there  was  in  law  a 
^'  failure''  of  the  estates  at    the    death  of  the  testator,  whioh  no 
subsequent  event  coul4  afiEeot,  and  that  the  interest  for  life  after 
the  death   of    Jatindra   Mohan    Tagor^  then  because  v^ted  in 
Surendra  Mohan  Tagore.     The    apswer    is  that  this  argument 
proceeds  under  the  assumption  that  '^  faili^re    or  detenQiuation'' 
paeaps  failure    or    determination    in  law  ;  as  if  the  testator  con- 
templated that  his  will  might    be    void   in  law>  which^  as  to  the 
limitations  in  question^  save    as    to    the  possible  effect  of  a  law 
against  prepetuties^  their    Lordships    see    no    sufficient  ground 
upon  the  face  of  the  will  for  supposing    that  he  suspected.    The 
true  mode  pf  construing  a    will    is   to    consider  it  as  expressing- 
in  all  its  parts,  whether  consistent  with  law  or  not,  the  intention 
of  the  testfktor,  and  to    determine   npon   a  reading  of  the  whole 
willj  whether,  assuming  the  limitiations  therein  mentioued  to  take 
effectj  an  interest  claimed  uudefi  it    n^as  intended  under  the  cir- 
cumstances  to  be  conferred. 

If  Jatindra  Mohan  Tagore  should  beget  or  adopt  a  son  and 
die,  leaving  the  son  and  Surendra  Mohan  Tagore  both  ^urvivingy 
either  Surendra  Mohan  Tagore  (and  after  him  his  son)  ipust 
take  at  once  apd  enjoy^  to  the  exclusion  of  the  son  of  ^aitindra 
Mohau  Tagore^  in  spite  of  th^  will,  or  the  heir-at-law  (who, 
though  in  terms  excluded  from  benefit  "  ttn4o£  the  will/'  oannat 
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be  excluded  from  his  general  right  o£  inheritance  witiionta 
valid  devise  to  some  other  person)  mast  enter  and  enjoy  darin|p 
the  life  of  Jatindra's  son,  and  of  his  issna  male  actual^  or  adopts 
ed ;  and  Sarendra  Mohan  Tagore  (or  his  son^^  if  he  snooeeded, 
mast  snoceed^  not  as  a  link  in  the  'special  chain  otsaocessioii 
framed  to  keep  together  the  faqiiiy  ^tate^  but  in  turn  with  Ifae 
heir-at4aw^  whose  intervention  was  not  contemnlikted  by  fte 
testator. 

If  Jatindra  Mohan  Tagore  were  to  die,  leaving  power  to 
adopt  a  son,  who  was  afterwards,  in  fact,  adopted,  Surendra 
Mohan  Tagore  would  either  enjoy  absolutely,  to  the  exclusion 
of  the  son,^  in  spite  of  the  will,  or  the  heir-at-law  would  enter  as 
before  stated. 

Many  other  cases  might  be  supposed,  in  which  the  rights  of 
Sarendra  Mohan  and  those  who  claim  after  him,  instead  of 
forming  part  of  a  series  of  estates  in  successive  devisees  to 
fulfil  the  testator's  intention  by  keeping  up  the  estate»  and  hand** 
in  g  it  on  from  one  to  another,  whilst  there  was  a  male  represent- 
ative of  the  selected  tine  of  limitation  and  deeoent,  would 
become  a  fitful  and  uncertain  enjoyment  ia  turns  with  the  heir* 
al-law,  according  to  whether  there  was  or  was  not  any  persoa 
in  existence  who  would,  if  by  law  he  could,  have  been  a  pribr 
taker  under  the  will. 

Their  Lordships  reject  the  conclusion    mther  that  the  testator 

meant  to  give  an  uncertain  interest  of  so  strange  and  shifting 
a  character,  or  that  there  was  an  intention  to  give  aa  absotuto- 
estate  to  precede  the  prior  estates,  in  the  event  not  appearing  to 
have  been  contemplated  by  the  testator  of  the  prior  estates 
being  void  in  law.  Their  Lordships  ianderstand  ^  failure  or 
determination'^  to  mean  failure  or  determination  in  fact,  of  an 
estate  or  estates  which  the  testator  considered  sufficient  in.  lavr^ 
and  that  these  limitations  over  were  in  the  scheme  ofthis^wilt 
intended  to  follow  the  creation  of  the  prior  estates  of  inheritanoe^ 
and  must  fall  therewith. 
/  Their  Lordships  are  thus  of  opinion  that  a  life-interest  has 
been  created  in  Jatindra  Mohan  Tagore,  and  that  the  estates 
d  inheritance  and  subsequent  estates  or  interests  attempted  to. 
be  created  by  the  will  have  failed,. 
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The  deoision  of  the  rights  in  the  reaS  estate  involves  the  per« 
Bonalty  settled  therewith,  which  calk  for  no  farther  remark* 
There  is,  however,  left  the  qdestion  how  far  the  personalty  not 
settled  with  the  realty,  bnt  to  be  made  into  a  distinct  fund  by 
the  wiU  after  the  legacies  and  annaitiea  had  been  disposed  oh 
ought  to  be  dealt  with.  Whether  the  beq[a^ts  of  the  corpus  is 
void  or  whether  the  interest  is  to.be  enjoyed  by  the  tenant  fo^ 
life  so  long  as  he  can  enjoy  the  realty. 

The  gift  of  the  personalty,  or  rather  of  the  fund  in  money 
and  securities  for  money  into  which   the  personalty  was  to  be 
converted  after  the  falling  in  and  satisfaotion    of  the  legacie^ 
and  annuities,    was  held  absolutely    void   in  the  High  Court 
f appellate  jurisdiction).     The  Chief    Justice  rejected  the  words 
''or  persons''  as  insensible,   because  only  persons  could  take  the 
beneficial  interest  in  the  realty  at  the  same  time,  and  he  treated 
thiA  gift  of  the  fund  of  money  and  securites  for  money  as  a  gif  ^ 
of  the  corpus  to  an  uncertain  person  who  might  be  one  of  those 
who  for  failure  of  the  estate  in  tail  male,  cannot  take  the  realty. 
If  r.  Justice  Norman  declined  to  reject  the  words  ''  or  persons,^^ 
and  he  suggested  amongst  others  the  construction  that  the  per* 
son  then  in  poss  -ssion  and  his  successors  should  take  the  entire 
income  and  profits  without  deduction ;  but  the  leant  to  the  alter- 
native, that  it   was   uncertain  whether   the    testator  meant  to 
make  an  absolute  gift,  or  only  to  give  the  interest  in  succession 
reddendo  singula  aingulia,  and  upon  this  ground  he  concurred  in 
belding  the  gift  to  be  void.     The  decree  gives  Jatendra  Mohan 
Tagore  the   surplus  of  the  interest  remaining  in  the  hands  of 
the  trustees  after  payment  of  the  legacies  and  annuities,  and 
excludes  him  and  his  sucoesscn^  from  any  right  to  the  subse* 
quently   accruing  interest,  which  is    hardly  consistent.      Tho 
intention  of  the  testator,  however,  appears  sufficiently   clear    to 
give  effect  to  all  the  words  as  follows^ — viz.,  that  the  surplus  in 
the  hands  of  the  trustees,  and  the  subsequently  accruing  inter*. 
est  of  iSie  personal  fund,  is  to  go  in  the  same  line  and  to  the 
same  "  person  or  persons"  as  were  in  suocessiou  to  take  a  bene- 
ficial interest  in  the  realty,  in  the  same  manner  as  the  rents  of  the 
realty*    The  words  **  or  persons,"  instead  of  being  rejected  as 
ttcofisistent  with  a  gift  of  the  carpuat  ought  rather  to  be  taken 
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83  conclasit^e  to  show  that  the  intention  waB  to  benefit  persons 
taking  sucoessively^  rendering  to  each  hi^  share  of  the  interest, 
rhe  words  "persona**  in  theaingnlar  is  used  in  thetclauses  dire(rt- 
ing  a  conveyance  of  the  real  estate^  although  tlie  Conveyance 
was  to  bo  for  the  benefit  of  all  the  persons  taking  snccessively, 
because    there  was  only    one  conveyance  to    be   made  for  the 

«  •  , 

benefit  of  all.  The  words  "  or  persons*'  in  the  plural  were 
proper  in  the  clause  directing  the'  trustees^  not  to  convey^  but' ' 
to  stand  "  possessed  of,  and  interested  in,  the  trust  moneys^  atid 
decurities>  and  the  interest^  dividends,  and  the  annual  proceeds 
hereof  in  trust'*  absolutely  for  the  person  or  persons  '  entitled ' 
under  the  limitations^  &c^  to  the  beneficial  or  absolute  enjoy- 
ment of  the  real  property.  And  the  rise  of  the  plural  shows 
that  one  person  was  not  to  take  all,  but  that  several  persons 
were  to  take'  and  they  could  only  take  in  succession  under  th^ 
limitations  in  the  will.  The  words  "absolutely'*  and  ''absolute" 
are  used  not  to  indicate  that  the  whole  was  to  go  over  together, 
.  but  that  it  was  to  be  enjoyed  free  from  the  charges  in  respect 

of  legacies  and  annuities.  Ko  person  could  be  entitled  to  the 
**  alsolute"  enjoyment  of  the  real  property  under  the  will  in 
the  largest  sense>  and  '^  absolute"  is  classed  by  the  will  with 
^'  beneficial^"  so  as  to  have  a  distinct  meaning  as  applied  to  each 
holder^  whether  for  life  or  in  tail  male.  The  result,  m  their 
Lordships'  opinion^  is  that,  after  thoi  legacies  and!  annuities  fall 
in  and  are  satisfied,  the  intention  was  to  establish  a  trust  of  a 
fund,  consisting  of  money  and  securities,  ttie  interest  of  wtiicb 
should  be  paid  to  the  person  or  persons  for  the  time  being 
successively  entitled  to  the  rents  of  the  real  estate,  the  corpxAS 
remaining  otherwise  undisposed  of. 

In  this  respect  the  decree  ought,  in  the  opinion  of  their 
Lordships,  to  be  vaned,  and  a  declaration  made  of  the  right  of 
Jatindra  Mohan  Tagore,  not  only  to  surplus  interest  of  the 
personalty  until  legacies  and  annuities  fall  in  and  are  satisfied, 

but  also  to  the  interest  of  the  personalty  after  such  falling  in  or 
satisfaction  • 

I  .  As  to  the  plaintiff's  claim  to  maintenance,  their  Lord^bipa 
I  adopt  the  conclusion  arrived  at  in  the  High  Ck>art.  Without 
\  entering  into  the  general  question  as  to  how  far  the  testament- 
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lary  power  «^  to  ancestral  property  can  rapersede  the  cslam 
4io  xnaintenance,  it  is  enough  to  say  that  the  claim  in  this 
«ca8e  must  be  stistained,  if  at  all,  upon  the  footing  that  4he 
onarriage  gift  oiight  to  be  rejected.  The  plaintiff  admits  a  mar- 
•riage  gift  by  his  father  of  real  property,  produciag  fit  the  time 
Be.  7,000  {>er  year,  which,  primd  fadej  is  an  adequate  nuun- 
'tenance.    He  does  not  state  the  present  income.    His  av^erment  q^khko^k 
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K)f  its  insufficiency  is  Jiot  that  it  is  in  fact  unreasonable  or  inade- 
quate, but'only  that  it  is  insufficient  "  considering  the  amount 
iand  value  of  the  said   Prasanna  Kumar  Tagore's  preperty." 
The  amount  ^  the  property,  doubtless,  is  ^n  dement  in  deter- 
/  (mining  i^e  sfifficiency  of  a  maintenance,  but  it  cannot  be  re- 
1  :]garded  as  the  criterion.    Other  circumstances,  and  0¥en  the 
f   position  or  conduct  of  the  claimant  (speaking  generally,  and  not 
I    «of  the  particular  claimant)  may  reduce  the  maintenance.    If 
^he  plaint  were  considered  well  founded  in  this  respect^  a  «oa 
not  prodded  for  might  compel  a  frugal  father,  who  had  acquired 
large  means  by  his  own  exertions,  to  allowa  larger  maintenanee 
itban  he  himself  was  satisfied  to  live  upon,  and  then  children 
Uving  as  part  of  his  family  must  be  content  with.    The  only 
question  raised,  therefore,  id,  whether  the  obligation,  moral  or 
legal,  of  the  father  to  proyide  a  reasonable  maintenance  for  his 
'^on,  is  satisfied  by  a  marriage  gift  oi  s,  prima  fads  adequate 
income ;  and  their  Lordships  -are  of  opinion  that  such  a  gift  is  in 
its  character  obviously  a  provision  for  maintenance  which  in  this 
•case  must  be  regarded  as  sufficient,  and  in  respect  of  which  the 
plaintiff  has  laid  no  foundation  for  further  inquiry,  either  in  law. 
\  or  fact. 

The  plaintiff's  claim  to  an  accouit  must  next  be  considere^J* 
He  takes  nothing  under  the  will.  As  heir-at-law  he  is  entitled 
to  so  much  ciif  the  inheritance  in  the  real  and  personal  property 
as  is  not  exhau^d  by  the  valid  provisions  of  the  will,  and  he 
is  entitled  to  the  protection  of  the  law  to  keep  that  inheritance 
intact^  until  he  comes  intoij^s  enjoyment.  He  has  averred  upon 
information  and  belief  that  the  trustees,  ^^  against  the  directions 
contained  in  the  wiU,"  sold  securities  for  money  consisting  of 
Oovemment  Paper,  ^^out  of  the  eerptia  of  the  estate  of  the  said 
testator,  and  have  improperly  applied  the  proceeds  thereof.'' 
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Issue  was  taken  by  the  trustees  upon  tkis  averment.  In  the 
High  Court  (original  ordinary  civil  jurisiiction),  Mr.  Justice 
Fhear  considered  this  statement  ot  -the  plaintiff  insufficiemt^ 
because  ^^  the  trustees  and -executors  are  distinctly  empowered  by 
the  will  to  pay  debts  and  legacies  out  of  the  personalty  aad 
the  selling  of  the  Government  Paper,  of  which  the  plaintiff  com- 
plains may,  as  far  as  anything  goes  which  is  stated  by  the  plaiiit- 
iff,  have  been  effected  for  that  purpose.'^  The  High  Court 
(appellate  jurisdiction)  however  directed  an  account,  thinking 
that  an  averment  upon  ''information  and  belief"  was  sufident 

as  to  a  fact  within  the  defendants'  knowledge,  and  not  within  the 
plaintiff^  and  that  the  statement  as  to  the  sale  being  ''against 
the  directions  contained  in  the  will,"  and  of  the  proceeds  being 
"  improperly  applied,"  was  consistent  with  a  due  performance  of 
the  trust.  In  this  latter  view  their  Lordships  concur  and  hold 
that  the  jdaintiff  is  entitled  to  the  account  decreed*  Whether 
any  further  relief  should  follow  must  be  decreed  by  tlie  High 
Court  upon  the  result  of  the  account  when  taken. 

Upon  the  question  whether  or  not  there  ought  to  be  made  a 
declaration,  beyond  a  mere  expression  of  opinion,  as  to  the  rights 
of  the  parties  after  life-ii^terest  of  Jatindra  Mohan  Tagore, 
their  Lordships  are  of  opinion  that  such  a  declaration  ought  to 
be  made.  This  case  is  distinguishable  from  Lady  Langdale  v. 
Briggs  (1),  where  it  was  laid  down  that,  generally  speaking,  it 
is  not  according  to  the  course  of  the  Courts  in  England  to 
declare  future  rights,  and  it  falls  within  the  exceptions  there 
contemplated  as  possible,  in 'the  judgment  of  the  Lord  Justice 
Turner,  page  428 ;  because  uU  the  existing  parties  interested 
are  in  Court,  and  it  is  impossible  to  decide  the  case  without  con« 
sidering  the  whole  scope  of  the  will,  and  arriving  at  judicial 
conclusions  as  to  the  rights  of  each  of  the  parties  thereunder, 
which  judicial  conclusions,  so  far  as  they  dispose,  or  may  dispose 
of  the  rights  of  those  parties,  ought  to  be  incorporated  in  the 
decree. 

As  to  costs,  considering  that  the  important  questions  litigated 
have  arisen  from  the  novelty  and  difficulty  of  the  will,  their 
Lordships  are  of  opinion  that  the  costs  as  between  attorney  and 

(1)  8  De.  0.  M,  &  G.,  391. 
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Court  (appellate  jurisdiotiou),  and  of  the  appeals  to  Her  Majesty  Jatimdba.   ' 

n  Council,  ought  to  be  paid  out  of  the  estate,  taking  first  the  ^^^^^ 
wrpus  of  the  personal  or  moveaUe  estate,  and  that  future  costs         v. 

ought  to  be  reserred  until  the  takingrof  the  account,  and  be  then  ^m?^^  ' 

disposed  of  by  the*  Hi^  Court.  Tioobh.. 

HHmr  Lonlships  will  therefore  bunrbly  reconmiend  to  Her  ^^'^^^ 
Majesty  that  the  decree  of  the  High  Court  (appellate  jurisdic-^     TXoobb 
tion)  be  in  part  affirmed,  and  in  part  varied,  and  that  additional    j^tuidr^ 
feclarations  of  the  rights  of  the  parties^  should  be  made  as   ,^^^^* 
follows,  that  is  to  say : — that  the  said  decree  be  afikmed,  so-  far 
as  it  orders  iiiat  the  decree  of  the  lower  Court  in  its  wdinary 
eivil  juiisdiction  be  reversed :  and  that  the  plaint  in  this  suit 
doesr  show  a  caus&of  action :  and  that  the  tesfcator  died  intestate 

• 

as- to  certain  portions  of  his  property :  and  that  part  of  the  tes- 
tator's immoveable  property  was  ancestral  estate^,  and  that  he 
haci  a  right  to  dispose  thereof  by  will :  and  tl^  the  plaintiff  \a 
not*  entitled  to  any  maintenance  from  the  estate  of  the  testator  j 
ftnd  that  the^  plaintifi  is  entitled  to  an  account  as  directed  by  the 
decree  of  the  High  Court  (appellate  jurisdiction) :  and  that,  as 
to*  ttie  residue  of  th  ^  said  decree  that  the  same  be  varied,  and 
the  following  order  and  decree  substituted  for  the  same^  that 
is  to  say : — that  the  defendant  Jatindra  Mohan  Tagore  is  bene-  • 
ficially  entitled  ta  a  life  interest  under  the  said  will  in  the  real 
or  immoveable  property,  and  also  in  the  personal  or  moveable 
property  vested  in  the  trustees  therein  mentioned,  and  directed 
to  be  con^yed  or  converted  into  a  fund  respectively,  subject  to 
the  payments  therein  directed  to  be  made,  and  to  the  provisions 
©f  the  will  not  hereby  declared  to-  be  void ;  and  also,  until  the 
legacies  and  annuities  fall  in  and  are  satisfied,  to  receive  Eiet  2,500 
per  month  out  of  the  net  nnts  of  the  real  or  immoveable 
property,  and  also*  the  surplus  rr  Trts  of  the  same  and  the  unex- 
pended surplus  of  the  interest^  dividends,  and  annual  profits  of 
the  personal  or  moveable  property  which  from  time  to  time 
remain  unexpended  after  the  payments  by  the  will  directed  to 
be  made  thereout ;  and  also  that,  subject  to  the  trusts  for  payment 
of  the  legacies  and  annuities,  the  said  Jatindra  Mohan  Tagore 
is  beneficially  entitled  for  his  life  to  use  and  enjoy  the  library^ 
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carnages,  horses,  farm- yard,  furniture,  jewels,  gold  and  silver 
plates,  and  other  articles  belonging  to«  the  said  testatory  except/ 
the  jewels,  household  fomiture*,,  and  other  artiales^  which',  at  the- 
time  of  the  testator^s  death,  was  or  were  in  the  personal  use  of 
any  member  of  the  testator's  family,  which  by  the*wiirare  not, 
or  werenot,  to  be  collected,  or  got  in,  <r  soPcfby  the  said" trustees-, 
and  ezecut<H^ :  and  that  the  limitations  ih;  tall  male  and  subse* 
quent  limitations  in.  the  said  will  respectively  fiave  failed  and 
are  void :  and  that>  npoathe  failure  or  determination!  ef  the  life- 
interest  o£  the  said  Jatindra  Mohan  Tagpre,.  the  plaintifE,  sub- 
ject to  the  provisions  lathe  said  will  not  hereby  declared  to.  be- 
void,  is  entitled,  as  heir-at-law  of  the  said  testator,  tO' the*  real 
and  personal  property  in.  respect  of  the  receipt  and  enjoyment  o£ 
which  the  said  life-interest  is  declared;,  and  that  upoit  the  expira- 
tion of  the  said  life-interests,  andsubject  to  any  trust  not  herel^ 
declared  void^  the  beneficial  interest  in. the  said  real  and  personaL 
property  is  v:e8ted  in  the  plaintiff  ae-  such  heir-ai>4aw:  and  thai 
the  case  be  remitted  to  tiie-  Lower  Court,,  with  a  dir^ctioiithat 
is  shall  try  the  seventh  (jL).  issue-,  and  returiLits  fittding:  tiMt^on^ 
with  the  evidence^  to  the  High  Court  (appeUato  juriBdietion)  r 
and  that  the  costs  of  the  parties,  respectrreij  in  tiae*  lower 
Court,  ojf  the  appeal  to  the  High  Court  (appellate  jurisdiction)^ 
and  the  costs  of  thfr  several  aiq>eals^  ta  Her  ifojesty  i»  Council^ 
be  taxed  as  between,  attorney  and  cUent,  aod  paid  oat  of  the* 
©state,  taking  &:8t  the^  carpus  of  tiie  personal  or  moveable  pro- 
perty, and  that  the  f  uture-costSy  if  any^  be  reserved  and  disposed* 
of  by  the  High  Court  (appellate  jurisdiction)  upon,  the  taking: 
of  the  accouixt  by  that  Coui-t  directed^ 


Decree  modified. 

Agent  for  JatinJra  Mohan  Tagore  and  Surendra  Mohaa 
Tagore:  Mr.  Moriim&r. 

Agent  for  GTanendra  Mohan  Tagore :  Messrs.  J.  8.  entiA^  F. 
Jvdge. 


(1)  In  the  decree,  ae  printed^  eriK>neously  called tbdeixtb  iBsue. 
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3efor9  flftr  Biekard  Coueh,  Ki^  Chief  JuBttee,  tmd  Mr.  JuwHee  A'tneUe-^ 

AN6SL0  AK»  AHOTBIB  (DlTBKB^ANtB)  V,  €AJi6ILL  A9D  ANOIHSK 

.    (Cojcplainavtb).* 

ThfTOttgihfare'-^PHhlk  P7.ac«— J?«i80n«#— 06«<wt€*i«« — XttgiMntte"  JfrnsiiC'  _ 

Ufm-^Crimindl  Fr^cedtit^  Code  {Aei  XXV  ^  1861),  ««w  308, 404,434—    A%riAi  24. 
Bighi  ie  begin. 
WHeie,  in  a  pFOceeding  l>efoie  a  Magiitrate  vtder  s.  90S  of  the  €ede  of 
Criinixial  Ptoeedure,  for  the  remoyal  of  an  obetnictioB  from  a  throiighfare  or 
pnMLepbMe,  the  aecnsed  appears  and  shows  cavse,  it  vthe  dmty  of  the  Magistrate 
taenqvUe  whether  there  ia  athrovghiare  or  pmbUe  plaee,  aad  whether  there  is  an 
.ehotraotioB.    II  the  Magistrate  makea  enquiry  upon  evidenee  before  him,  he 
does  not  act  without  jurisdiction,  or  in  excess  of  jurisdiction.    The  High  Ck>urt 
eannot  set  aaide  hia  order  except  for  an  error  in  law,  or  an  excess  of  jurisdiction* 
It  ia  not  a  gxouad  for  interferenfie  that  the  Magistrate  has  come  to  an  erroneous 
4eeiiiett  apoti  tha  eifidence. 

This  was  a  reference  by  the  Sessions  Judge  ef  the  24-Peirgtui- 
BWy  imcier  «.  434  of  the  Code  of  Criminal  Procedure,  of  an  order 
of  the  J<»nt  Magistrate  made  under  s.  308  (1)  for  the  removal 
of  eertain  obrtructionft  from  a  thronghf are* 

<(l>S.aQB.— "WheneTex  the  Magistrate  aatoprevent  daager  arising  tc^tbe  pnb- 

of   a   district  or   of  a   division  of  a  lic/ho  may  issue  an  order  to  the  person 

district  may  consider  that  any  unlawful  causing  such  obstruction  or  nmsanoe. 

obetritction  or  niiisBiiee  slkoold  1«  re-  or  carrying  on  sueh  trade  or  occupation, 

mOTod  from  any  threnghftoe  or  pnblic  q,  being  the  owner  or  in  possession  of, 

place^  or  that  any  trade  or  occupation,  ^r  having  control  over,  swch  Jjuilding,. 

by  reason  of  ita  being  injuriotts  to  the  gnbstance,  tank,  or  weQ  as  aforesaid, 

health  or  comfort  of  the  community,  calling  on  such  peison,  within  a  time 

should  be  suppressed,  or  4u>uld  be  re-  j^^,  ^^^  fl^ed  in  the  order,  toremove  such 

moved  to  a  different  place,  or  that  the  obstruction  or  nuisance,  or  to  suppress 

construction  of  any  bnildingorthedispoe-  or  remove  such  trade  or  occupation, 

alofanycombustibleeubstaace,  as  likely  or  to  stop  the  eonstmction  of,  or  to- 

to  oeeuden  conflagration,  should  be  pre-  j^emove  such  bnilding,  or  to  alter  the 

vented,  or  that  any  building  is  in  such  a  <j^gpoesJ  of  such  sabstance,  or  to  fence 

state  of  weakness  that  it  is  likely  to  ^uch  tank  or  well  (as  the  case  may  be)» 

fan.  and  thereby  cause  injury  to  persons  ^  ^  appear  before  such  Magistrate 

passing  by,  and  that  its  removal  in  con-  ^^hin  the   time   mentioned   in  the 

sequence  is  necessary,  or  that  any  tank  ^p^^,^  ^^^  shcyw  cause  why  such  order 

cr  weU  adjacent  to  any  pubHc  through-  ^^^j^  not  be  enforoed." 
fare  should  be  fenced  in  such  a  manner 

•  Beferenceto  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Procedure 
by  the  Sessions  Judge  of  the  a4-Pergunnas. 
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^^^^  Tlie  complaint,  which  was  institixted  ouu  the  26fli-  April  1872^^ 

Anoello.  in  the  Court  of  the  Deputy  Magistrate-  in  charge  of  the- 
Caboilu  Sealdah  Sub-divifiion,  was  that  Messrs..  Angplo  Br^h^rs: 
had  kid  down  a  tramway  in  a  pablic  place*or  tfaoFOiagh£we  at 
CoBsiporey  and  had  thereby  caused  conunoa  injury^  ajmoyttace^ 
and  dan<»er  to  the  public  or  people^  in  general  who  dw^  or 
occupied  property^  in  the  ricinity^r 

On  the  6th  May  1872,  the  police  forwarded  a  report  atid  a> 
map  of  the  locality.  An  orifer  wiis  directed  to  be  issued  upon  the- 
defendant*  to  remove  the  obstritction  within  three*  days,  or  to 
appear  and  show  cause  why  they  should  not  do  sOb  The  defend- 
ants appeared  within  three  days  to  show  cttuae.  The-  ea«e  wa« 
then  renM)ved  to  the  Court  of  the  Joint  Mag&frate  erf  the 
24^Pergunnas  on  the  14th  May  1872,  at  the  instance  of  the 
defendants.  The  defendants  denied  that  the  land  was  public 
land ;  they  claimed  it  as.  their  own  property  under  a  ma/urim!' 
Pnttd  from  the  zemindar. 

The  Joint  Magistrate  visited  th6  spo*,.  and,  rftet*  rteeir- 
ing  the  evidence  offered  by  both  sides,  camod-  to  the  conclu- 
sion  that  the  lane  in  which  the  tranrway  had  Itten  laad  WBiS 
a  public  thoroughfare,  and,  on  the  4th  Jtrae,  ordered  that  the 
defendants  should  remove  the  obstruction  within  four  days 
under  pain  of  prosecution  under  s.  188  of  the  lod^oi  Penal 
Code. 

The  Sessions  Judge  of  the  24-Fergmznas,  at  the  instance  of  the 
defendants,  made  a  reference  to  the  Higli  Court,  expressing  his 
opinion  that  the  Joint  Magistrate'*  proceedings  in  the  case 
should  he  quashed  as  illegal,  and  made  in  es^cess  of  jurisdiction. 
Ho  considered  that  the  evidence  showed  that  the  lane  was  not 
a  thoroughfare,  and  that  the  fact  of  Messes.  Angelo  holding  a- 
mawrim  pattch  of  the  land  barred  the  Magistrate's  interference 
under  a.  308,  and  raised  a  question  which  the  Civil  Court 
alone  could  decide. 

Mr.  Lowe  (with  him  Mr.  Troimcm)  in  support  of  the  order  of 
the  Magistrate. 

The  Advocaie-OeTtercd  foffy.)  contra^ 
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GbujcH,  C.  J. — Ts  there  any  pmctioe  in  this  Conrt  in  inferences       18^2 
iftnd^r  -s.  434>  when  Odmnfiel  app^ar^  ^  %o  which  si4e  siMmId     Aitgelo 

Thft  Jdvocai&^GemtaL — So  i ar  as  I  know,  the  praotice  i8  not 
seitkid*  I  beliete  it  is  uu^l  to  lay  th^  reference  before  the 
Clourfi  ^  the  Court  rea<Js  it,  and  if  it  thinks  proper,  it  quashes 
the  order  of  the  Ms^istrate  ^i  once  ;  hut  if  there  be  any  matter 
upon  which  the  Court  requires  information,  or  if  it  thinks  that 
the  matter  is  arguably,  Counsel  are  allowed  to  address  the  Court* 
I  believe  Counsel  are  not  heard  as  a  matter  of  right>  but  of 
indulgence. 

Coucm,  C.  J% — ^That  is  so.  Counsel  do  not  appear  as  of  right. 
TPlie  reference  from  the  Judge  impeaches  the  order  of  the  Magis- 
trate. I  think  we  should  give  some  effect  to  the  opinion  of  the 
Judge,  and  call  upon 'Mr*  Lowe  to  support  the  order. 

Mr*  Lowe  contended  tliat  the  Magistrate's  order  was  in  ac- 
€ordanoe  with  the  law,  and  tliat  his  estimate  of  the  evidence 
<wai  'quite  correct.  Where  the  djefendantS)  in  showing  cause^ 
^claioi  any  right  in  the  land  which  is  said  to  be  a  thoroughfare, 
the  Magistrate  must  enquire  whether  they  have  siich  right  or 
not ;  otherwise  a  man>  by  claiming  a  right  of  property,  even  in 
a  public  road,  might  stop  the  action  of  the  Criminal  Courts,  and 
continue  the  nuisance.  Where,  as  in  this  case,  the  public 
generally  and  the  villagers  pass  over  a  way  as  of  right,  using  it 
continuously  without  interruption  for  many  years,  that  way  is 
a  public  thoroughfare.  The  evidence,  both  oral  and  documen- 
tary, showed  that  the  lane  waft  a  public  ro^d  thirty  years  ago. 
The  Magistrate's  conclusion  from  the  evidence  is  correct ;  but 
supposing  it  is  not,  it  does  not  constitute  such  an  error  in  law, 
or  an  acting  in  excess  of  jurisdiction,  as  would  enable  this 
Court  to  set  it  aside  under  the  provisions  6f  s.  404  of  the  Code 
of  Criminal  Procedure,  or  under  its  general  power  of  supervi- 
sion— Qtieenv,  Ala  Baksh  (2). 


(1)  See  s.  2J)7,  Act  X  of  1872,  (2)  7  B.  L.  R.,  482,  in  note. 
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^^"^^  Th6  Ad1}^cate^€^mlmd.—Th^  Judge's  vfei?^  k  correct^  ihat> 

AMasLo     where  the  lluid  is  cliaxned  ae  ptivate  pro|»erty^  as  in  tbia  efm% 

K^A&aiu*.  ^^  ^  ^^'  ^^  ^^"^  Cotirt  to  deade  wlieiblier  the  ckim  )s  gvecrnd^ 
less  or  aot.  It  oonld  Bot  be  the  intention  of  the  Legislature  to 
leave  it  to  Ibhe  Magistrate  to  dtetetrmine  the  titte  to  froperty% 
The  def endafits  here  hate  put  forward^  not  an  imaginary^  btit  & 
"subfirbantial  claimy  and  have  filed  the  deed,  a  m^twriti  pMi, 
under  which  ikej  claim  the  land  as  tiveir  own  property^  Under 
these  db-ciunstanoes,  is  it  proper  for  a  Magistrate  to  try,  firsts 
to  whom  tbe  land  belongs,  a>id  then  to  order  the  removal  of  a 
nuimnoe  at  tbe  instance  of  a  private  individual  or  of  a  private 
firm  P  8.  808  only  says  that>  whenovor  the  Ma^^isitate  **  ma/ 
consider  that  any  nnlawfal  obstrm;  tixMS  or  nuisance  shonld  be 
Removed  from  any  thoroughfare  or  public  place>'^  Ac.  The 
langaag^  of  this  section  clearly  indicates  thnt  tbe  J^laoe  most 
be  indisputably  a  public  place,  and  not  private  property.  If 
this  were  a  public  place>  it  woUM  be  under  the  care  of  the 
Suburban  Municipality  ;  but  no  claim  is  made  here  on  their 

^half. 

« 

• 
It  may  be  a  qneetion  too  whether,  supjiosing  the  hme  to  be  n 
public  road,  the  rails  that  have  been  put  down  are  a  nnisano^ 
und  obstruction  within  the  meaning  of  the  law.  The  obstruction 
is  certainly  not  one  that  would  prevent  either  men  or  horses 
from  using  the  road  ^r  the  pui^ses  for  Which  tbejr  have,  ao 
oording  to  thi6  evidence,  been  hithorto  Used. 

Mr.  Loftfe  in  reply^ 

The  judgment  of  the  Odort  was  delivered  by 

Couch,  0.  J. — ^In  this  case,  which  was  referred  to  this  Court 
Under  s.  484  of  the  Code  of  Criminal  Prooedure  by  the  Judge 
of  ike  24-Perguniiai,  the  Magistrate  had  proceeded  under  s*  308 
of  the  Code  of  Criminal  Procedure,  and  had  made  an  order 
which  the  Sessions  Judge  sajB  he  is  of  opinion  was  in  ezoesB 
of  his  jurisdiction,  and  ought  to  be  quashed.  S.  808  gives  power 
to  the  Magistrate,  whenever  he  considers  that  there  is  any 
unlawful  obstruction  or  nuisance  which  should  be  removed  from 


V. 
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the  dbstrtldVion  or  ntiSsaiide  to  remote  $t>  or  to  shof^  tackde  to  tlie  ahmia 
contrary.  Iniliis  ease,  caitse  was  Whown  by  the  pei^on^  upon  Whom 
tiie  b^er  Was  tt»de> 'Messrs  Angelo  B^thefs^  and  the  tfagistiraie 
entered  tipoii  the  enquiry.  K'owa  when  daiiae  is  ishown.  tt  te  the 
dnty  at  the  Magistrate  to,  and  he  mdstr^  enquire  whether  there 
is  a  thotonghfave  within  the  meaning  o(  the  section,  and  whethef 
there  4?  an  obstruction,  tt  cannot  be  said  tfaat^  in  entering  ttpon 
tha4  Inquiry,  ke  is  not  acting  within  his  jurisdiotioni  tl>  in  the 
eourse  of  the  enquiry,  he  decides  any  point  of  law  errooeoudy> 
th»^icase  may  ^be  taiken  np  by  this  Court  under  s.  404  of  the 
GcudeoiTGrinlinal  Procedure  ;  bat^  if  there  is  e^denoe  before  hiiUi 
aoi  h^  decides  npon  it,  althoogh  }iis  decision  upon  the  evidence 
toay  be'Un  Brrooeous  one^  yet  if  thei^e  is  no  error  in  ilaw,  the 
case dee9«^t  come  within  s.  404:  nor  is  «Ma  erroneous  deci-^ 
Bion^itpott  the  ^^dence  <an  excess  of  jurisdiction  -which  -would 
enUble*thie'6ourt  to  interlere  nnder  itsgeo^ral  power  of  supers 
iot6ndeiiee«, 

'With  refei^ence  to  what  Is  an  excess  of  jurisdiction  in  oases  eft 
tHis'kind»  or  a  want  of  jui^isdiction,  the  language  of  Lord  Den^^ 
man^  in  aleading  case  apon  questions  of  this  description,  maybe 
nsefutly  quoted^  It  is  in  the  case  eft  f  he  Queen,  v.  Balton  fl;/^ 
iPhere  an  order  had  'been  made  by  Magistrates  under  an  A.ct  of 
Parliament,  which  gave  power  to  them  in  certain  cases  to  make 
orders  for  giving  up  possession  of  -land  to  the  churdb-Wardens 
and  overseers  off  a  parish,  and  the  case  being  brought  before 
the  Court  of  Queen's ^Bench  by  a  cettiorari,  Lord  Denman,  in 
his  judgment,  haying  stated  that  there  Were  tWo  points  made, 
ftrstj,  that  the  prpoeediugs  ail  being  regular  upon  t^e  face  of 
them,  and  disclosing  a  case  Within  the  jurisiictiion  of  the  Magis^ 
trates^  the  Cour,b  could  not  look  at  affidavits  for  the  purpose 
of  impeaching  their  decision  ;    and    the  second  that,  even  if  the 

affidavits  were  looked  at,  the  case  Would  be  f oun  d  to  be  one  of 
cod Aiotiiig  evidence  in  which  there  Was  much  to  support  th« 
conclusion  to  which  the  Magistrates  had  come,  says  :-t»*'??he^first 

of  Ihe&e  is  a  point  of  much   importance,  because  of  Very  general 

(1)  1  Q»  B..  66. 
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187>  application  ;  but  the  prinoiple  oA  wkich  it  barna  m  Mif  wofj^^ 
▲iwno  ^  diffiooity  is  always  f onad  in  applying  it.  The  OMD  to  ba 
V*  sopposed  ia  one  like  the  present,  in  which  the  Li(gislfttare  has 
trusted  the  original,  it  may  be  (as  here)  the  final,  jnnaUetioa  oa  . 
the  merits  to  the  Magistrates  below  j  in  which  this  Conrt  hae  no 
.jurisdiction  as  to  the  merits  either  originally  or  on  appaaL  ..AU 
'that  we  can  then  do,  when  their  decision  is  oamptainad  ^  ia  to 
eee  that  the  case  was  one  within  their  jnrisdiotioii,  and  that  4Mr 
prooeedings  on  the  face  of  them  are  regular  and  aoooniipg-Jto 
law.  Even  if  their  decision  should  npon  the  flfieritd  bavmnaa 
or  unjust,  on  these  grounds  we  cannot  reverse  ft/'  And 
'then,  in  the  subsequent  paragraph,  with  regard  to  the  ab joeliaa 
of  want  of  jurisdiction,  he  says  :-—^' But  where  aiohaigelMMi 
been  well  laid  before  a  Magistrate,  on  its  face  bringing  itaelf 
within. his  jurisdiction,  he  is  bound  to  commenoethe  anqoiiy  s  ia 
eo  doing  he  uudonbtedly  acts  within  his  jurisdiotioa-;  bot  ia  the 
course  of  l^e  enquiry,  evidence  being  offered  lor  aad.agauuit 
the  charge,  the  proper,  or  it  may  be  the  irre8istibley«oQBalaamt 
to  be  drawn,  may  be  that  the  offence  has  not  been  commits  ed,  and 
60,  that  the  case  iu  one  sense  was  not  within  the  jnrisdiotion*. 
Now  to  receive  affidavits  for  the  purpose  of  ifhowing  this  is 
dearly  iu  effect  to  show  that  the  Magistrate'sdeoision  was  wrong 
if  he  affirms  the  charge,  and  not  to  show  that  he  acted  withoat 
jurisdiction :  for  they  would  admit  that,  ia  every  stage  of  th» 
enquiry  up  to  the  conclusion,  he  could  not  but  have  proceeded^ 
and  that  if  he  had  come  to  a  different  conclusion,  hisjadgment 
of  acquittal  would  have  been  a  binding  judgment,  and  barred 
another  proceeding  for  the  same  offence.  Upon  principle,  there- 
fore, affidavits  cannot  be  received  under  such  circumstances. 
The  question  of  jurisdiction  does  not  depend  en  the  truth  or 
falsehood  of  the  charge,  but  upon  its  nature  ;  it  is  determinable 
on  the  commencement,  not  at  the  conclusion,  of  the  enquiry  :  and 
affidavits,  to  be  receivable,  must  be  directed  to  what  appears  at 
4he  former  stage,  and  not  to  the  facts  disclosed  iu  the  progress 
of  the  enquiry.'' 

.    Here,  if  the  Magistrate  has  come  to  a  wrong  conclusion  upon 

the  evidence,  it  does  not  affect  his  jurisdiction.    He  had  juriadic- 

*  tion  to  enquire,  and  if  there  was,  as,  in  this  case,  evidence  before 


V. 
CA'BOUiL« 
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Mo^  ^  eiMitiot  he  said  to  have  ezceeded'his  jarisdiotion^  althougfr       ^^^ 

Ms  ooncIuQion    ma^    nofc    be   the  conclasion  that  oaght,  in  the     An&exo 
opinion  of  the  Sessions   Judge,  or  of  as,  to  be  drawn  from  the 
eyidence*      The  Magistrate  had  to  decide  whether  there  was  a 
thoroQghfare,  jiud  whether  there  was  an  obstraction  :  it  was  not 
necessary  to  determine  what  is  meatit  by  thoroaghf  are-,  whether 
a  public  Way-  along  which  all  persons  'have  a  right  to   pass  and- 
re-p«Mi,  or  a' way  along^ which  only  some  persons  have  a  right  to^ 
pass  and  rVpassii     In  eithercase^  there  was  evidence  npon  which 
the  Iffiagisti^ate  might  find  that  there  was  a  thoroaghf are».    There 
was  evidence^   especially^   what    Mr.  Lowe  referred  to,  viz.,  th® 
statements  of  the  parties  themselves,  that  it  was  a  public  thorongh-i 
f^re,  and'there/eertahily  was   abundant  evidence  that  it  was  a 
way  wlriob  was  used  by  a  considerable  number  of  peraons.   The- 
Mi^gtstvate^  therefore,  had    evidence  before  him.;  and.  there  has 
not  been  in  this  case,  either  an  erroneous  decision  npon«a  p-  int  of 
laiw^  or  an  aoting  witiK>at  jurisdiction  or  in  excess  of  jurisdiction. 
•  The  proQsedings  must^be  setucned  :  the  Court  makes  no  order 
under  s*  4.04, 


[APPELLATE  CIVIL.] 


Before  Mr.  Justice  Markhy^ 
ANANITA  CHANDRA  BOSE  (onb  of  thb  Dsfbniunts)  v. 

L.  P.  I>.  BRqUGHTON  (PLilKTIFF) .*• 

App$i;dio  Frkyy  OQUincUr^^yibje(it'inaUer  in  Suit  under  appealabU  Falwe-*' 
Ihmi^  ia  q09eim^  other  SuiU-  "Praeticer-^Leaoe  to  ofpeaJL. 

Leave  toappeal  to  the  Privy  Counoii  granted  where,  the  appeal,  though 
valued  at  leas  than  Ks.  10,000,  involved  indirectly  questions  respecting 
property  of  the  value  of  Bs*.  10,000,.  inasmuch  as  the  jjidgment  of  the  Bign« 
Court  would  govern  the  decision  in  other  suits  which  the  plaintiff  intend- 
ed  to  bring  on  precisely  the  same  groands,  and  in  respect  of  which  pre* 
cisely  the  same  questions  would  arise  as  had  arisen  in  t^e  suit  sought^  ta 
he  appealed. 

The  plaintiff^  being  possessed  of  certain  property  as  Adminis- 
trator-General^ brought  a  suit  to" set  aside  ^k^'pattcu  granted  to» 
the  defendant    by   a  former  manager  o£the  estate^  and  ratifiedi 

f  Privy  Gooucil : Inthg matter  ot iSpeciftl  Appeal £{o  1016 of  1871« 
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^7^       by  bia  SQCoessor,  on  the   gromid  tha^  ife  hmi  been  so  granted  aa4« 
^M^^DA    ratifiq^    witboat   authority.      The   decree  of  the  Coarl  of  first 
^fi^^^    iii8taiif3e>  whioh  haddismisaed  the  ph^intiS's  soit,  wae  revenad 
V.        by  the  lower  Appellate  Goi&rt^    bat   affiermed  on  appeal  by  the 
Fboughton,  gjgi^  Q^^^^  {Gow\  0. J.,  and  ilitter,  J.)      The  plaintiff  there- 
upon petitioned  for  leave    to  appeal  to  the  Prity  Conaoil  from 
ttie  judgment  and  decree  of  the  High  Court.      He  stated  in  hia 
petitioo  that  the  appeal,  though  valtfed  at  only  Be#<  \Ji4Mr8g 
involved    claims    and    questions    respecting    property    of    an 
aggregate    value    of    not    less    than    Bs.  lO/XX),  inasmuok  as 
the  jadgment    of   the   High  Gourb  would  govern  the  decision  ia 
various    other   suits    which    he  was  about  to  bring  against  the 
defendant^  in  order  to  set  aside  other  pattas  similar  to  the  one 
in  djSiit,  and  suaailarly  obtained   by  the  defeudaat^    ThepetitkHir 
wad  supported  by    an   affidavit    to    the  same  effeet  of  the  theit 
manager  of  the  estate. 

The  defendant/  in  an  affidavit  filed  in  answer  to  »  rolek)  sho^w 
csooe  why  the  requisite  certificate  should  not  be  g^aaleil  tofibe 
plaintiff,  opposed  the  application  on  the  ground  that  nor  dthei^ 
law->Buit  was  then  existing  between  him  and  the  plaintiff 
respecting  any  other  portaon  of  the  property  similar  to  this  one  in 
which  the  application  was  made  ;  that  the  other  land  held  by 
him  was  so  held  under  different  titles^  obtained  on  different 
occasions,  under  distinct  circumstances^  and  from  various 
managers^  each  of  which  titles  must,  iu  the  event  of  future 
litigation  with  regard  thereto,  depend  upon  its  own  merits ;  and 
that  the  leases  granted  by  the  different  managers  did  not 
altogether  aino^mt  in  value  to  Re.  10,000«  In  three  sebedille^ 
appended  to  his  petition,  he  set  ont  the  all^cHl  talu#  of  the 
various  leases. 

Baboti  Ifilmadhab  Bose  showed  caase*  He  oout  ended  that  tlio 
ikotB  stated  in  the  def^odant's  affidi^it  sbowdd  thsit  tbd  Mul6  ^i^h»A 
not  due  in  which  leave  ia  appeal  should  be  granted. 

Mr.  Woodrc^  iti  support  o*  the  tule  i^ef red  to  the  cd^d 
of  Ko  Khine  v.    Snadden    (l),in    which    the   Privy    Council 

(I)  \  Burma  li.B.»l. 


BBOUGHXDXr. 


VOL  IX.]  HIGH  OOUBT.  425 

(l^mtod  leave  to  appeal,  althougb  the  amonat  involved  in  tfae ^^ 

aotioa  was  odner  the  iq>pealable  valae,  there  beiog  aa  napovtanl*  Aiyakda. 
qpMetioa  d{  law  raiBedr  and  eleven  other  aotione  bffongU^  ieve)v  °Bmb^ 
idjjp  the  aaitie  <)«ieslioa  of  law,  add  whieb  had  been  directed  bj 
aa  Of  der  of  tiie  Court  below  to  be  heard  apou  the  same  ey  idenoe, 
afMl  ecmolodeCl  by  the  same  jadgtaent,  and  the  aggregfM^e 
amoaalriav^ved  in  the  aetioDB  beiag  more  than,  tbe  appealaUe 
valoe* . 

MiBKffr.  J.^It  ^eetnH  ie  me  ibat  the  resnlt  ^f  tbe  alSdavM 
i»  thisi  thKt  U  h  oiear*  ttiat  tMre  are  ifr  addititfti  i&th&  patta, 
which  WM  the  object  o<  appeal  to  this  Gofm^  fi^e  other  pta$a^ 
standing  precisely  on  the  samegtOttttdg^  kAd  itf  ridspedi  of  Whicb 
pMimiiy  die  same  qftteetiotie  arise  aei  6eive  arisen  in  the*  snit 
wfaieb  has  already  odme  np  to  thi^  Ooitrt )  and  i  do  noi  tbinfc 
there  can  be  aijy  ddtbt,  therefore,  that  the  jndgment  ol  tbid^ 
Conrt  did  involve  directly  or  in  directly  h,  question  respecting 
property  6i  tbe  Valtie  of  the  aggregate  value  of  the  whole  of 
the  property  comprised  in  these  six  paitaa^ 

I  d9  not  think  there  is  any  ground  for  either    of  the  conten- 
tions put  forward  by  the  opposite  parcy,  either  that  it  is  neces- 
sary under  the  Charter  that  suits^  in  respect  of  these  other 
pattcu,  shall  actually  have  been  oommenced,  or  that  this  question 
must  be  governed  by  the  Rules  of  1 638,  and  not  by   the  existing 
Ohattbi^^    Tbe  qhcWIiOlI  therdfoire  whidb  I   fc&Ve  to  cdn&i(icn'  is 
wbether.  the  ftgjjfMgfUti^  V^i^e  ol  ifae  prbjiditie^  Oottpifised  in 
theee  mz  2>aM«9  dow  ftmonat  to   lU  10,000;  to  H^  hder  been 
positively  affirmed  id  the  affidiivift  bti  t&e  part  6f  the  petitioner 
that  it  does.    The  €fpp^te  party  hae  det  oni  in  schedule  A  in 
bit  affidavit  the  extent  of  tim  propertied  and  wbai  he  atatee  to 
be  then  fnAm.    U^W,  I  do  aobtMnk  it  will  bar  a  ddsiraf^le  tMt^ 
itf  tbift  da^  tb^ha^d  any  further  affidavits  in  i^e  matter  ;  if  t  isA 
ahy  doubt,  t  sbbuld  bave  hoQu  more  inclined  to  direct  an  enquiry 
if  i  could  possibly  do  so  throngb  some  officer  in  tbe  taefoasiU 
But  upon  these  oontradiotory  affidavits,  I  find  that  tbe  property 
is  of  the  value  of  Rs-  10.000.     The  property  which  is  actually 
involved  in  the  suit   which  has  come   up  to  this  Court  is  aa 
abo^n   by    (be   schedule   of   the  value   of  Its.  ^1  per  bigha  ; 
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'872  theJ  remaiDiDg  property  in  stated  to  be  of  the  average  valae 

Amanda  of  woiMthmg  between  Be.  5  and  6  per  bigha  ;  either  of  theae 

<^^^>^A  snins  is  Mitreniely  low  for  the  valuation  of  a  perpetaal  interest 

V.  in  the  land^  and  no  ezpLanatioa  whatcpver  is  ^ven^-aMMMgh  all 

these  pattaa  were  granted  about  the  same  time  f dr  lands  aitnbted 
in  the  same  district— why  this  extraordinary '  difference  sKoi4d 
exist.  I  think  that,  in  the  absence  of  any  sakisfaetorj  esplaoa- 
tion  for  this  difference,  credit  oagbt.to  be  given  to  the  allegationa 
made  by  the  petitioner  in  his  aflldavit  that  the  propeviy  is-  of 
the  value  of  Bs.  10,00(K  I  do  not  think,  theHbve^.  that  it 
is  necessary  to  makei  a  farther  enqairy.  I  think  apoo  tlm  evi* 
denoe  I  oaght  to  admit  the  appealv 

The  rale  is  made  absolate,  and  a  certificate  shoald  be^gvantai 
that  the  judgment  of  this  Oonrt  did  involve  indireo  tly  »  qpiea* 
tioo  respecting  property  of  the  valoo'  of  Bs.  10,000. 

Leave  grants 

Attorneys  for  the  respondent  r  Messrs.  Bemera,  Sandtnom^ 
and  Upton* 
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GANGAPRASAD  (our  or  tm  Phki^nwre)  v.  MAWJI 
•  R  O.  LAL  AND  MUSSAMAT  LAEQU  (DfvaHDAHTs). 

1S71- 
jiOy  &         ON  APPEAIa  FBOM  TSS  HIGkS  OOORTOF  JUDIGATUM  A^*  ] 

POBT  WILUAM  IN  BICNGAL. 


* 

Im  aa.BOii<Mi  on  a  bond   and  mortgage,  which  was  not  regtstered^and'tho* 
factum  of  which  was  daiued»  the  Prinsipal  Sadder  Ameen  decided  in  favor- 
of  th^  plaintiffs ;  but  suoh  jodgment  being. reversed  by  the  fligh  Qoort^he  • 
Judicial  Oonunittae  considering  that  too  muoh  weight  had  been  given  to. 
the  fact  of  non-registration,  reversed  that  finding,  and».  after  a  careful  an* 
aljsis  ef  theevidenee>  loond  the  bond  to  begenoioe. 

This  was  an  appeal  from  a  decision  of    the  High.  Oi)nrt 
(Setbn-Karr  and  Macpheraon,  JJ.),  dated  lltk  May  1866. 

•  Pre««ii£: — tbe  Riobt  How'blbSib  Jambs  W.  Golvile,  Sib  Jsbbph  Napcsb,  Lokoi 

4U9TIClJA]fB«|to(l>JUSTXCXMBLLX8if.  AND  SU  LaWBENCS  PbBL. 
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.    The  appd^Mil  and  ooe  Mad|iii«ida&  Ld  sued  tlie  riqp«deDfe^       ^^> 
JIfawji  Lai,  tofeoover  Iha  amoant  of  a  mortgage  and  of  BiitovAQ^xf^^^^M^ 
given  at  the    satne   timei  and  to  set  aaide  as  ffaadiileai  a  deed  ^^j^j^^ 
«Sioiited  by  him  iti-favot  t>{  his  wife* 

f    It  appeared    tliat  the  plaintiffs  had  had  dealing!)  With  a  fif  m 

carried  on  by  two  sone  o{  the  defendant^    Banshi  Lai  and  Debi 

I'rasad,  and  were  in  April  1863    found   to    be    creditors  to  the 

«ttent  of    Rs.  30,000   in    the    two   anms   of  Bs.  SS^OOO  and  ^ 

Ue.  5>4KH).      The  firm  failed  in  t864^  and  the  defendant  alleged 

that  he  had,  by  selling  his  property  to  his  wife,  assisted  his  ■  sons 

with  meaey.    The  bond  aned  on  wae  dated  the  2nd  May  1863,  and 

contained  aoialinsion  to  the  pattaership  dealings)  bnt  stated  that 

Jte.  2e>009  was  dne  to  tme  of  the  plaintiffs^  and  Bs.  5,000  tx)  the 

other.    The   defendant   denied   the  signatore  to  the  bond,  and 

alleged  that  the  deed  was  forged»    It  was  not  registered; 

The  Principal  Sadder  Ameen  of  Monghyr  found  that  Mawji 
Lai  was  a  partner  in  the  firm  carried  on  by  his  sons^  and  this 
"being  so,  he  held  that  the  factum  of  the  bond  was  supported  by 
the  probabilities  of  the  case^  as  well  as  by  evidence  of  attesting 
witnesses. 

'    The  High  Conrt>  in  re^rsilig  this  decision^  gal^e  the  following 
j«rdgmeDt  :— 

'*This  is  a  suit  on  a  mortgage  bond»  and  the  sole  question  is  whether 
U'eror  was  ^t^c^U*^  by  the  appellant*  Itantji  Lai.  The  Lower  Oonrt 
has  held  that  it  was,  and  has  given  the  plaiii^ffs  a  decree^  ■  On  a  care* 
f ul  consideration  of  all  the  evidence,  however^  we  ai»e  of  opinion  that  ^ 
the  judgment  of  the  Lower  Court  ought  to  be  reversed,  And  that  the 
plainti%*  suit  ought  to  be  dismissed.  We  are  satisfied  that  this  bond 
was  not  eiectited  by  the  appellant,  Mawji  Lai,  and  that  it  is  put  for#ard 
by  the  plaintiffs,  m  order  to  establish  his  liability  for  the  debts  of  a 
fitiii  which  did  basmsss  in  the  name  of  his  sons*  Banshi  Lai  and  Debi 
Fkasad.  The  •  Lower  Co^rt  has  found,  and  perhaps  correctly,  that 
Maitjt  Lai  was  a  partner  in  that  firm.  But  the  Court  has  laid  too 
much  stress  on  that  fact,  and  has  erred  in  thinking  that  it  helps  to  prove 
that  this  bond  is  what.it  purports  to  be.  If  MaWji  Lai  was  in  reality, 
although  not  openly,  a  partner,  that  is  no  doubt  a  good  reason  Why  the 
pkintiffs  should  try  to  get  from  him  an  acknowledgment  of  his 
liability  for  the  firm's  debts :  but  it  does  not,  as  it  seems  to  us,  add  to 
the  probabilitieB    of  the   story   that,  the  firm  being  in  insolvsnt  circum* 
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taawnirmain  '^M  fa»v«  been  v«y  diffetiH  to  prore)  AoiM  Yoltuktorfly  o(mit  UnftstA 

„     «•  «tid  fi^e  «fait  lioad. 

The  Biicning  of  the  bo&d  is  smum  tOibjr  jthfiMor  fo«r  flrltaeaMi.  flM 
appellant,  Mawji  La}>  ho^eYer^  pp^itive^  dories  tbat^e  n^edft^ar 
that  he  ever  borrowed  money  from,  or  was  in  any  acconntin^bte^  toi  thfl 
j^mtiilfs.  Althongh  the  t)ond  is  for  so  large  a  sum  as  Ra.  30»000^ 
and  is  said    to   have   been   signed  in  a  house  in  !Bior.ghyr  in  the  imme* 

^  'diate    ncrighboarheod  ef   a   Register   office,   it  has  not  been  registered* 

^0  «hlnk  that  this  fact  operetta  very  unfavorabfy  to  the  pleontiifs'  case 
iriwai  tke  oircttSiBtMiees  tinder  which  tbe  ^ond  is  said  to  have  been 
tgii^A  iwe  bonne  iii  miod,  and  we  ciKiiot  «meitr<vi^h'thetiOWer  Gkm^ 
to,ao#epMa«jMi  S)Bffiwat:th0  pimrtis'  eaplanatiaa ofttfawr  geaaom  <eg 
ai^  #e0ii|ierfqg,  naiwly^  that  beoaase  MMiPJiLal{«mBia'f^latiaB,4lMgM 
Jibim  tmlaife»it4  ;4eliciaqr»  -^ibstatoed  imm  hvmg  ftsideed  regiateoed^ 
Farther,  m&  ilnd  ithat»  >«iba»qiiexit4(0ithed«fceoftliisdooimi«nt,ild[aw|i 
Lai  sold  to  his  wife  the  very  properties  which  it  purports  to^ortgage 
to  the  plaintiffs*  'We  eatinot  understand  what  object  Mlawji  Lai  opal^ 
liavo^had  in  making  this  trausfer»  if  he  knew  that  he  had  already  giyeji 
this  mortgage  to  the  plaintiffs ;  While,  on  the  other  hand,  We.can  very 
1^11  understand  why  he  should  ha^e  toedgned  his  property  to  his  wife* 
if  he  believed  it  to  be  then  Unencumbered^  and  knew  that  the  plaiAtifls 
and  ptheirs  were  thyeatenkig  legal  iiroe^^tigs  with^avtefiritpteting 
him  made  liable  for  the  debts  of  the  firm  of  BanshiMandQeW 
Prasad.  The  plaintiff,  Gangaprasad,  was  eiamined,  and,  never  meo^ 
tioiiing  therfivms,  spbkeas  if  till  the  money  advaaoed  had  been  advanced 
«dlely  to  Mawji  Lai.  <He  says-^'I  do  not  kiiow  WiwtMaWji  Lai  did 
with  tftie  money  borrowed'  I  do  not  recollect  on  how  many  occasiofta 
*  ,he  bqn^wed  the  money*  The  moneys  usejl  to  be  lent  without  the 
ie^ecutiou  of  documents.  The  ^ay, in  which  tl^ilioneys  were  .borrowed 
is  inentioned  in  ^uy  .books."  Vot  it  .ispei*{f»etly/»lf^^.tbAt  tbodQbj> 
jdneio'tbe  jdainlifis  mkB  the  dAit  ot  the  ^m,  rKUdrnottrOf  MaWjiLal 
jalone.  Mawji  Lai  magr  have  been  liable  for  itas^a  partnar*  bttt  rhje  (WMe 
not  liable  otherwise*  On  the  whole,  -We  aire  of  opinion  tf^t  thia'band 
Was  not  executed  by  the  appellant, 'Mawji'Lal,  and  that  it  ia  a  litlae  Aocu« 
mentset  upbythe  plaintiffs,  in  order  to  establish  Mawji'LaffsiiiftyiKty 
for  the  debts   of   the  firm   of  Banshi  fial  and  Debi  Prasad,  and  to  get 

.^ver  the.diffioulty  thrpwa  in  the  Way  of  creditors  of  that  firm  by  tbo 
assignment  fliade  by  iSCawji  d^al  to  Us  wi^  VITtiat  llaWji  M>i 
real  liabilities  in  respect  of*  that  Hfvi  may  kQt  ^we  need  'uot  .iuMV.Q0Mi()aE> 
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We  reYBtBQ  the  judgment  of  (he  Lower  Court,  and   dismiss  the   plain^       ^871 
tiffiB^BttiinithalloostsinbothConrtfl."  •  qaroafeajbad 

The  plaintiff,  Gangaprasad,  then  appealed  to  England.  Hawji  Lal. 

Sir  R,  Palmer,  Q.  C,  and  Mr.  Leith  for  the  appellant. 

Mr.  J,  D.  Bell  and  Mr.  Theodore  Thomas  for  the  respondents. 

Their  Loedships  delivered  the  following  judgment  :-^  ^ 

This  is  an  action  on  a  bond  which  was  gi  wn>  acoompained  by 
a  mortgage,  and  it  also  seeks  to  set  aside  a  subsequent  sale  by 
the  defendant,  who  granted  the  bond  of  the  propwty  mori-> 
gaged  to  his  wife :  and  the  defence  was  that  the  bond,  was  a 
forgery,  and  was  never  executed  by  the  defendant.  The  Prin- 
cipal Sudder  Ameen,  the  first  Judge  who  heard  it,  and  who 
also  Heard  the  witneasest  came  to  the  condnsion  that  the  bond 
was  executed  :  the  High  Court  came  to  a  contrary  conclusion  : 
and  their  Lordships  have  to  determine  ou  which  side  the  evi- 
dence really  preponderated,  and  with- which  of  the  two  judg- 
ments they  agree. 

Now,  the  signature  to  the  bond  was  in  the  first  instance  proved 
by  the  plaintiff,  by  two  of  the  attesting  witnesses,  and  by  the 
mooktear  who  wrote  the  bond  and  framed  it.  The  defend- 
ant denied  that  at  was  his  signature,  but  he  did  not  call  any 
evidence  at  all  to  prove  that  the  bond  was  not  in  his  hand- 
writing: neither  did  he  produce  any  of  his  undoubted  signa. 
tures,  in  order  tlmt  the  Court  might  ^Jave  the  opportunity  of 
comparing  the  disputed  signature  on  the  bond  with  his  admitted 
signatures.  Therefore,  as  far  as  depends  on  the  direct  evidence 
whether  the  bond  was  genuine  or  not,  the  evidence  on  the  part 
of  the  plaintiff,  in  support  of  the  genuineness  of  the  bond 
appears  very  greatly  to  preponderate,  because  there  is  the 
evidence  of  the  attesting  witnesses  and  of  the  person  who  drew 
it;  and  there  is  nothing  against  it  but  the  evidence  of  the 
defendant  himself. 

But  then  the  circumstances  under  which  the  bond  was  alleged  to 
be  executed  have  to  be  considered,  for  the  purpose  of  seeing 
whether  it  is  probable  that  such  a  bond  should  be  executed  or 
not.    It  appears  that  there  were  two    sons  of   the    defendant 
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^^i       who  carried  on  business ;  one  of  them  appears  to  have  been 

G«M0APBA8AJ>  ^^^  more  than  fifteen  years  of  age  at  the  time  of  the  trial  of  the 

MawjxLal.  ^^^^^    *^^  therefore    he    mast    have    been    very    considerably 

younger  at  the    time    when  the    bond  was  executed ;  and  as 

respects  the  other  son,  it  appears  that  he  admits  that  be  bad  no 

money  of  his  own  at  all,  and    that    all    the  money  he  had  he 

procured    from  his   father^     There    is     some   further   evidence 

»  given  as  to  what  had  happened  in  other  suits^  which  may  tend 

to  prove  that  the  defendant  was  a  partner  in  the  house  of  his 
«Qns»  or  ratbert  in  fact,  that  he  was  carrying  on  business  in  hia 
sons'  namos.  The  High  Court  appear  to  have  believed  that ;  at 
jteast^  Ithey  say  that  they  do  sot  come  to  any  contrary  conclusiou 
on  that  part  of  the  case.  Then  it  appears  that  the  sons,  or  the 
bouse  of  business,  were  nnqnestionably  inlsome  diffieuhies  at  the 
tune  when  this  bond  was  giveu ;  and  it  appears  also  that*one  of 
the  brothers  of  the  plaintift  had  married  a  daughter  of  one  of 
the  defendants.  Then  the  bond  is  given  for  two  separate  debts ; 
one  a  debt  of  Bs.  25,000,  due  to  the  first  plaintiff,  and  another 
a  debt  of  Bs.  5,000,  due  to  the  second  plaintiff.  The  first 
Strong  corroboration  on  the  part  of  the  plaintiff's  case  was 
th9  entries  in  the  books  of  the  defendant's  two  sons,  and 
these  prove  beyond  all  question  that  these  two  debts  of 
lis.  25,000  and  Bs.  5,-000  were  doe,  and  therefore  there  is  no 
^  doubt  that  there  was  an  actual  debt  of  Bs.  30,000.     They  add 

up  those  two  suitts  which  are  entered  in  the  cash-book-^ 
*'  amount  due  to  you  Bs.  25,000,  besides  which  there  is  due  to 
Madhusudan  Lai  Bs.  ^,000,  in  all  Bs,  •  30,000 ;"  and  then  it 
mentions  the  date,  which  is  the  same  date  as  the  date  of  the 
bond  ;  then  it  states  the  interest,  and  then  it  states  Bs.  100  for 
Gangaprasad's  paper.  The  sums  of  ptnneipal  are  added 
together,and  the  two  sums  of  interest  and  the  sum  for  the  stamp 
are  also  added  together.  That  is  very  strongly  relied  npon-— 
and  their  Lordships  thiuk  properly  relied  upon — by  the  Princi- 
pal  Sudder  Amecn^  aa  showing  that  some  security  or  another 
was  giveu  for  the  entire  debt.  Then  one  of  the  defendants, 
the  elder  son,  who  carried  on  this  business,  was  called  to 
explain  this.  No  doubt  he  tries  to  give  an  explanation  that  a 
ohitta  was  given  for  the  Ks.  25,000,  and  a  soperate  one  lor  the 
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Rs.  5>000^  and  that  the  Rs.  100  stamp  was  the  stamp  which  wasK      ^^71 
got  for  the  Rs.  25,000.     That^    their   Lordships  thioki    is  not  gangapbasad 
altogether  a    satisfactory    explanation.    It    was    not    brought  ji^^^l.j. 
forward  hy    him  in  the  first    instance;  it  came  out  on  cross- 
examination,  and  appears  to  be  nothing  more  than  the  natural 
sort  of  explanation  that  a  man  might  be  driven  to  who  saw  what 
strong  evidence  this  account  gave  agaiost  him. 
.     Then,    there    is     a    farther    confirmation    by    the  evidence 
of  one    of   the   defendant's    witneRseft>    who    appears   to  havo  * 

been  present  at  the  time  when  the  deed  was  executed  by  which 
the  defendant  professed  to  sell  the  property  mortgaged  to  his 
wife;  and  there,  on  cross-examination,  he-  certainly  appears  to 
say — '^Having  written  the  deed  of  sale,  I  made  it  over  to 
Mawji  Lai.  Mawji  Lai  took  it  away  with  him  to  hie 
bouse.  Montaz  All,  in  that  majlis  (assembly),,  and  in  the 
presence  of  Mawji  Lai,,  spoke  about  the  tomaasuk  (bond;  to 
Grangaprasad  and  the  pledge,  on  which  Mawji  Lai-  said 
t  he  has  to  do  with  his  own  money,  what  business  is  it  ot 
jours  f^'  *  The  great  imporfance  of  that  evidence  rests  on 
this,  that  it  appears  to  prove,  by  the  evidence  of  a  witness  called 
on  the  part  of  the  defendant,  that  the  bondwae  in  existence' 
prior  to  the  time  when  the  deed  was  executed  by  which  the 
defendant  sold  his  property  to  his  wife ;  and  if  that  were  the 
case,  then  that  gives  aa  answer  to  the  theory  of  the  High 
Court,  who  are  of  opinion  that  this  bond  was  forged  for  the- 
express  purpose  of  defeating  that  deed,  in  order  that  they 
might  apparently  hav&  a  mortgage  which,  .would  take  preoedence 
of  that  deed. 

Then,  the  other  matter  that  is  relied  upon-  as  agaiost  the 
genuineness  of  the  bond  is  the  stamps.  It  appears  that  there 
are^  two  Rs.  50  stamps  on  it.  They  appear  to  have  been  pur* 
ohaeed  only  a  short  time  before,  in  the  ^lonth  of  April,,  and 
they  appear  to  hava  been  purchased  by  a  person  who  was  on& 
of  the  witnesses  to  the  bond.  That  person  was  not  called,  an^i 
it  does  not  appear  whether  he  was  a  witness  who,  in  fact,. 
iMtonged  to,  and  was  connected  with,,  the  defendants,.or  whether- 
he  was  a  witness  connected  with,  the  plaintiff ;  and  it  appears^ 
perfectly  consistent  that  the  defendant's  sons  or  the  defendant. 
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^^'*^       in  their  ordinary  business  having  purchased  two  Rs,  50  stamps 
Garoapbasad  a  short  time  before^  had  inserted  it  on   this  bond^  and  that  is  the 

Mawj^*Lal,  ^*^^^  ^'^y  **  ^s  charged  in  the  accounts. 

Then,  another  matter,  which  is  strongly   relied  upon,  is  ihe 
non-registration    of  the    bond,    and  it  may  be  admitted  that, 
valeat  qtmnitMn,  that  is  evidence  to  some  extent  against    the 
genuineness ;  that  it  is  to   say,  it  seems  more  probable  that  it 
would  have  been  registered,    because  it  appears   by  an  Act  •. 
which  was  then  in  force,  unless  it  was  registered  it  would  no^ 
be  binding,  at  pny  rate  as  at^ainst  a  subseqent  mortgage  ;  that 
it  would  not  bind  as  against  a  subsequent  sale,   appears    more 
doubtful,  but  at  any  rate  not  as  against  a  subsequent  mortgage. 
On  the  other  hand,  it  is  said  that  it  may  have  been  understood 
at  the  time  that  it  was  not  to  be  registered.     The  parties  were 
at  that  time  friends,  and   to   a  certain  extent  connexions,  and 
registering  a  bond  of  this  kind  might  destory  the  credit  of  the 
house,  and  bring  them  at  once  to  insolvency,  and,  therefore,  it 
well  may  be  that  it  was  understood  at  the  time  it  should  not  be 
registered.     There  appears  some  reason  for  that,  because,  by 
the  laws  of  registry,  when  a  deed  is  registered,   the  Registrar 
requires  that  both  parties  should  be  present,  either  by  them- 
selves or  by  soioebody  appointed  by  them  ;  and.  therefore,  if  a 
person  executes  a  bond  of  this  kind,  and  says — *'  I  will  give  yoa 
a  bond,   and  I   will  put  a  charge  on  my  property,  but  I  will 
not  consent  to  have  it  registered,  it  must  be  an  understood 
thing  that  it   shall   not   be  registered  :^'  if  that  is  the  under- 
standing, the  other  side  apparenty  cannot  get  the  deed  regis- 
tered at  401,  at  any  rate,  they   could  not   do  so  without  a  suit 
which^there  might   be  great  difficulty  under  such  circumstances 
in  maintaining,  and,  therefore,  it  does  not   appear  anything 
extraordinary  that  the  defendant  shoald  have  said — '^  I  gave  a 
bond  for  this  debt  of   my  sons,   which   I  know   I  am  in   all 
probability  liable  for  myself.    I  make  it  payable  in  two  years^ 
I  get  two  years'  credit,  and  I  will    charge  my   estate    with 
it,  but  it  must  not  be  registered.''     There    is  nothing  very 
extraordinary  in  an  agreement  of  that  sort  being  entered  intow 
At  any  rate,   their   Lordships  are  of  opinion    that  the  mere 
circumstance  of  its  not  being  registered  is  not  sufficient  by 
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itself  to  overbalance  the  evidence  which  a))pears  to  their  Lordships       1871 
to  be  fi^nerally  satisfactory  in  proof  of  the  validity  of  the  bond.  GANCApaASAD 

Then,  assuming  the  bond  to  be  genuine,  it  is  hardly  necessary  ji^^^J  ^al 
in  this  case  to  determine  whether  the  subsequent  sale  would,  if 
it  were  a  really  valid  sale,  prevail  against  the  bond,  for  it 
appears  very  clear  to  thjeir  Lordships  that  the  sale  was  a  sham  ; 
in  fact»  that  it  was  no  real  sale,  and  there  is  no  satisfactory  evi- 
dence of  a  farthing  of  money  being  paid  under  it,  and  it  looks 
simply  like  a  pretended  sale  made  fov  the  express  purpose  of 
defrauding  the  diefendant's  creditors.  Their  Lordships  are  of 
opinion  that  the  defendant  has  produced  no  evidence  at  all 
which  really  is  of  any  value  in  contradiction  to  the  case  of  the 
plaintiff. 

Their   Lordships   will  recommend   to  Her  Majesty  that  the 

judgment    of   the    High    Court    should   be  reversed,  and  the 

judgment  of  the  Principil   Sudder  Ameen  should  be  affirmed* 

and  that  the  plaintiff  should  have  the  costs   before    the    High 

Court,  and  also  the  costs  of  this  ftppeal; 

Judgment  reversed* 

Agent  for  appellant :  Mr.  Wibon* 

Agent  for  respondents  :  Messrs.  Waikins  and  Lattey. 


FATI  OHAND  8AHU  (Pl^iitifp)  v.  LIL AMBER  ^  ^^ 

SINGp  das  and  othbbs  (Dbvbmdants).  1871 

July,  3. 

ON  APPB iL  FEOIf  THE  HIGH  COURT  OF  JU DIOATCTRB  AT ' 

FOBT  WILLIAM  IN  JBENQ A  L. 

JSUgUtraiian  of  DeedA-Ad  XX  0/I866. 

Where  a.  deed,  which  ought  to  be  registered,  is  refoaed  registration  ^  the  party 

agerieved  should  proceed  under  s.  S4  oC  Act  XX  of  1S66  (1)  ;  and  if  this  oourse  is  ^?^  ^VL 
not  pursued*  he  cannot  make  iise  of  the  document  as  evidence  in  a  civil  suit         4()8.* 

brought  by  him  to  enforce  specific  performance  of  the  terms  of  the  deed,  aud  to  L  L.  S* 

Bet  aside  a  anbeeqaent  deed  as  fraudulent.  2  Cal  82» 

^Present: — Ths  Bight  Hon'blb  Sir  James  W.  Golvile, Lord  Juatics 
James  Lord  Justice  Mblush,  and  Sir  Lawuknce  Peel. 

(1)  See  Aot  Y  III  of  1872,  s.  72. 
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1872  This  waa  an  appeal  from  a  decidion  o£  the  High  C<>Bri(Keiiip  and 

Vxn  Chan D  Phear^  JJ.),  dated  30fcb  March  1868,  reversing  a  decision  of  the 

Sahu       Principal  Sadder  Ameen  of  Bhangnlpore,  dated  2dtb  Jane  1867. 

LILA.MBBB       The  case  of  the  plaintiff  was  that  the  respondents,  being  ia 

difficnlties,  asked  him  to  bay  from  them  some  land,  jwhich  he 

agreed  to  do  for  a  sam  of  Be.  22«&0O,  which  sam^  the  appellant 

then  paid.    The  respondents  being  anzioas  to  get  the  money  at 

once,  and  there  being  a  diffionlty  m  getting  a  stamp  of  the 

proper  amount,   the  following  agreement  was  drawn  np  and 

signed  by  three  of  the  respondents  for  themsdhres  and  their 

brother  :— 


**  Whereas  Mansas  Baeeser  'otb"  (eriginali  with  its  *  dakhOUT 
(dependenoies),  being  a  7)  annas  share  ont  of  the  entire  16  annas,  the 
Budder  jumma  whereof  is  860  rupees  and  3  annas^  4|,  and'  ^»Mir- 
huhai  on  acconnt  oi  the  jote  of  Goormaitha,  comprising  I4t  bigas, 
1  kata,  5  dhars  of  land,  the  sadder  f^mma  whereof  is^  owing  to 
a  hcUwara,  Bs.  5,  and  kamarhMhai^  together  with'  dO*  bigaa  of 
land,  the  sadder  jamma  whereof,  owing^  to  the  hcUioarai  amonnts  to 
Bs.  17,  and  the  kamcU  is  the  pufcfaa^  of  Hiaridhan  Mura^  the 
number  o£  all  of  which  mauzas  is  3;863  in  Zilla  Bbaugulpore 
together  with  the  fisheries,  right  to  fruit,  forest  righlis,  tuft-sof  bamboo* 
trees  of  mango  and  jack,  both  barren  and  productive,  and'  idl  the  rights 
to  the  semindari  acquired  by  our  ancestors,  which  have  up  to  the 
present  moment  been  in  oar  potsesaion>  and  holdhigi  ^thout  the 
co-partnership  of  any,  the  whole  and  entire  of  the  said<  mausaa  and 
kamcUB  we  have  sold  or  Bs.  22,500,  a  moiety  of  which*  is-  Bs.  11,250 
to  Fati  Chand  Sahu*  son  of  Naray&cn  8ah»  (  out  ef  tlie  Bs.  82,500 
we  'haire  received  Bs.  7,500  for  mfciafiietian  of  the-  decree  of 
Madan  Tjal  Das,  plaintiff,  decree-holder.  The  balance  Bs;  15,.  00 
we  mad|  a  transfer  to  Colonel  Hamdil;  on  account  of  the  mort- 
gage of  the  mauzas  and  hamoUa  aforesaid.  I  legally  dedere  and  give 
in  writing  in  regard  thereto  that  I  Will  excute  a  proper  dbed  of'  sal^ 
within  a  month  from  this  time.  We  h»ee  executed  an  ikratmama  for 
the  same  that  it  may  be  useful  when  required,  and  when  a  proper  stamp 
comes,  we  will  draw  up  the  real  deed  of  sale.  We  shall  raise  no* 
objections  therein.  Should  we  raise  objections  or  ezcusesi  the  oper*^ 
ation  of  the  law  will  then  be  brought  to  bear.  Dated  2nd  Aswia 
1274  (25th  September  1866.)' 

This  docnment  was  presented  for  registration   on   the    2nd 
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^  ^er  1866>  wfaerenpofi  the  respondenis  appeared  before       ^^^ 

^  Segistrary  and  denied  that  they  had  execiited  it^  in  con-  y^n  cbans 

^  -it  which  the  Sub-Registrar,    on  the  I5th  November       ®^"' 

i  to  register  it,  and  his  order  was  affirmed  on.  the  6th     lahAian 
'6  by  the  Registrar  of  the  district.  "** 

November,  a  deed,  which  the  appellant  impeached 
Hich  was  so  considered  by  the  Court  of  fimit 
^ecuted  by   the  respondents  who  appeared  and 
^*  anandan  Sing,  selling  to  the  latter  the    premises  in 
This  was  registered  on  the  28th  November  1866. 
^mediately   after   the    decision  of  the  Registrarref nsing  to 
regisfter  the  appellant's  document,  the   respondents  refused  to 
^execute  a  bill  of  -sale,  or  to  give  possession  of  the  premises  to  the 
-appellant,  and  the  latter,  thereupon,  commQUced    the  suit  now 
under  appeal,  seeding  for  specific  performance  by  having  a  deed  of 
^ale  executed  and    registered;  he    also   sought  to  obtain  pos- 
session of  the  property  and  set  aside    the   deed   of  the  20th 

November  1866. 

The  respondent,  Koer  Srinandau  Sing,  and  the  other  respond- 
-ents,  put  in  separate  written  statements,  the  former  relying 
an  the.  deed  of  the  20th  November, .  and  on  the  appellant's 
agreement  not  being  registered ;  the  latter  also,  relying  on  the 
deed  of  the  ;90th  Novembet*  1866,  and  impeaching  the  plaintiff's 
claim  as  fabricated  and  false. 

The  Principal  Sudder  Ameen  laid  down  as  issues  for  trial 
1st,  the  truth  of  the  appellant's  ikrar',  2nd,  whether  tho 
deed  of  the  20th  November  was  bona  oAi  or  collusive; 
Srdv  whether,  the  appellant  was  entitled  to  a  decree  for  specifio 
performance.  « 

The  respondents   objected    that    the    appellant's  H^ar  was 
inadmissible   in    evidence,  as    being    a  docament  whicrti     Act  . 
XX  of  1866   required  .to  bo   registered :  and   the    following  is 
the  passage  of  the   Principal  Sadder  Ameen'a  decision  on  that 
point  :— 

*'Itis  objected  to  the  plaintiff's  tftrar  that  it  oannot  be  received  in 
evidence  as  it  was  not  registered,  and  therefore  the  plaintiff's  case  falls 
to  the  ground.  S.  49,  4c t  XX  of  1866,  makes  it  imperative  that  no 
instrument  is  to  be  received  in  evidence,    the  registration  of  which   is 


436 


BENGAL  LAW  BBFORrS. 


f  VOL.  IX. 


1871 


Fati  Omasd 
Saho 

81x0  Dab. 


compulsory  nnders.  17,  but  whioh  his  1106  been  regiBfceced.  ils  the 
pJnintifl's  ikrar  is  aa  insfcrameiife  wlii<^  purports  to  extingaish,  Act 
title  to  immoveable  property  of  more  than  Be,  100  value,  so  it  should 
have  been  registered.  On  the  contrary,  it  is  argued  that  the  ikrar  in 
question  is  not  an  instrument  which  creates  any  title,  but  is  merely 
preliminary  to  it.  On  referring  to  b«  18  of  the  Hegistration  Act,  it 
is  found  that  conditiontt  of  sale  are  nfiepted  from  oompnlaory  registra. 
tioB.  It  may  be  said  ikiai  th^t  iXtmr  is  by  itself  a  complete  insfemment, 
but  its  completeness  is  contingent  upon  the  execution  of  an  actual  deed 
of  sale ;  and  as  that  instrument  has  not  been  executed,  so  the  ikrar 
cannot  be  construed  as  extinguishing  the  right  and  title  to  land.  That 
this  construction  is  the  correct  one,  is  supported  by  the  view  taken  of 
such  deeds  by  the  High  Court  $  see  Bunwaree  Ldl  v.  Swigum  Lai  (1) 
The  Judges  observe  that  it  is  impossibla  that  the  Legislature  oonld 
have  intended  this  provision  (compulsory  registratioiO '  to  apply  to 
deeds  which  are  merely  preliminary  to  the  main  contract  or  engage- 
ment ;  or  that  deeds  which  step  in  as  mere  parts  of  a  transaction  were 
^ntended  to  be  registered  before  they  bould  be  used  as  evidence.  In  the 
case  of  RanUonoo  Swrmdh  Sircar  v.  Oowr  Ckimdef  Sti^rmah  Strkar  (2), 
the  Judges  observe  that  a  deed  which  was  simply  a  contract  to  sell  land 
at  some  future  time  on  receipt  of  a  certain  sum  not  then  paid,  did  not 
require  registration.  From  the  above  it  is  clear  that  the  ikrar  of  the 
piaintiff  also  does  not  require  registration-" 


The  Principal  Sadder  Ameen,  having  determined  that  he  was 
entitled  to  receive  the  ikrat  as  evidence,  decided  all  the  issues 
in  the  plaintiff's  favor,  and  oQ  the  26th  of  June  1867,  passed  a 
decree  declaring  him  entitled  to  the  relief  soaght,  and  to  a  deed 
of  sale  of  the  property  in  dispute,  and  also  to  possession  of  the 
property. 

On  appeal  the  High  Court  reversed  that  decision,  giving  the 
following  judgment  :— 

"Thep-aint  sues  the  defendants  to  enforce  the  execution  by  them 
of  a  deed  of  absolute  sale,  and  to  obtain  an  order  for  its  registration* 
and  also  to  obtain  possession  of  the  property  the  subject  of  the  sale. 
To  establish  that  the  defendant  had  agreed  to  execute  the  bill  of 
absolnte  sale  which  he  sues  for,  the  plaintiff  puts  in  a  document  said  to 
be  signed  by  the  defendants. 

On  consideration  of   the  terms  of   this  document,    it    appears  to  us 
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tlHiiit  ezhibito  ft  oonteot  by  wUoh  tlie  dnhmAMfa  MQNmi  thfti  they        Wl 
hsre  loldio  the  plftmiaff»   tor  a  ooitBidsniiixm    tharsin  nentioiied,  Jkm  \fnQ^^ffik 
propQr<7  ^  question,  and  f  uriher  undertake  to  exeoate  ft  oonv^yanoe  of       Saito 
the  same  within  a  month.    In  oiher    words,   it  is  an  instrument,  the  ^ 

purport  of  which  is  to  give  the  plaintiff  an  interest  in  oertaiu  immove-  gj^  p^ 
able  property,  within  the  meaning  of  o1.  S  of  s.  17  of  Act  XX 
of  1866;  and  thereiore  hf  the  pcorisions  of  s.  49  of  the  same  Ao^  it  is 
not  leoeivahle  in  evidence  in  anj  civil  proceedings  in  anj  Goui%  unless 
it  is  registered  according  to  the  provisions  of  the  Act.  But  this  doeunent 
is  not  restored,  and  therefore  we  are  unable  to  look  at  it.  It  follows 
that  as  without  thiy  evidence  the  plaintiff  cannot  make  out  his  case* 
the  plaintiff's  suit  must  be  dismissed.  Accordingly  we  reverse  the 
decision  o£  the  Lower  Oourt,  and  dismiss  the  plaintiff's  suit  with  costs." 


Against  that  deciBion  the  plaintiff  appealed  to  England. 

Mr.  J.  D.  Bell  for  the  appellant.— The  case  ia  one  of  pecnliar 
hardship.  The  doonment  was  only  the  commencement  of  the 
proceeding,  and  was  to  be  followed  by  the  deed  of  sale.  Under 
the  old  Acts  XIX  of  1843  and  XYI  of  1864,  registration 
W'onld  not  be  necoRsary — RanfUanoo  Surmah  Sircar  y.  Oaur 
Ohunder  Surmah  Sircar  (1)  and  Bwiwaree  Lai  v.  Sungum 
Jjal  (2) .  Even  if  it  did  require  registration,  the  parties  cannot  take 
advantage  of  their  own  fraud ;  and  this  suit  is  in  £act  to  declare 
the  subsequent  deed  fraadulent  and  to  prevent  its  registration 
giving  it  priority.  If  this  decision  is  sound,  it  opens  the  door 
to  fraud,  as  the  factum  of  the  document  cannot  be  proved,  save 
in  a  snit  like  this.  But  even  if  the  deed  were  rightly  rejected, 
tihere  was  sufficient  evidence  to  entitle  the  Principal  Sadder 
Ameen  to  decree  as  he  did ;  and  according  to  the  principles  of 
the  Evidence  Act  (II  of  1855),  s.  57,  the  Oonrt  of  Appeal  ought 
not  to  have  reversed  that  decree ;  and  it  is  competent  to  the  Board 
to  affirm  the  decision  of  the  Conrt  below,  or  to  refer  it  back 
to  the  High'  Court  to  take  the  whole  evidence  into  consideration 
independent  of  the  deed. 

Mr.  Doyne  for  the  respondent  was  not  called  upon. 
Their  Lordships  delivered  the  following  judgment  :-— 

(1)  3  W.  B.,  64  (2)  7  W.  R.,  280. 
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1871  I&  thi3  case  ibe  appellant  broaght  his  saib|  which  was  in  ihv 

Faii  CaiHS^  Datnre  of  a  bill  ior  specific  performance^  claiming  to  have  th^ 

Saru       contract  enteredinto  by  the  infltmment  in  qaestion  carried  out, 

hiiuMBWBL    and^  on  the  footing   ol  that,  a  deed  of  absolute  sales  execated  ; 

^""^  '  and  he  added  that  the  suit,  was  also  for  issuing  "  an  order  for  its 
registration."  Their  Lordships  understand  those  words  to 
import  a  prayer  that  the  deed  of  absolute  sale  when  exeonted 
might  be  ordered  to  be  registered,  and  not  to  point  to  the  regis- 
tration  of  the  instrument  upon  which  the  suit  was  brought, 
This  prayer  was  probably  inserted  with  a  view  to  meet  the 
difficaltiea  which  it  was  apprehen  ed  might  h'^  occasioned  b? 
ihe  prior  registration  of  the  defendant's  document  of  date 
fiubsequent  to  that  of  the  instrument  on  wliiob  the  appellant 
sued.  The  Court  of  first  instance  found  that  this  instrument 
was  not  one  which  the  Registration  Act  now  in  force  required 
to  be  registered,  admitted  it  accordingly  in  evidence,  and  upon 
the  merits  made  a  decree  in  favor  of  the  plaintiff.  The  case 
then  went  by  appeal  to  the  High  Court,  and  the  objection  wa% 
there  taken  that  the  instrument  being  one  which  the  Act  requires^ 
to  be  registered,  and  which  liad  not  been  registered,  it  was  not 
rlBceivable  in  evidence,  and  thrft  (herefore  there  was  no  fonnda- 
tion'for  the  plaintiff's  suit.  The  decnaion  of  the  Court  below 
was  accordingly  reversed,  and  the  suit  dismissed  with  costs. 
The  ajipeaV before  us  is  against  that  deci'iion. 

It  appeai*s  io  their  Lordships  that,  d though  <this  case  is 
undoubtedly^  an  extremely  hard  one,  they  are  bound  to  affirm  the 
gecree  of  the  High  Oourt.  The  Hegistration  Act  recently 
passed  in  India  is  exln*emely  stringent.  Their  Lordships  havei^ 
in  the  ficst  place^  no  doubt  whatever  that  the  instrument  in 
question  is  one  which,  by  the  'I7lh  section  o(  the  Act^  is 
re4[}uirod  to  be  registered  ;  that  it  is  an  instrument  acknowledging 
the  payment  of  the  consideratiou-^money  for  what  was  to  be 
ultimately  an  absolute  sale  of  the  property  in  questioujfor 
what  in  equlby  did  presentky  operate  as  a  sele  of  the  property. 
The  49th  seciion  of  the  Act  says  that  no  document  that 
has  not  been  registered  under  the  Act,  supposing  it  is  one  which 
ought  to  be  registered,  is  receivable  in  evidence.  The  proce- 
dure which  the  Act  prescribes  is  of  this  kind :   the  {^arty  see* 


• 
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ng  to  register    a  deed    is,    under  the    86th    section,    to   go        Wi 
first    before    the  Registrar  or,  as    in  this  case,  a  Sub-Registrar.  Pati  Cbaxd 
If  the  Sub-registrar  refuses  to  register    the  deed,  there   is    then       ?^*u 
an  appeal  from  his  refusal,  upon  whatever  reasons  it  is  founded,    lilaxrbb 
to  the  Registrar,  the  next  higher  officer  ;  and  if  that  person  con-    ^'^^  ^^ 
firms    the    ordnr   refusing  the  registration,    the    84th   section 
giTes  to    the  party    aggrieved  the  power    of  going    by  petition 
to  the  Zilla  Judge,     In  the  present  case  the  Sub-Registrar,    and 
afterwards  the  Registrar,  refused    to  register  the    instrument, 
because   the  parties^  the  respondents,  by    whom  it  purported  to  ^ 

have  been  executed^  denied    that  they  had  executed    it.     It  has 
been  argued  that  the  Act  affords  no  means    for  trying  isuch  tfn^ 
issue  as  was  thus    raised  ;  and    consequently  that,    unless^  the* 
tmregistered  instrument  be  admitted  in  evidence  in  a  regular  suit 
wherein  the  fact  of  its  execution    can   be  tried,  the*  right  of  the 
party  claiming  cinder  it   would  be  defeated  by  the  false  and  *die- 
honest  denial  o£  his  own  signature  by  the  opposite  party.     TheiiCi 
•liordsbips,    however,  looking    to  the  words    of  t!ie  84th  section 
and  the  foVm  of  the  petition  given  iathe schedule  atid  in  particular 
to  the  fourth  paragraph  of  that   fbrni>  which  contains  the  words 
*' the  said  G.  D.  appeared  personally    before  the    Registrar  and 
falsely    denied  the    execution    of  such  instrument/^   think  that 
the  Zilla  Judge  would    have  jurisdiction    to*  determine    such  a 
question.     Power  is  expressly  given    to  kim  to  summon  the    par- 
ties, and  their  Lordships    imagine  that  there  must  also  be  power 
to  summon  witnesses^  ifwjtuepsep    should  be    necessary^.  Jdow 
the  Zilla    Judges  may    deal  with    this    statutory    jurisdiction, 
their  Lordships   are  unable^to  say*     It  seems,   however^  reason^ 
able  to    suppose- that,    if  they  saw  that   B,prima  facie    case    Of 
execution  of    the  deed    was    made  out,  they    w.>uld   direct  the 
document    to  be  registered^  and   refer    the    parties  to    try  the 
question  of  forgery    or    non-forgery    im  a  regular    suit.     Such. 
a  decision  would  not  finaHy  bind  the  rights  of  the  party  denying 
the  execution  of  the  document,  and,  on  the  other    hand  it  would 
not  preclude  the  opposite  party  from,  proving  in  a  less  summary 
proceeding  that  the  denial  was  false.    Their  Lordships  must  as- 
8ume^  in'the  absence  of  any  proof  to  the  contrary,  that  the  JudgeSN 
•xercise  this  jurisdiction  in  a  reasonable  and.  proper  mannec* 
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Wl  Well,  tlienj  how  do  tke  facts  stend  upon   ibis   case  ?    The 

Fatt  Cbaitd  appellant  went  before  the  Sab-Begistrar,  and  he  appealed  to  the 

^^^       Registrar.    He  ttien,  nnfortunately  for  himself,    through   bad 

tiLAMBBB    advice  or  some  other  canse,  omitted  to  proceed  as  the  Act  directs 

under   the    84th    section,    in    whieh    case    he    might    haire 


obtained  the  registration  of  the  deed  in  the  way  I  have  sag- 
gested  and  brooglit  this  suit  relying  on  a  npn  registered  deed. 
He  failed  to  pursoe  the  remedies  given  him  by  the  Act,  or  at 
least  to  exhaust  those  remediesi  It  seems  impossible  to  their 
Lordships,  nnder  these  cironmstances,  to  say  that^  acting  under 
the  provisions  of  a  very  nsefuU  though  stringent,  statute,  the 
Judges  of  the  ffigh  Court  have  miscarried  in  ruling  that  the 
document,  not  having  been  registered,  was  iaadmiBsible  in  evi- 
dence, and  that  the  plaintiff's  suit  had  wholly  failed.  Their 
Xiordahips  feel  that  this  may  be  a  very  hard  case  ;  they  would 
williilgly  have  relieved  the  party  if  they  could,  but  to  make  any 
spedal  order,  such  as  that  miggested  by  Mr.  Bell,  seems  to  their 
Jjordahips  to  be  beyond  the  funotious  and  province  of  an 
Appellate  Court.  It  may  be  that  the  appellant  may  be  able 
partially  to  obtain  relief,  since  part  of  the  consideration-money 
seems  to  be  still  in  his  hands.  Their  Lordships,  however^ 
dealing  with  this  appeal,  have  but  one  course  before  them,  which, 
is  humbly  to  recommend  Her  Majesty  to  dismiss  the   appeal 

with  costs. 

Appeal  dismissed. 

Agents  for  the  appellant :    Messrs.  Clarke,  Sen,  and  BaiwUns, 

Agent  for  the  respondents :  Mr.  Barrow. 
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Brf9fe  Sir  Bkhard  Ooueh,  Kt,  Ch^fJmiic^  «»4  Ur.  JtuUce  MarJdfy. 

1872 
C.  W.  JOSEPH  (PLAiHtm)  V.  E.  K.  SOLANO  (Defbudawt).  "^^V  1  *2,  #• 

Fromi$9orif  Noie^-Connderation^LQUery  Aei.  V  of  1844— 4c*  XXI  of 
1848— Arf  VofiSee-^PUint^WritUf^SMmMni, 

The  defeDdant  agp-eed  with  the  pUintiff  to  Uke  the  plMntiTe     msre  "  Brides 
maid"  on  <<  radng   terms,  "—iA\  winoingi  to  be  dirided  equally  between  them, 
and  the  plaintiff  to  have  the  optkm  ef  claiminir  a  ODe«f  onrth  ahare  of  any  lottery 
in  whtoh  she  might  be  bought  by  or  oo  aoooont  of  the  defendant ;  the  plaintiff  to 
keep  and  train  *' Brideemaid'' for  Be.  60  a  month.    SnbaeqnentlyttiepldlntiS 
agreed  to  keep  and  train  for  a  like  tarn  for  each  home,  five  horsea  belonging  to  the 
defendant.    The  defendant  haTiag  been  posted  as  a  defaulter,  the  plaintiff  at  the 
defendant'a  request  adranoed  certain  soma  to  the  Secretaiy  of  the  Oakutta  Baoea 
to  enable  the  defendant's  honea  to  mn.    As   seonrity  for  the  repayment  of  aodi 
ndTanoes,andof  asnmof  Bs.4,40Mwhiohhad  beeome  doe  te  tlm  plalstil^  and 
whioh  inolBded  an  item  of  Rs.   M4f   for '<  balanoe  of  bete  and  letteriee"  and  a 
smaller  tnm  in  reapeot  of  certain  tickets  in  the  **  Seonndra  Baffle^"  the  detendaat 
gaye  to  the  plaintiff  ^  letter  of   hypetheeation  of  his  five  horses,  wh  ereby  it  was 
agreed  that  in  oase  of  the  defendant's  dslanlly   the   plaintiff  ahonld  be  at  libarty 
to  sell  the  horses.    The  defendant   made  default*   and   tiie  plaintiff  4dywiiaed 
the  horses  for  sale.    On  the  same   day  the  defendimt  wrote  and  ga?e  to  th« 
pUihitiif  a  letter,  etating  th|U»  in  ooDstderation  of  the  plaintiff's  withdrawing  the 
adrertisementt  and  withholding  the  sale   for  a  certain  period,  he  would  give  the 
plaintiff  a  promissory  note  for  the   bahmoe   of  his   daim.    A  note  lor  Be.  7,000 
was  acbordingly  giv  en  by  tlie  defendant  to  the  ptaistilt  In  the  account  dliit«reff 
by  the  plaintiff  to  the  defendant,  he  had  by  mistake  onrer-crsditad  the  defendant 
witkBa.  744  in  an  item  headed  '*  cash  received  from  tiM  SBoretaiy  of  the  GfAcutt^ 
Baces,  balance  of  raoing  account,"  and  under    which  was  included  the  following 
item  "  I.  O.  a.,  deducted  from  lottery  account,  Be.  480."   On  receinng|inIorinatkm 
of  the  error,  the  defendant  gave  the  plaintiff  another  promtoory  notb  for  Bt.  744* 
In  an  action  on  the  notes  brought  under  Aet  V  of  1888,  tlmplaMiff  ebttfSned  a 
decree,  which  was  set  aside  on  the  defendnat's  ippllealian,  and  le«ve  wns  gimn  to 
him  to  Appear  and  defend.    Written  stetaments  were  then  filed  on  the  plajntiff'a 
application, 

EM  by  Macphbrson,  J.,  that  the  two  proimissory  notes  were  given  ae  a  ieenriiy 
for  ihe  whole  of  the  plaintirs  daim;  that  Urn  iteteefor  *'bateeaof  beisaad 
lotteries"  and  for  the  •"  SecondM  Baffle  "  Mag  nndeved  iOflffel  Igr  the  ;«ttei)y 
Aet  (V  cC  1844),  part  of  theoonsideratioii/cr  the  notee  W!Vt  illegal,  and  no  actioa 
.waa  maintainable  upon  them.  His  Lordahip^  therefore,  dismissed  the  pUShtilPa 
•nit,  >./ 
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On  appeal  held  by  Coocn,  C  J.,  that  the  promissory  note  for  Ra-  7,000  was  not 
Titiated  by  the  Bs-  1,149  being  part  of  the  consideratioa  for  it,  althongh  that 
portfon  of  the  latter  sam  which  was  won  by  lotteries  was  obtained  by  an  iUegal . 
transactioDi  it  was  DOt  illegal  for  the  defendant  to  receive  the  money,  and,  having 
done  so,  to  pay  the  plaintiff  his  share  or  toprurciisetodo  so.  Bat  the  money  paid  in 
respect  of  the  **  Seoundra  Raffle,"  bemg  money  paid  in  ezeontion  of  an  illegal 
purpose,  was  an  illegal  consideration  which  disentitled  the  plaintiff  to  reoorer  on 
the  note.  Held  farther,  that  the  ;iote  for  Rs.  744  was  given  upon  good  consider- 
ation. All  the  facts  of  the  case  being  stated  in  the  phuntiff*s  written  statement, 
the  Court  might  allow  the  plaint  to  be   amended,    and  frame  an  issue  as  to  wha^ 

amount  was  due  to  the  plain tifi    in   respeci   of  the  oonside  ration  for  the  note  for 
Rs.  7,000. 

Eeld  by  Mabkbt,  J^  that  both  notes  were  good,,  inasmuch  as  the  promise  con- 
tained in  them  did  not  spring  from,  nor  was  it  the:  creature  of,  the  original  illegal 
agreement,  bat  was  a  separate  agreement. 


Appbal  from  the  judgmeut  and  decree  of  Macpheraon,  J*^ 
dated  the  24tb  of  Apnl  1872. 

The  suit  was  brought  to  recover  Rs.  7^744,  due  on  two  pro- 
misaorj  notes  for  Bs.  7^000  and  Hs..  744  respectively,  payable 
U>  the  plaintiff  ou  demand,  nod  given,  nader  the  following  cir? 
oamstanees :  In  July  1^71  th&defendwit  entered  into  a  written 
agreement  with  the  plaintiff  to  take  the  plaintfS's  mare  ^*  Brides- 
.maid  "  on  "  racing  terms,*'^— -all  winn>ing3  to  be  divided  equally 
between  the  plaintifi  and  defendant,  and  the  plaintiff  to  have 
the  option  of  claimiag  a,  one-fourth  share  of  any  lottery  in 
which  she  might  be  bought  by  the  defendant  or  on  his  account. 
.It  was  at  the  same  time  agreed  that  the  plaintiff,  who  was  by 
profevaioq  a  trainer  of  bors^,«should  keep  and  traiu  '*  Bi^idies- 
maid  ^'  for  Rh.  60  a  month.;. and  it  was  subsequently  ag^ed.  that 
he  should  keep  and  train  &ve  horsea  belonging  to  the  defendant 
for  a  like  sum  of  Bs.  60  for  eacht  horse..  '^Bridesmaid*' 
.having  won  several  races*,  there  became  due  to  the  plaintiff  as  he- 
alleged,  a  sum  of  Ke.  4>456^6  in  respect  of  such  winniu^s  and  o£ 
<3harges  for  training  l^nd  keeping  the  horses.  In  Depamber  1871, 
the  defendant  applied  to  the  plaintiff  tO/advance  him  Bs.  2,550^ 
.which  bad  to  be  deposited  by  the  defendant  in  the  mid^ter  of  a 
oertain  referenoe  from  th&  stewards  of  the  Mirat  tiaces  to  the 
dalcntta  ^utf  Club  before  any  borse^of  thedefeodant  xMuld 
be  allowed  to  run  at ''  Che  Gidcntta  Kaoe  Meeting  which  was 
then  about  to  take  place^  and  also  such  sums  as  it  might  ha 
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necessary  to  pay  for.  the.  en^raaqe  fees  of  the  six  horses  at 
snch  meeting.  The  plaintiff  agreed  to  make  the  advances  on 
certain  terms  which  were  erabodi->d  in  a  letter  from  the  defend- 
ant to  the  plaintiff^  dated  22ad  December  1871,  and  which  was 
in  the  following  terms  i— 

'*SiB,— As  ficcarity  for  the    payment  by  me   to  you  of  the  following 

■ 


1872 
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sums,  mz.: — 

Half  "Bridearaaid's**  winninjjfs  atSonepore 
Half  valae  of  three  Cups 
Balance  of  bets  and  lotteries 
Br  lance  of  bills  up  to  end  of  November 
.  fislf  "Bridesnmid's'*  winnings  at  Barrackpore 


«•• 


1,180 

750 

1.U9 

1,157 

220 


Total,  Bs.   ...  4.456 

A  nd  in  consideration  of  your  advancing  on  my  aconnt  the  sum  of 
Us.  2,550  as  a  deposit  in  the  matter  of  the  reference  from  lliraty  and 
also  Bttch  farther  sums  (not  ejcoeeding^  in  the  whole,  to|Bpether  with  the 
sums  above-mentioned,  Rs.  10>000),  as  it  may  be  necessary  to  pay  Icor 
cmtmnoes»  I  hereby  declare  that  yon  shall^  as  from  this  date,  hold  my 
five  raceJherses— ^'Rising  Star,"  '^Velona "  ••Pmite,'*  Snlimaa,"  and 
"Sultan*'— as  mortgagee  in  possession  thereoP;  and  I  hereby  charge  the 
same  horses  with  the  payment,  at  the  expiration  of  one  week  af  !;er  the 
last  race  of  the  f^irst  Calcutta  Race  Meeting,  of  all  moneys  (not  exceed- 
ing as  aforesaid  j  at  that  period  dne  by  me  to  yon  ;  and  I  authorize  you* 
in  the  event  of  my  making  default  in  payment  of  such  moneys  at  the 
time  aforesaid,  to  sell  the  said  horses  or  any  of  them  either  by  publie 
or  private  sale,  and  subject  to  suoh  oonditionSi  and  generally  in  saoh 
manaeri  as  shatl  to  yon  seem  proper. 

lam,  Sir, 

Tour  obedient  servant, 

Upon  reoeiying  this  lettetf^  which  was  signed  immediately 
before  the  ¥*irst  Calcutta  Hace  Meeting,  the  plaintiff  handed  to  the 
Secretary  of  the  Calcutta  Races  -a  blank  cheque  signedf  by  the 
plaintiff,  which  he  authoi^iibed  the  Secretary  to  fill  up  fpr  snch 
sum  as  was  required,  and  whioK  th^  iSeoretary  filled  up  for 
Rs.  2,000.     Ou    the    lotb   of  January^  after  the  First  Calcutta 
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W8  Bace  Maetiiig^  the  platntiS  gare  to  the  def endint  an  aooonnt, 
J08XPB  which  showed  a  balance  of  Be.  6,874*10  in  the  plaintiff's  faror. 
g  ^^  This  snm  comprised  the  Rs.  1|149,  ''balance  of  bets  and  lotteries/' 
and  also  the  two  following  items— ^'foar  tickets  in  Secandra 
Raffle,  Bs  64/'  and  ''one  do.  do.  for  Hr.  Wollen,  Rs.  16''— which 
had  been  incladed  in  the  Rs.  1,157,  ''balance  of  bills  np  to  the 
end  of  Norember/'  in  the  account  contained  in  the  defendant's 
letter  of  22nd  December  1871.  The  defendant  having  failed 
to  settle  this  account|  the  plaintiff's  solicitors  wrote  to  him 
on  the  16th  of  January,  threatning  a  sale  of  his  horses  nndA* 
the  power  contained  in  the  letter  of  hypothecationt  and  on  the 
following  day  the  horses  were  adreiiised  for  sale  00  the  20th 

January.     On  the  same  day  lite  defendant    wrote   and  gave  to 
the  plaintiff  the  following  letter  : — 

'*l7ih  Januarsf  1873. 

DsuB  31k.— 'In  oonncterstion  of  joar  withdiuwinff  the  advertisemeiiS 
anent  the  sale  of  my  harses,  and  withholding  their  sale  nntil  four 
^yt  belore  the  oommenoement  of  the  Second  Gaioutta  Baoe  Meeting 
lB72,IwiUgiTeyoaa(»nnai8flory  note  for  the  balance  of  your  claim 
The  claim  to  be  satiefled  in  the  beginning  of  the  Second  Meeting. 

Faithiully, 

£.  B.  Solano.*' 

The  promissory  note  for  Bs.  7|000  was  then  given,  the  plaintiff 
undertaking  to  credit  the  defendant  with  the  amount  in  exoesa 
of  the  balance  due.  In  the  account  delivered  on  the  1 5th 
January,  the  plaintiff  had  credited  the  defendant  with  a  sum  of 
Rs.  2,662-15-11,  as  cash  received  from  the  Secretary  of  the 
Galontta  Races,  as  the  balance  of  the  defendant's  account  for  the 
First  Meeting,  and  which  balance  the  plaintiff  had  been  author- 
ised by  the  defendant  to  receive,  but  had  not  in  fact  received,  the 
sum  of  Rs.  744  having  been  deducted  by  the  Secretary  of  the 
Calcutta  Races  on  account  of  certain  item^  With  which  he 
had  omitted  to  debit  the  defendant  in  his  racing  account  ; 
one  of  such  items  was  an  '1. 0.  U.,  deducted  from  lottery 
account,  Rs.  480."  The  defendant,  on  receiving  information  of 
the  error,  gave  the  plaintiff  the  second  promissory  note  for 
Us.  714. 
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The  gait  waa  broagfafc  ia  the  first  insti^oioe  under  Act  V  of       }^^ 
1866>  and,  the  plaintiff  obtained  a  decree.    This  decree  was  subse-       Joabph 
qaently   set   aside   on   the   defendant's  application^  and  leave      solano. 
•     was   given   to  him   to   appear  and  defend  ;   the  plaintiff  then 
applied  for  written  statements  to  be  filed,  and  this  was  accord" 
ingly  done. 

The  material  defence  set  up  in  the  defendant's  written  state<- 
taient  was  that  the  notes  were  given  for  an  illegal  consideration 
namely,  to  secure  the  payment  of  a  half  share  of  sums  won  by 
the  plaintiff  in  horse'^racing  and  in  certain  bets  and  lotteries,  and 
half  the  value  of  three  cups  won  by  the  defendant  in  horse' 
racing.  The  evidence  adduced  at  the  trial  showed  that  the 
bets  and  lotteries  were  all  in  the  defendant's  name»  and,  with 
reference  to  a  share  of  certain  sums  won  at  Sonepore,  the  receipt 

of     which    the    plaintiff    had     acknowledged,     the    defendant 
deposed : — 

*  I  won  Rs.  6,000  and  game  him  (the  plaintiff)  half,  tfc'was  Suti. 
man*B  Winnings,  I  made  him  a  present  of  it.  *  *  *  *  I  gave  him 
a  ahare  in  the  bets  and  lotteries  at  Sonepore.  I  don't  know  what  amount  s 
He  was  not  entitled  to  any  share  except  in  '  Bridesmaid's '  Winnings,  or 
when  I  bought  the  horse  iU  a  lottery." 


Macfhbksok^  J.  (after  stating  the  facts  continued). — The 
consideration  for  the  promissory  note  of  Rs.  7^000,  as  it  appears 
to  me,  was  this,  that  Solano^  in  consideration  of  the  plaintiff's  with« 
drawing  the  advertisement  of  the  sale  of  the  horses»  and  with-^ 
holding  the  ^sale  until  four  days  before  the  beginning  of  the 
Second  Calcutta  Race  Meeting,  agreed  to  admit  the  correctness 
of  the  balance  shown  in  the  accounts  which  had  been  delivered^ 
and  as  to  which  'there  had  been  a  dispute  on  the  15th  January^ 
and  to  take  that  balance  roughly  at  Rs«  7,000^  on  the  under- 
standing that  the  difference  between  Rs.  7j(XX)^  and  that  balance 
should  be  credited  to  him  in  his  current  account.  The  plaintiff 
has  made  a  mistake  and  is  confused  as  to  the  time  when  the 
letter  originally  written  by  the  defendant  at  the  Great  Eastern 
Hotel  was  altered  :  but  except  as  to  that,  I  have  no  doubt  what 
he  says  is  substantially  coiTect,      **    -  B9  ' 
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^^^^  (Hi8   Lordskip  proceeded   to   state  tbe  history   of  oertftin 

JofliFH     negotiations  wUch  had,  howoyer,  fallen  through,  and  contmiied.) 

fioLAiro.  In'thisMit  the  items  of  the  account^  making  up  the  balance 
for  which  the  promissory  notes  were  given,  were  not  properly 
in  issue.  I  may  say,  however,  with  reference  to  the  dispute 
us  the  extra  chaises  for  training/ that  there  is  nothing  to  lead 
me  to  suppose  that  the  plaintiff  was  not  entitled  to  make  those 
charges.  Messrs.  'Hunter  and  Co.  make  them.  Mr.  G.  Martin 
"a  gentleman  of  great  escperience  in  racing  matters,  says  the 
charges  are  all  perfectly  fair  (except  perhaps  the  charge  for  a 
pail),  And  Mr.  Wilson  gives  the  same  evidence.  It  may  be 
that  Messrs.  Smith  &  Co.  do  not  make  these  charges  ;  but 
there  is  clearly  nothing  unusual  in  their  being  made.  As  to 
the  dispute  about  the  *'  winnings  ^'  of  '^  Bridesmaid,''  I  think 
that  probably  the  entrance  and  jockey^s  fees  should  have  been 
'first  deducted  from  the  gross  winnings,  and  then  the  balance 
or  net  winnings  divided  between  the  parties.  However  that 
may  be,  Uie  defendant  agreed  to  accep  t  the  account  as  mad 
up  by  the  {>laintiff ;  and  I  am  bound  to  say  that  I  see  noe 
evidence  of  fraud  or  other  special  misoondaot  on  Ae  part  of  the 
plaintiff.  There  may  have  been  looseness  of  dealing  on  the 
part  of  the  plaintiff ;  but  it  is  more  than  equalled  by  the  greater 
looseness  on  the  part  of  the  defendant.  The  whole  case  shows 
the  utter  unfitness  of  a  Court  of  law  to  deal  satisfactorily  with 
these  racing  transactions.  On  the  whole,  1  find  that  these  debts 
were  admitted  by  the  defendant  to  be  due  after  full  opportunity 
for  consideration  ;  and  1  cannot  see  that  he  has  any  excuse  for 
saying  that  he  was  unfairly  dealt  with. 

But  there  is  yet  another  question  in  this  case,  the  question, 

^namely,  whether  the  plaintiff  is  entitled  to  have  the  assistance 

•of  a   Court   of  Justice  to  enable  him  to   recover  these  debts ^ 

•In  other  words,  are  these  two  promissory  notes  bad,  because 

given  for  a  consideration  which  was  in  part  illegal  J    Ther  e  is 

no   doubt   that   the   balance  of    Rs.  6,874,  appearing  on  the 

account   rendered   on   the  15th  of   January,  is  the  balance  in 

respect  of  which  the  note  for  Rs.  7,000  was  given,  and  in  that 

account  there  are  at  least  two  items  which,  on  the  foce  of  them, 

show   an  illegal  consideration,— the  one  is  "balance  of  bets 
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aad  lotteries  at  Sbnepore^  Be.  1^149/^  an  it^n  i^hkk  aldo  appears       MTg 
ia  the  letter  of  hypothecation;  the  other  is,  '' f onr  tickets  in     j8«pk 
Seonndra  Baffle,  Bs.  64/^  There  is  no  donbt  that  these  items  are-     g^J^o. 
absolutely  illegal   nnder  the  law  relating  to  lotteries  in  India. 
Mr.    Lowe  says   that  I  must  pnt  ont  of  sight  altogether  the 
qnestion   whether  the  original  consideration  was  legal  or- not^ 
and  must  treat  the  case  a9  one  in  which  the  promissory  notes 
were  given  merely  to  prevent  the  sale  of  the  horses.    But  it  ia 
impossible  for  me,  on  the  faotSt  to  take  this  view  of  the  case. 
When  the  plaintiff  put  forward  his  admrtisement,  he  was  claim* 
ing  a  particular  balance  shown  on  an  account  which  included 
these  illegal  items;  and  in  order  to  obtain  the-  payment  of  that 
balance,  he  advertised  the- horses  for  sale.    The  di^fendant  said— 
**  If  yon  withdraw  your  advertisement,  I  will  pay  that  balance," 
The  promissory  note  was  given,  not  merely  because  of  the  exist- 
ence   of  the  advertisement,  bat  because  of  the    advertisement 
and  the  existence  in  Solano's   mind  of  the  knowledge  that  he 
€>wed    the^  plaintiff  some  such  balance  aa  he  cl&imed.     The 
advertisement  was,  no  doubt,  the  immediate  motive  power  which 
made  him  givo  those    notes ;  bat  the  real   agreement  between 
the  parties  was  tbat  Solano  would  admit  the  accounts  to  be  cor- 
rect, and  would  pay  the  balance  shown  by  them  to  be  dtie  fro^ 
him,  if  the  sale  was  stopped.    The  illegality  of  the  consideration 
extends  to  but  a  portion  of  the- claim^  but  the  promissory^  notes 
were  given  as  a  security  for  the  whole  balance ;  consequently 
part  of  the  consideration  is  illegal,  and  I  am  bound  to  hold  that* 
the  notes  as  a  whole  are  tainted  with*  ^legality,  and  that  no> 
action  is  maintainable  on  them. 

The  case  of  Bubb  v.  Yelverton  (I)  was^  referred  to.  It 
goes  far  in  favor  of  the  plaintiff's  contention  no-  doubt,  but  it  is 
distinguishable  from  this  case  in  several  respects.  In  that  case  > 
a  formal  bond  had  been  given,  not  for  the  racing  debts  of  the 
Marquis  of  Hastings^  but  the  abandonment,  by  his  creditors,  of. 
proceedings  instituted  against  him  before  the  Jockey  Club» 
There  is  also  nothing  in  that  case  to  show  how  the  accounts 

were    made   up»  or   how  the  sum  was    arrived   at  which   waa 
secured  by  the  bond.    Moreover,  the  circumatances  in  Bubh  v» 

(I,  a  L.  B.  Sq.,  47L 
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J^^       Teloerton  (1)  were  altogether  peculiar.    Sir  Roandell  FiAlmer« 
JotxpH      ^^0  Bnppoited  the  bond^  argued  thus  :-7''  It  will  be  contended 
on  the  other  side  that  this  bond  was  given  to  secnre  a  raoing 
debt  and  is  void ;  but  we  say,  in  the  first  place,  that  the  con- 
sideration  for   the  bond    was*  the  abandonment  bj  his  racing 
creditors  of  proceedings  against  the  Marquis  of  Hastings  before 
the  conventional  tribunal  of  the  Jockey  dab ;  and»  in  the  next 
plac«^  that  a  wagering  contract    is  not  illegal,  and  that  a  bond 
given  to  secure  a  wager  is  not  illegal,  but  simply  voluntary  ; 
and  as  all  the  creditors  of  the  Marquis  for  valuable  consideration 
have  been  paid  in  fall,  we  do  not  care  to  claim  any  higher  posi- 
tion/'    And  the  Master  of  the  Bolls  in  giving  judgment  says—* 
''  But  here  there  was  a  perfectly  good  consideration,  quite  ulterior 
to,  and  independent  of,  any  racing  debt.    It  is  quite  impossible 
to  read  the  evidence  without  seeing  that  it  was  given,  not  to  pay 
racing  debts,  but  to  avoid  the  consequences  of  not  having  paid 
them.''     It  is  to  be  noticed  further  that  in  Bvi>V»  case  (1)  racing 
debts  only  aro  mentioned,  and  it  is  not  stated  that  any  of  tha 
debts  arose  out  of  lotteries  and  were  therefore  illegaU 
The  suit  is  dismissed,  but  without  costs. 

The  plaintiff  appealed. 

Mr.  Lowe  and  Mr.  Fergfi8S(ni  for  the  appellant. 

Mr.  Jackson  and  Mr.  Forsyth  for  the  respondent. 

Mr.  Lotve. — The  plaintiff's  suit  was  dismissed  on  the  ground 
that  part  of  the  consideration  for  the  notes  was  illegal ;  but  as 
to  the  note  for  Rs.  7,000,  the  real  consideration  was  the  with- 
drawal of  the  advertisement  of  sale  of  the  defendant's  horses,  and 
the  postponement  of  that  sale  ;  and  the  note  for  Rs.  744  was  given 
on  account  of  on  excess  credited  to  the  defendant  by  mistake. 
[Mr.  Jac^^on.— Part  of  that  excess  was  Rs.  490  on  a  lottery 
account.]  The  plaintiff  had  nothing  to  do  with  that ;  he  never 
received  the  money.  If  the  learned  Judge  thought  that  any  of  the 
items  in  his  account  were  illegal,  he  should  have  struck  them  out, 
and  allowed  the  rest.  [Couch,  G.J. — Had  your  plaint  been  pro- 
perly framed  with  regard  to  the  consideration,  you  might  have 

(1)  »  L.  B.  EH;  471. 
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recovered  a  portion  of  the  atnonnt  claimed^  but  you  sued  only  on       '^^7^ 
tbe  notes.]     This  was  a  suit    under  Act  Y  of  1866  :  the  defend*      Jobvph 
ant  subsequently   obcained   leave    to  defend,  and  written  state-      go^^^o 
ments  were  then  ordered  to  be  filed.  The  plaintifF's    written  state- 
ment gives  all  the  facts    of   the    case,  and  there  are  numerous 
decisions  to  the  effect  that  the  plaint  and  written  statement  must 
be  taken  together.     [Couch,    C.J. — ^The   practice  in  such  cases 
should  be  that,  when    a    defendant   guts    leave    to  defend,  the 
plaintiff's  written  statement  ought  to  be  treated  as  a  plaint,  so  as 
to  enable  him  to  show  the  consideration  for  the  notes.] 

Under  the  letter  of  hypothecation  of  22ud  December^  the 
plaintiff  had  a  right  to  sell  the  defendant's  horses  on  his  default 
[Couch,  C.J. — You  must  show  that  that  letter  was  not  illegal. 
If  it  conferred  on  the  plaintiff  no  right  to  sell  the  horses,  stop- 
ping the  sale  would  not  amount  to  a  consideration.]  That  letter 
formed  a  binding  agreement ;  the  consideration,  as  the  letter 
itself,  states,  was  the  advance  by  the  plaintiff  of  certain  sums 
to  enable  the  defendant's  horses  to  run.  The  defendant  had 
been  posted  at  Mirat :  the  present  case,  thereforci  is  on  all 
fours  vrith  that  of  Bubb  v.  Yelverton  (1)  The  admission  of  the 
correctness  of  the  plaintiff's  accounts  formed  qo  part  of  the  con.- 
sideration*.  It  is  true  that  that  letter  was  also  given  as  a 
security  for  the  repayment  of  a  sum  which  included  Bs.  1.149^ 
''  balance  of  bets  and  lotteries,"  but  the  bets  referred  to  were  not 
bets,  between  the  parties,  but  bets  made  by  the  defendant  with 
strangers,  a  share  of  which  he  had  voluntarily  agreed  to  hand 
over  to  the  plaintiff.  [Couch,  C.J. — The  plaintiff  claims  a  share 
in  the  bets  and  lotteries,  as  though  a  partnership  subsisted 
between  him  and  the  defendant  with  respect  to  them.}  The 
plaintiff  was  not    liable  to  contribute  in  any    way  for    losses  or 

for  tickets.  [CoucHj  C.J. — That  may  be,  but  there  may  be  a 
partnership  to  share  in  the  profits.]  The  plaintiff  claims  these 
^sumssimply^on  the  faith  of  the  defendants  promise,  in  tbe  same 
way  that  he.credited  the  defefidant  with  the  amount  which  the 
Secretary  of  the  Calcutta  Baces  had  promised  to  pay  to  him. 
The  only   sutai  claimed  as  of  right  was  a  share  in  *<  Bridesmaid'a 

(1)9L.  B.,  Eq.,471. 
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1872       winnings/*     [Cofch,   O.J. — ^There  was  nothing^  iltegBl  in  Q» 

JosKpa      promise  to  pay  yon  a  certain  amonnt  on  aoooant  of  snms  wbieh 

Solano      ^^^  defendant  bad  won  in  bets    and    lotteries^   bat  the  promise* 

was  without  consideration.}  Belying  on  that  promise^  th&jdaintiS 

advanced  farther  sums  of  money  to  the  defendant* 

Mr.  Fergu89on  on  the  same  side. 

Mr.  Jackson  for  the  respondent.— It  is  not  open  to  the  plaint* 
iff  to  contend  that  the  agreement  was  not  void,  notwithstand- 
ing that  part  of  the  consideration  was  illegal,  beoaase,  in  fact,  no 
money  Was  received  in  respect  of  that  illegal  part.  The  aathori* 
ties  go  farther  than  is  necessary  for  the  responc^ent'^s  case.  Money 
knowingly  lent  for  the  accomplishment  of  an  illegal  transaction 
is  not  recoverable,  even  thoogh  the  lender  is  not  a  party  to  such 
transaction — Cannan  v.  Brtfce  (1)  and  MKim^  YtBohinmm  (2)» 
Act  XXI  of  1848  (for  avoiding  wagers)  is  aknost  an  ezact 
copy  of  the  first  half  of  s.  18  and  of  s.  19  of  8  &  »  Yict.^  c;.  109  • 
the  last  half  of  s.  18  is  suj^lied  by  Act  VIII  of  18&7 ;  and 
the  Lottery  Act,  Y  of  1844,  is  similar  in  its  provisioneto  the 
English  Acts  .on  the  same  subject^— 10  &  11  Will.  Si  c;  17> 
and  42  Geo.  8,  o.  119, — even  to  the  extent  of  the  penalty. 
A  raffle  comes  within  the  term  * '  lottery."  Under  those  Acts  the- 
items  of  Bs.  64  and  Es.  16  for  the  Secondra  Raffle,  and  of 
Bs.  1,149 ''  balance  of  bets  and  lotteries/'  are  in  respect  of  illega 
transactions*  The  letter  of  hypothecation  was  expressly  giTenr 
to  secure  the  repayment  amongst  other  samsof  the  Rs.  1,149. 
[Oouc  H,  C.J. — ^Is  it  illegal  for  a  man  who  has  won  money  in  a 
lottery  to  promise  to  give  some  of  it  to  another  man  ?j  I  submit 
that  it  is— Jf'wier  V.  Bridge8{,Z).  In  that  case  the  CJourt  of 
Qaeen's  Bench  decided  that  the  deed  being  entirely  posterior  to 
the  illegal  act  was  good  as  not  being  tainted  with  the  illegality, 
but  this  was  overruled  by  the  Exchequer  Chamber.  [Couch,  C.J^ 
— ^That  case  shows  that  the  real  point,  is  was  there  an  agreement  to 
share  the  bets  and  lotteries,  or  was  it  a  voluntary  act  by  the 
defendant  after  the  money  had  been  won  ?]    Act  V  of  1844,  s.  3j 

(1)  3  B.  A  A..  179.  (3-)  2  B.  A  B.,  1 18 ;  8.  0.,  in  Ex. 

(2)  3  M.  &  W.,  434.  Ch.,  3  £.  A  B.,  W2. 


* 
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■Mkea  tbe  proi&ise  to  pay  the  prooeeda  of  a  lottery  illegal    Bat        ^^^^ 
the  appdlant^B  evidence  shows  that  he  claimed  a  share  in  the  bets      Jobxph 
and  lotteries  as  of  right    The  note   focRs,    744  is   on  precisely     ^^^^^^ 
ihe  same  footing  as  the  note  for  Rs,.  7,000.    It  was  merely   snb» 
plementary  to  the  original    transaction^  and  is  similar   to  a  note 
given  in  substitution  for  another  founded  on  an  illegal  consider* 
ation.    It  is  tterefore  bad^Hay  v.    Aylmj  (1),  PreaUm  v.  Jack- 
9(m  (2),  and  Wynne  y.  CalUnder  (3). 

Mr.  Lowe  in'  reply.— With  reference  to  the  suggestion 
that]  the  appellant  must  show  that  he  had  a  right  to  sell  under  ^ 
the  letter  of  hypotheo  ation,  the  case  of  Cook  v*  Wright  (4) 
shows  that,  if  there  is  a  claim  hon^fide  madO)  and  the  defendant 
disputes  the  debt,  yet  if  he  give  a  promissory  note  for  it,  he  can. 
not  resist  payment  of  the  note.  In  Baigky.  Brooks  (6),  Lord 
DenmaUj  C. J.,  says, — "  The  plaintiffs  were  induced  by  the  * 
defendant's  promise  to  partwith  something]  which  they  might  have 
kept,  and  the  defendant  obtained  what  he  desired  by  means  of 
that  premise.  Both  being  free  and  able  to  judge  for  themselvesi 
how  can  the  defendant  be  justified  in  breaking  this  promise^  by 
discovering  afterwards  that  the  thing  in  consideration  of  which 
he  gave    it  did  not  possess    that  value    which    he    supposed  to 

belong  to  it.'* 

Cnr,  adv.  vult. 

Gouca.  C.J.  (after  shortly  stating  the  facts  proceeded). — I 
■cannot  assent  to  Mr.  Lowers  argument  for  the  plaintiff  that 
tiie  consideration  for  the  note  for  Rs.  7,000  was  the  with* 
drawing  the  advertisement  and  stopping  the  sale  of  the  horses  ; 
that  was  the  consideration  for  the  promise  in  the  letter  of 
the  17th  of  January  to  give  the  note  ;  but  according  to  that 
letter»  the  note  was  to  be  lor  the  balance  of  the  plaintiff's 
claim ;  that  was  the  conmderation  for  it.  The  payment  of 
the  note  would  satisfy  the  balance,  and  the  plaintiff  says  he 
waste  return  the  excess.  Nor  would  the  other  view  assist 
the  plaintiff's  case :  for  the  balance  of  bets  and  lotteries  and  the 

<1)  16  Q.  B.,  423.  (4)  1  B.  &  S.,  559. 

<2)  2  Stark,  837.  (5)  10  A.  &  E.>  309.  at  p.  320. 

(3)  1  Bas8.>  293. 
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1872       money  paid  for  tickets  ia  th0  lottery  are  part  of  .the  consideration 

JoBBPa      for  the  agreement  of  the  22nd    December  1871.     If  the  contraoti 

V.         in  the  note  is  vitiated    by  that,    the  contract  in   the    agreement 

is  also  vitiated  by  it.     The  agreeing    not  to    enforce  a  contract 
which  ia  void  for    illegality  is    an  illegal  consideration,  and    the 
contract  is  void — Chapman  v.  Black  (1),  Wynne  v.  Callender  (2), 
and    Hay    v.   Ayllng    (3).     The     substituted    contract    stands 
in  the  same  situation  as  the  original. 

Now  with  regard  to  the  Rs.  1,149,  balance  of  bets  and  lot* 
teries  the  bets  by  Act  XXI  of  1848  were  void,  and  could  not  bo 
recovered,  but  the  betting  was  not  illegal.  But  by  Act  Y  of 
1844,  all  lotteries  not  authorized  by  Government  are  declared 
common  and  pubh'c  nuisances  and  against  law  .  Therefore  that 
portion  of  the  Hs.  1,149  which  was  won  by  lotteries  was  obtained 
by  an  illegal  transaction.  But  it  was  not  illegal  for  the 
defendant  to  receive  the  money,  and  having  done  so  to  pay  the 
plaintiff  his  share  or  to  promise  to  do  so.  An  a:gent  who  has 
Bold  goods  for  his  principal,  and  received  the  price,  is  bound  to 
pay  it  over  to  his  principal,  although  the  contract  of  sale  is 
illegal  and  void— JParwwr  v.  Rusaell  (4)  and  Bomfieldy,  WU' 
son  {5).  And  where  two  persons  joined  in  an  illegal  wager 
which  they  won,  and  the  whole  amount  was  paid  to  one  of 
them^  the  other  was  held  entitled  to  recover  his  share  from  the 
one  who  had  received  the  whole — Johnson  r,  Lansley  (6). 
It  is  said  in  that  case  that  he  is  bound  upon  every  prin- 
ciple of  justice  to  pay  it..  I  therefore  think  that  the  note 
is  not  vitiated  by  the  Rs.  1,149  being  part  of  the  consideration 
for  it.  But  a  different  rule  is  applicable  to  the  money  paid  for 
tickets  in  the  Secundra  Baffle*  That  was  money  paid  in 
execation  of  an  illegal  purpose  ;  to  pbtain  a  share  in  what  waa 
declared  by  the  act  to  be  a  common  and  public  nuisance  and 
against  law.  It  in  settled  that  mox^ey  ao  paid  cannot  be  re« 
covered — Cannan,  v.    Bryce  (7)  and  M*KiHnel  v.   Bobinson  (8^ j 


U)  2  B.  A  A..  588.  (5)  16  M.  &  W.,  185. 

(2)  1  Rubs.,  293.  (6)  12  C.  B.,  468. 

(3)  16  Q.  B.,  42.3.  (7)  3  B.  &  A.,  179. 
•(4)  1  B .  &  P-,  296.  (8)  3  M.  &  W.,  434. 
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Bnd  ft  note  giVeil  for  it  is  giTon  on  an  illegal  conBidetfattoA--        ^^^^ 

AfTiory  V.  Merryweather  (1).    The  i&oney  paid  for  the    tiekete      looFa 

18  but  a  small  part  of  the  consideration  for  the  note ;  bnt   it  is     bolaho. 

qaite   settled  that,   if  the  consideration  is  in  part  illegal^  the 

promise  is    wholly  void.    I  am  therefore,  of  opinion   that  the 

()laintiS  was  not  entitled  to  recover  npon  the  note  for  Rs.  T^OOO, 

'    Bnt  tiien  this  question  arises,  whether  he  may  not  recover  in 

respect  of  so  much  of  the  consideration  for  it  as  is  not  illegal.    The  i 

suit  was  instituted  under  Act  V  of  1866,  and  the  plaint  is  only  for 

the  money  due  on  the  notes^  bat  all  the  facts  are  stated  in  th6 

plaintiff's  written  statement.     Macpherson,  J.,  says  that  in  this 

suit  the  items  of  the  account  mahing  up  the  balance  for  which  the 

promissory  notes  were  given  were  not  properly  in  issue,  but  upon 

the  whole  he  finds  that  these  debts  were  admitted  by  the  defendant 

to  be  due  after  full  opportunity  for  consideration,  and  he   cannot 

Bee  that  he  has  any  excuse  for  saying  that  he  was  unfairly  dealt  with. 

In   Jlohvmmud  *  Zahoor    Ali  Khan  v.   Musswmat  ThaJeooranee 

ftutta  Koer    (2),    the   Judicial   Committee    having  held  that^ 

on  the  face  of  the  plaint,  no  relevant  case  was  made  against 

the   defendants ;  but   that    in    a    suit    properly  ^  framed,  if  he 

proveci  jxis  case,  he   would   be    entitled    to   a  decree   against 

on^,  and  considering  that  a  new  suit  would  probably  be  met 

by  a  plea  of   the  Act  of   Limitations^  allowed  the  appellant 

to   amend    his   plaint,  so  as  to  make  it  a  plaint  against  the 

defendant  alone  for  the     recovery  of  money  due  on   a  bond. 

They  considered  that  the   liability  on  the  bond  might  be  tried 

on  the  issues  already  settled,  but   they  would  not  intimate   any 

opinion  upon  them  and  the  evidence,  and    remanded  the  suit 

for   re-trial.     Macpherson,  J.,  having  said  that  the  items  of  the 

account  were  not  properly  in  issue,  I  think  we  cannot  now,  if  the 

plaint  is  amended,  make  a  decree  for  the  amount  of  the  account, 

deducting  the  illegal  items.     We   may  allow  the  plaint  to  be 

amended,  and  an  issue  to  be  framed  : — What  amount  is  due  to 

the  plaintiff  in   respect    of  the  consideration  for  the  note?    I 

think  we  have  power  to  do   this,  and  that  it  might  have   been 

.done  at  the  hearing  if  the  plaintiff  had  applied  for  it. 

a)  2  B.  &  C^  673.  (2)  11  Moo.  1.  A.,  i6S. 
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'^  Tlie'flftfl^  of'the^lMDtiS  as  to  the  s<>tolor  Bs.  ?M  was  OmX,  ia 

the  iMM^anl  debfwed  oa  the  ISA  of  Janmary,  ke  had  fay  mMake 
givoD  the  defondant  ^credit  for  Rs.  744  more  tban  he  h"d 
received.  It  was  in  the  item  of  '^oaah,  received  from  the 
Seeretaiy  of  the  Calcutta  Baoee,  bilanoe  of  racing  i^)caaiit.''  It. 
was  not  illegal  for  theiplaintiff  to  receive  this  money^  or  to  p^ve  the 
defendant  credit  «lor  it,  and  there  is  no  illegality  in  itho  deisad- 
ant'giying  a  note  lor  what  he  has  been  credited  with  ,by  mistake* 
It  is  true  that,  if  the  mistake  had  sot  been  made,  ths  balance  for 
which  the  note  for  Rs.  7,000  was  given  woold  have  been  greater* 
The  sum  against  which  this  was  credited  wonld  have  beea 
inolirded  in  the  note,  and,  as  due  upon  it,  could  not  have  beea 
recovered,  because  of  the  illegal  part  of  the  consideration  ^  but 
^thissum  was  not  an  illegal  claim,  and  4ihe  defendant  wonld  be 
liable  to  |)ay  it,  although  the  note  could  not  be  sued  upon.  The 
learned  Judge  seems  to  h»ve  treated  the  two  note?  as  jointly 
forming  a  security  lor  the  whole  balance  after  correcting  the 
•mistake,  and .  to  have  considered  he  was  bound  to  liold  that 
^both  were  tainted  with  illegality.  I  do  not  thinlc  we  are  bound 
tO'  do  this.  The  illegal  part  of  the  consideration  was  in  the  first 
note,  and  need  not  be  held  to  extend  to  the  second.  Justice 
certainly  does  not  require  this,  if  the  transaction  admits  of  a 
different  meaning.  With  regard  to  this  note  I  think  t3ie  plaintiff 
is  entitled  to  recover  in  the  suit  as  now  f  i*amed« 

TTpon  the  whole  case  I  am  of  opinion  that  the  decree  dismiss- 
ing the  suit  shonld  be  reversed ;  that  the  plaint  should  be 
amended  by  adding  a  claim  for  the  consideration  for  the  Rs.  7,000 
note;  and- the  case  should  be  referred  to  a  Judge  to  take  the 
aeeeunt  and  determine  what  is  (^ue  to  the  plaintiff  in  respect  of 
it.  The  plaintiff  has  partially  succeeded  in  the  appeal;  but 
seeing  that  it  might  have  been  unnecessary  if  he  had  asked 
to  have  the  plaint  amended,  and  sought  to  recover  upon  the  con-- 
sideration  for  the  note,  I  think  each  party  should  pay  his  own 
«costs  of  the  sppeal  and    f  the  hearing  before  Macpherson,  J. 

Mabkbt,  J. — In  this  case  I  should  1)0  disposed  to  treat  the 
three  items  in  the  account,— that  relating  to  shares  received,  and 
those   relatiog    to    tickets  purchased  in  a  lottery^*— as  standing 
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npoQ  the  same  footiuff.    The  allowanee  of  each  of  ftbese  items  in       ^^^ 
A^  aocoDbtr,  I  must  bbj,  seems  to  me  to  stand  precisely  in  the  same     Josb^b 

relation  to  thof  origiaal  illegaT  act.  It  is  not,  however,  very  easy  goiAMo. 
to  deduct  any  very  clear  general  |n*inciple  from  the  decided  cases 
by  which  it  can  be  determined  whether,  where  there  has  been  an 
fltegal  contract  and  an  illegal  act  done,  a  subsequent  promise 
following  there  can  be  enforced.  The  subsequent  promise  is 
sometimes  held  to  t>e  ''tainted"  with  the  illegality,  and  sometimes  ^ 

not.    And  the  Judges  appear  to  me  to  have  determined  in  eiacfi 
case  according  to  their  own  judgment  and  discretion  whether  the 
illegal '  act  is   so  far  separable  from  the  subsequent  promfse  as 
tihat'the  latter  may  be  enforced.    In  one  set  of  cases,  to  use  the 
Vords  of 'Buller>  J.  (1).  the  action  is  considered  to  be  founded, 
not  on  the  lUegal  contract,but  on  a  ground  totally  distinct  from  it. 
in  t}he  other  set  of  cases,  to  use  the  words  of  Jervis,  6.  J'.,  the^new 
premise  ''springs  from,  and  is  the  creature  of,,  the  illegal  agree- 
ment.''     To    which  of  these  two  classes  does  the  present  case 
belong  f  Did  the  promise  contained  in  these  promissory  notes  spring- 
from,  and  was  it  the  creature  of,  the  original  illegal  agreements 
by  the  defendant  to  give  the  plaintiff  a  share  in  certain  lotteriesi 
and  to  pay  for  tickets  in  them,  or  wa^  it  a  sepairate  agrettuent  f 
Was  it  made  by  the  parties  in  the  character  of  offenders  against 
the  Lottery  Act,  or  was  it  made  in  a  wholly  different  character  T 
Expressed    at    length,  the  agreement  contained  in  the  first  pro- 
missory note  may  be  stated  thus  i — *' Whereas  yon  have  trained 
kept,  and  expended  money  upon  certain  horses  belonging  to  me 
at  my  request ;  and  w  bereas  you  have  paid^eeriyain  moneys^  to  the 
Secretary  of  the  Calcutta  Hacee  at  my  request ;  and  whereas  you 
•have  paid    for    certain    tickets    in  a  lottery  at  my  req^aest ;  and 
whereas  I  have  received  certain  sums  of  money  for  bets  and  lot- 
teries on  your  account,  for   all  which  debts  I  mortgaged  to  yoo 
my  horses,  which  horses  you  were  about  to  sell ;  and  whereas  at 
my  request    you    withdrew    the   advertisement  for  the  sale,— -I 
promisp  to  pay  you  Rs.  7,000.'*     The  original'  illegal  agreement  ta 
.give  the  plaintiff  a  share  in  the  lotteries,  and  to  pay  for  the  tickets, 
is  so  far  imported  into  these  notes  that,  had  that  agreement  not 

^  '        •     '  .  ... 

(1)  Ir  Harman  y.  BueM  I B  A  P.,  89ai 
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^^^       bd6Q  made,  the  defeodaufc  woald  probably  noi;  ^ve  allovad,  nor 
jottPH     woald  tbeplamtifEhayeclaiaied,  thawbolaoftheitemof  Ba.  I#i499 

Solano*  ^^  ^^7  P^^  ^^  ^^^  items  of  Bs.  64  and  Rs.  16.  Bat  it  does 
not  seem  to  me  that  for  this  reason  we  are  boand  to  say  that  the 
promiasory  notes  spring  f romj  and  are  the  oreatare  of,  an  illegal 
agreement.  No  doubt^  the  illegal  promise  which  had  been  made 
was  in  some  sort  one  of  the  matters  upon  which  the  dafandanfe 
based  his  promise  to  pay^  bat  sp  it  was  in  msrny  of  the  cases  in 
which  the  promiseB  have  been  apheld. 

As,  therefore!  I  think  the  promissory  notes  are  good  and 
valid  noteSf  it  is  not  strictly  necessary  for  me  to  say  whether 
the  plaintiff  may  now  recover  in  this  snit  any  portion  of  tha 
claim  in  any  other  form.  Bat  as  a  matter  of  faot^  I  do  folly 
oonenr  with  the  Chief  Justice  in  thinking  that^  in  the  view 
which  he  takes  of  the  notes^  we  can  and  ought  to  s31ow  tha 
plaintiff  so  U>  reeorer. 

% 

Attorneys  for  the  appellant :  Messrs.  Bemers^  Sanderson,  and 
Upton, 

AthMmey  for  the  respondent :  Mr*  Watson. 


[PBIVY  COUNCIL.] 


P.O.*      FA?Z  BAXCHOWDHRY    (DuPKHpAHr)    v.  PAKIRUDDIN 
J^l^i7,l8.     MAHOMED   AHASAN  CHOWDHHF  (Punraw). 

ON   APPEAL  PROM  THE  HIGH  COURT  OF  JTJDI  'ATlTtt  AT 

PORr  WILLIAM  IN  BENGAL. 

Benami^Evidstwe'^^Snspicion, 

Ii^  determining  the  right  to  property  seiied  in  ezeoatioii,  the  Coort  matt  not 
declare  s^rson  clAiming    ae  purchaser  to  be  a  henamidar  fat  the  debtor  upon 
suspicion  merely,  bat  its  decision    must  rest  upon  legal  gMnnds  ettaUithed  by 
-legal  .tettlBiony. 

Tres^t :— Thk  Bight  Hon'blk  Sir  Jamkb  W.  Coltili,  8ib  Robket  PmLuifoBBy 
Lord  Justicf  Jauob  Lord  JcitiOb  Uiili««i  and  Snt  Lawrbncc  Pnt. 
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Tois  vas  m   appeal:  from  a  dacima  oi  the    Higb  *  Ooart       wa 
(Baylay.aadPiiiQdit^JJ.)  dated  Idth  Junofiry  136$  (1)»  reTW^siog     iuxzBAx 
adeoisioa  o£  the  Priaoipal  Sadder  Ameen  of  Furceedpoi'e^  Cbowd&£y 

The  projpertfMQ  *  dispute  belonged    ta  Katim  Bax,  the  appel«t  Fakjbuddin 
Uwjt'afftthec,  who  mortgaged  it,    for  Rs,  30,000,  to  Khaja^Abdv^    ^jtnK^'lf 
Ghnuiij  wh9^  io  1853>  ab^olut^ly  ioreclo«ed   apd  got  poeae^aiQii*  Cuqwdbet, 
Katim  Bax  was   in  great  diffipaltiea,    i^ad^  ^nao  ngst  others,    th^ 
respondent    held  a   decree    against    hirn  ^  iov    B^. ;  3,000   odd, 
Elhaja  Abdal    Ganni,  being  a    friend  of   the  appellant's  family 
add anxions to  assist  them,    as^reed    \ritk  the  appellant  *  %6  sell 
the  propei^ty   to  hhn  for  Rs.    32»000 ;  and  the   appellant,  faaringf 
obtained   an  advanoe  of  money  from  one  Gkngnnarayan,  agreed 
to  gfva  the  latter   a  patni   of   the  piroperty    and    H  bond    for 
R».    4j000.    Khaja  «Abdnl    Ganni  then    completed    the    sale, 
reoeiriag  from    the  appellant  Ks.    25,000  and    a   bond  for    the 
iMidne;  andthe  appellant  g^ve  the    patni  tx>    Gangatiarayan; 
The  doMm«nts  irere   daly   registered,    and  possession    taken, 
under  them  in  January  1857. 

.  In  1860,  the  respondent  sdsed  the  property  as  belonging  to 
tbe  appellant's  father,  Karim ;  bat,  Qn  a  cUim  by  the  appellant 
the  property  was  released. 

The  respondent  brought  the  present  suit  for  a  declaration  that 
the  property  belonged  to  Earim,  on  the  ground  that  the  appellant 
was  hendmidar  Tor  his  father. 

Klhaja  Abdnl  Gilnni  and  Ganganarayan  ga\re  evidence,  and 
the  Principal  Sndder  Ameen  decided  that  the  transaction  was 
Vinifide  on  behalf  of  the  s6ii,  ahd  that  he  was  the  real  owner. 

Th6  High  Court  reversed  that  decision,  and  the  son  appealed 
to  England. 

*  Sir  U.  Palmer,  Q.  C,  and  Mr.  J*.  2).  Bell  for  the  appellant.-— 
The  dole  question  in  such  cases  ii,  whose  money  was  used,  and 
whole  liablefor  the  money  borrowed.  A  henamidar  is  a pen^n 
wholly  without  interest  in  the  property — Nawab  Umjad  Ally 
Khan  v.  MuasamdtTiohumdee  Begum  (2),  Even  in  joint  fainilies 
if  it  be  proved  that  the  money    came  from  separate  f onds  of  f^ 

■ 

(IJ  5  W.  R.,  43.  (2)  11  Moo.  I.   A.,  517  ;  see  p.  5ie. 
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1871      single  member,  the  property  belongs  to  him  8epara;teIy'^Dfttmi» 
Pandef  r.Mu»8afnai  Shama    Soondri  Dibiah  (1).     &ere.^e 


Ahasan 


Cbowdbrt  money  wJm  desrly  the  aoB%  and  he  iras  liable*  npon.  and  ooiild 
Faktroddi*  be  imprisonment  for  non-payment  of,  tihe  bond.  The  High  Court 
deotded  the  ease  on  snipieioQ  as  opposed  to  evidenoe,  oontrary 
to  the  principle  laid  down  in  Breemanekunder  Dey  r*  Oopand* 
ekunder  Chudcerbutty  (2.)  At  this  point  the  appellant's  Conneel 
lirere  stopped  by  the  Oonrt. 

Mr.  Cotton,  Q.  C,  and  Mr.  Doyne  tot  the  respondpnt^-r-Thia 
being  a  purchase  of  what  had  been  the  father's  property  in  tb^ 
son's  name,  there  is  a  strong  prima  facie  case  of  b^wnU*  Tho 
test  isi  for  whose  benefit  was  the  paroliasew  The  sole  object  of 
Abdul  Gbnqi  Was  to  benefit  the  father  and  his  family,  not  the 
son  ;  and  as  these  were  decrees  against  the  fath0r,the  son's  nano 
as  a  Bsatter  of  coarse,  was  used,  and  the  finding  of  the  Higk 
Court  is  not  founded  on  saepiciout  but  on  the  natural  oonolnsioti 
to  which  Indian  Judges  of  experience  would  oome  in  weighii^flr 
with  the  direct  OTidenoe  the  sitrroonding  circumstances* 

*  * 

Their  Lokdsuips  delivered  the  foHowing^  judgment :-— ^ 
In  the  judgment  delivered  in  tho  case  to  which  their  Lord* 
sliips  have  been  referred^  viz.,  Sreemanchunder  Dey  v.  Oopaul- 
chunder  Ghitckerbyftty  (2),  there  is  this  passage:—'*  Undoubtedly 
there  are  in  the  eridence  circumstances  which  may  create  sttspi- 
eion,  and  doubt  may  Im^ entertained  with  regard  to- the  truih  oC 
the  case  made  by  the  appellant ;  but,,  in  matters  o£  this  descrip- 
tion, it  is  essential  to>  take  care  that  the  decision  of  the  Court 
rests  not  upon  sospioion,.  but  upon  iegat  grooode  established  by 
legal  testimony*"  That  principle  is  sufficient  to  dispose  of  this 
case  which  differs  from  the  case  referred  to  ia  this  reeoeot  that* 
in  the  case  now  to  be  decided,  there-  is  not,  in  their  Lovdshipa' 
opinion^  any  legal  evidence  to  create  suspicion,,  or  any  dbubt  to  be 
entertained  with  regard  to  the  substantial  honesty  of  the  transac- 
tion. It  appears  quite  dear  that  the  father,,  whose  j^udgment- 
creditor  obtained  this  property^  was  in  insolvent  circumstances  ;, 
that  he  had  not  a  farthing  of  money  with  which  to  purchase 

(1)  3  Moo.  I.  A^  229;  see  p.  240.  f2)  11  Moo*  L  A,  281 
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property  in  qnestioii ;  that  the  property  was  then  in  the  hands  of       I87i 
a  mot tgegee/ Mrto  had  {ore^losed  and  had  become  the  absolute  1^117* 
owner  oi  the  pooperty,  ^  that  it  vaa  hii  to  deal  with  as  he  thought    ^Ihowdhbt 
fit  Havittff,  pvobaUy*  aa  waa  sog^asted  by  the  High  Oonrt,  kind  Fakibuddin 
coaaiderations  for  the  father  and  the  family,  he  was  miaded    ^l^^^*^ 
not' to  insist  on  vetaining  the  whole  ralne  of  the  property  so  CaowoaaT. 
^oqnired,   bnt  to  allow  it  to  go  bach  to  the  family,    on  being 
aatisfiedj  or  secured  in  some  Fay  or  other#  the  real  amonot  of  the 
4ebt  for  which  he  had  seised  .the  property.    In  that  state 
«f  things  the  wsy   in.  which   the  transaction   was   completed 
was  tUs;-^the  son  gets  a  nmn  to  tend  him  part  of  the  money 
iu  consideration  of  a  patni  and  a  bond ;  the  son  gives  a  mort* 
gage  to   the  original  mortgagee  for  parting  with  the    interest 

which  he  had  obtained  under  the  foraolaaare;  he  giree  his 
bond  and  then  the  conYeyaaoe  is  made  to  the  son.  Their 
Lordships  think,  in  acoordaacs  with  thS  'Tndflrment  of  the 
High  Court,  that  this  was  done  for  the  benefit  of  the  family. 
The  whole  circumstances  show  that  it  was  open  to  the  mortgagee 
and  to  the  family  to  do  it,  not  by  a  conveyance  to  the  insolvent 
father,  or  in  trust  to  the  insolvent  &ther,  which  would  give  it  to 
tbe  creditors,,  who  had  no  right,  equitable  or  moral,  with  regard 
to  this  property,  bnt  to  give  it  in  such  a  way  as  best  to  effect 
iheir  object,  that  is,  to  give  it  to  the  son,  who  seems  to  have 
been  4^e  proper  man  to  carry  out  the  arrangement  for  himself 
and  for  bis  family. 

Under  these  circumstances,  their  Lordships  think  that  the 
judgment  of  the  Principal  Sudder  Ameen  was  right ;  and  they 
will  therefore  humbly  recommend  to  Her  MHJasty  that  the 
judgment  of  the  High  Court  ought  to  be  reversed^  and  that,  in 
^  lieu  thereof^  there  should  be  an  order  dismissing  the  appeal  from 
the  Sudder  Ameen  with  costs. 

The  appellant  is  to  have  the  costs  of  this  appeal. 

Judgment  reversed. 

Agents  for  appellant :  Messrs.  Walhina  and  Lattey. 

Agent  for  respondent :  Mr.  Bwrrow- 
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^1871*  MUNSHl  AMIR  ALI  (Plaintiw)  v.  MAHARANI 

July.X^.  INDERJIT£OaBurD4>fHn8:(Dwnn»Ant)$Am 


1**1 


RAN  BAHADUR  SINO^  mtd  WHBaa  (PLinmm); 

ON  APPEAL  FftOlf  THJB  rflOH  OOURT.OF  JUDICATUau  AT 

FORT  WILLIAM  IN  BENGAL. 

^ppeal^A^eefnefU  nqltd  appeal- dmnsel^Go8t$—8wn  ffvvm  Nomine 

Bxpen$airum.   ' 


Whfiire  ttt«  Coatmd  9ot  th9  ai>pel]aiit  had  ^ffce^l,  at  the  hflariag  o£jtka  omo  oh 
appeal  before  the  High  Court,  tbat^  if  the  HigbiOoart  vooldlregjtrietiteJitdfrnieDtto 
a  finding  on  ooe  of  several  iesnee,  hie  client  would  not  appeal  to  tgngli^««t :  gad 
that  that  agreement  wae  binding  and  that  the  appeal  oould  not  be  heard. 

Where  an  appeal  is  preferred  eontMry  t6aaagreeaieBtiiottoapp«a,applkmti<ai 
lortaytheproceeditigaahoaldhBiMidAfasioreiheeMe  is  praprnd  ftar  Hoarilii^ 

This  was  an  appeal  from  a  decision  of  the  Eigh  Coart 
(Peacock,  CJ.,  Bayley  and  E.  Jackson,  JJ.),  dated  ISth 
Jane  1866  (1). 

The  suit  was  institnted  in  the  name  of  Baboo  Bisranl  Sinjfy 
Lai  Narayan  Sing,  Deopati  Narayan  Sing,  and  the  appellant, 
against  the  lady  respondents,  for  the  purpose  of  obtaining  posses- 
sion oi  a  portion,  and  a  declaration  of  right  to  another  poitioii, 
of  the  estates  belonging  to  the  Ticaree  raj.  The  three  first 
plainsiffs  claimed  as  heirs  of  Maharaja  Mitterjit  Sing;  the 
appellant  claimed  a  two-anna  sliare  as  purchaser  from  the  oQmt 
plaintiffs. 

The  plaint,  so  far  as  baboo  Bisram  Sing  was  concerned^ 
purported  to  be  filed  by  his  son  Ran  Bahadur  Sing,  and  the 
authority  so  to  file  it  depended  npon  the  geimineneaa  of  a ' 
mooktearnama  alleged  to  have  been  executed  by  Baboo  Bisram 
Sing,  on  the  2nd  December  1862,  in  favor  of  his  two  sous,  Ran 
Bahadur  and  Murlidhur  Sing.  The  title  of  the  appellant  depend- 
ednpona  conveyance  executed  by  these  two  sons  under  the 

•  Pm«a/:^-TH«  Bioht  Hom'blb  Sift  James  W.  Coltilu.  9i»  Jt,  PaiLLiifoiii^  Sir 
JoeicPH  ^APiBB,  Lord  Justice  Jambs,  Lobo  Jostice  Mellisu,  and  Sib  Lawbbkcb 
Peel. 

(1)  6  W.  B.,  2. 
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mooktearnama.    The  dofendanta   impeaohed  the  mooktearnatba       W^ 
as  a  forgery.    Independently  of  the    question  as  to  the  ralidity  Mvnshi  amik 
of  the  mooktearnama,  many   other  points  ^arose  in  the  case,  but        ^^ 
the  High  Gonrt  having  deddod    agaitist  the  mooktearnama,  the    MABA8A^a 
olaim  of  the  present  appellamt  of  oo||rse  fell  to  the  grounds  Kou!'^ 

H®  thereupon  obtained  the  ordinary  leave  to  appeal  to  England; 

bat  as  this  was  in  breach  of  what  had  been  agreed  upon  by 
his  Connsel  at  the  hearing  of  the  appeaL  the  atientien  of  the 
High  Court  was  drawn  to  it,  and'  the  following  ^rtificate 
was  accordingly  sent  jby  the  High  Oour(  to  the  Privy  Council 
Office:—  • 

"  We  hereby  certify  thi^t,  a! fcer  deciding  the  point  as  to  the  validity  of 
the  mooktearnama,  Mr.  Pan),  the  Ck>anBel  for  ICnnahi  Amir  AH^ 
one  of  the  appelhmts,  stated  that,  if  the  Court  would  confine  its  judg- 
ment to  that  point  only,  it  Was  the  inteiltion  of  his  clients  not  to  appeal 
to  Her  Majesty  in  Oonneil.  The  Ooort,  ^eroCore,  with  the  cooseikt  of 
both  parties,  abstained  from  pronouncing  any  judgment  upon  the  other 
points  in  the  case. 

Finding  that,  notwithstanding  what   took  place  at  the  hearing  before 

tbis  Court,  as  above  stated,  Munahi  Amir  Ali  had  appealed  to  Her 
Majesty  in  Council,  the  Court  called  for  an  explanation.  Mr.  Paul 
now  says  that  at  the  time  when  he  made  the  statement  he  believed  that 
be  had  the  full  authority  of  his  client  to  make  it,  and  that  Munshi  Amir 
Ali's  son,  who  was  managing  the  appeal  on  behalf  of  his  father,  was 
present  in  Court  when  that  statement  was  made  and  consented  to  it. 

We  think  it  due  to  this  Court  and  to  the  respondent  that  a  certificate^ 
as  to  the  circumstances  under  which  judgment  was  not  pronounced 
upon  all  the  points  in  the  case,  should  be  forwarded  to  Her  Majesty  iu 
Council.  We  have  therefore  ordered  the  above  certificate  to  be  forwarded 
with  the  appeal  to  Her  Majesty  in  Council. 

(Sd.)      B.  Peacock. 
,,  H.  V.  Batlet. 

„  E.  Jackson." 

The  case  came  ou  for  hearing  In  the  ordinary  course. 

Ifr.  Leiih  for  the  appellant. 

Sir  B.    Palmer,    Q.    C,    and   Mr.   Voyne   for  the  two  firafc 
respondents. 
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MOh'SHI  AjfjtR 

All 
r. 

MA.HABAN1 

Inderjit 
Kosft. 


Mr.  J.  D.  "EM  for  the  third  respondest. 
Mr.  Doyne  for  the  fourth  respondent. 
The  other  respondeflts  did  not  appear. 

Mr.  Leith  was  proceeding  t<^contetid  that  there  had  been  a  m's* 
carriage  in  not  settling  the  issue  as  to  the  validity  of  the  document^ 
when  the  Conasel  for  the  respoadent  took  as  a  preliminary  objec* 
tion  that  this  itppeal  V9^  brooght  contrary  to  good  faith^  and  could 
not  be  heard.  Mr.  Leith  contended  that  there  had  been  in 
&ct  no  Authority  from  the  Monshi  to  n^ndou  his  right  of 
appeal ;  and  althoagh  Mr.  Paul  acted  in  good  faith,  he  did  so 
under  a  qusapprehensionas  to  the  authority. 

Their  Lordships  gave  the  following  judgment  s— 

Their  Zjordahips  are  of  opinion  that  the  preliminary  objeetbn 
taken  to  the  hearing  of  this  appeal  ought  to  prevail.  The 
certificate  of  the  High  Oourt  of  Fort  William  in  Bengal  is  to 
the  efFect  that,  in  consideration  of  the  Oourt  deciding  the  appeal 
before  them  upon  one  point  only,  that  is,  the  validity  of  the 
mooktearnama,  the  Counsel  for  the  appellant,  in  the  presence 
and  with  the  consent  of  the  son  and  agent  of  the  appellant, 
stated  to.  the  Court  that  he  would  not  appeal  from  the  deoisioa 
as  to  the  validity  of  the  modktearnama.  Their  Lordships 
upon  consideration  find  that  there  was  really  very  good  and 
safficient consideration  for  such  an  agreement  on  the  part  of 
Counsel,  as  part  of  the  conduct  of  the  case,  because  the 
result  was  this, — ^and  a  very  important  result  to  the  parties,-^— 
that,  by  obtaining  the  deoisioa  upon  the  validity  of  the 
mooktearnama  alone,  the  case  became  a  case  not  decided 
against  Bishen  Sing,  the  party  in  whose  right  the  appellant 
was  suing,  If  the  case  had  been  heard  by  the  High  Court,  and, 
upon  a]!»peal,  the  merits  had  been  gone  into,  and  the  whole  matter 
determined  upon,  as  in  a  suit  by  Bishen  Sing  and  others, 
Bishen  Sing  and  the  persons  claiming  under  him  would  not 
have  been  precluded  from  appealing  to  this  Court,  but  might,  on 
the  other  hand,  have  had  two  successive  decisions  against  them 
vLf^n  questions  of  fact  going  to  the  n^erits  of  the  case.  .  But 
confining  it  to  the  decision  upon  the  mooktearnama^  it  was 
really  substituting  a    nonsuit   for  e.u  adverse  verdict,  leaving  it 
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open  toBishen    Sing   and    tbe  appellant  himself,  it  he  can  get        ^71 
a  new  and  genuine  docament   in  his  favor,  to  bring  a  fresh  suit.  Munshi  Amir 
That  being  so,  it  was  clearly    a   valid  agr^ment  on  the  part  of        "^^ 
Counsel  not  to  appeal ;  and    there    is  no  doubt  that  it  was  done    Maharani 
with  the   actual    consent    of   the  dbn  and   representative  of  the       Kokk. 
appellant.    The  appeal   is    bronght    i^  violation  of  good  faith, 
and  their  Lordships    feel    that  they    on  gbt  not  to  entertain  an 
appeal  so  bronght,  where    the  real  ufterits  <of  the  calt^  have  been 
withdrawn  from  the  Court  below. 

But  their  Lordshi]:^  have  had  some  difficult  in  determining 
what  should  be  done  with  regard  to  costs.  Now  their  Lordships 
feel  that^  where  a  certificate  of  this  kind  comes  over  with  the 
record,  and  must,  therefore,  be  known  to  both  parties,  it  was 
the  duty  of  each  party  to  have  made  an  application  to  the 
Begistrar,  who  would  at  once  have  brought  the  matter  to  the 
attention  of  their  Lordships,  and  taken  their  Lordships' 
directions  as  to  what  ought  to  be  done  with  a  record  so  situated 
before  any  expense  had  been  incurred  in  preparing  cases,  or  in 
delivering  briefs  for  the  hearing.  It  was  wrong  of  both  parties 
to  proceed  with  an  expensive  litigation  in  the  face  of  this  certi- 
ficate, without  its  being  bronght,  either  through  the  Registrar  or 
by  an  application  at  their  Lordships'  bar,  to  their  attention. 
Disposing  of  it  upon  this  preliminary,  but  still  very  serious* 
objection,  their  Lordships  feel  that  they  ought  not  to  give  all 
the  costs,  as  if  the  case  had  been  fully  heard  upon  the  appeal, 
but  still  they  think  the  appellant  ought  not  to  escape  a  very  consi- 
derable portion  of  the  costs  which  have  been  incurred.  They 
think,  therefore,  that  this  is  a  case  in  which  they  may  use  the 
power  with  which  they  are  invested,  to  give  a  sum  of  money 
nomine  esppenMarum,  andi  therefore,  they  will  humbly  recommend 
Her  Majesty  to  dismiss  the  appeal,  allowing  to  each  of  the  three 
respondents  the  sum  of  fifty  guineas  for  the  costs  of  the  dis« 
missal  of  the  appeal* 

Appeal  dismissed^ 
Agent  for  appellant ;  Mr,  Wilson, 

Ageuts    for    the    several    respondents :    Messrs    J,   H,  and 
C.  B.  Benderaon,  Messrs.  Watkins  and  Lattey,  and  Mr.  Sarrowt 
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Befofe  itr,  JtMce  Kemp^nd  Ur.  Justice  C^ver^ 

1878 

ItARl  MOHAN  BY8AK  ahd  akcmthbb  (Dbfbhdaotb)  v.  KttlSttNA         Ma/reh6. 

MOttAN   BirSAfi:  AKD  AV0TBBB(PUD9TIVV«)>; 

Svndi'^iidoin^Dra/i»eri  Jgent  of  AedepM^-^Dishonwr, 

Tine  dxftWen  of  4  httndi  ih  favof  ot the  pleintiff  4fc  Ofioea  (where  all  tbe  pArties  to 
tito  handi  lived^  were  held  not  liable  on  proof  that  they  were  iJB  gomastaa  of  the 
aooeptoiv  that  they  had  no  interest  in  the  hnndi>  and  that^  aodRding  to  onBtom&k 
Baooa  where  the  hnndi  Wtts  drawn  and  aooepted,  agents  nnder  snoh  oiroamstancee 
Blre  not  liable,  although  the  agenoy  does  not  appeal^  on  the  hnndi.  They  Were  also 
lield  discharged  from  liability,  notice  of  dishonor  not  having  been  eerred  on  them 
till  tea  months  after  the  dne  date  of  the  hondi. 

Ill  this  eaae  a  hnndi  for  Bs.  1,000,  dated  the  19th  April  1869>  was  drawtt  itt 
fwtor  of  the  plaintiSB  b^  Hari  Mohan  Bysak  and  Bamohanai  Pal,  and  aooepted  hf 
Bham  Bnndar  Bysal^  payable  sixty  days  after  date,  i. «.,  on  the  18th  June.  Some 
iiionthe  after  the  hnndi  felldne^  theaoceptorpaid  the  drawees  in  two  instal* 
tnsnts,  B«.  400,  and  afterwards  became  insolrent.  The  drawees  alleged  thal^ 
ton  months  after  the  bill  became  dne^  they  ga^e  notice  to  the  drawer^  and  totho 
acceptor  thati  nnless  the  balance,  Bs.  600,  was  paid  within  two  days^  an  action 
woald  be  instituted  against  them  for  the  amount.  The  plaintiflb  brought  tho 
present   aetion   against  the   acceptor    (defendant  No,  1)    and   the    drawers 

(defendants  No.  2h  for  the  amonnt. 

The  defenoe  of  the  drawers  was  that  they  drew  the  hundi  as  agents  of  the 
acceptor,  and  therefore,  according  to  a  mercantile  usage  prevalent  in  DacQa»  were 
not  liable;  the  usage  being  for  agents  to  draw  hundis  on  their  principals  with- 
out disdaeing  the  fact  in  the  hnndi,  and  that  on  proof  of  such  agency,  the 
drawer  was  not  liable  ;  that  they  were  neither  partners  nor  commission  agents 
of  the  acceptor,  but  his  servants  on  salaries  of  Rs.  6  and  8  per  month 
respecti^ly ;  that  the  payees,  having  given  time  to  the  acceptor,  could  not 
now  make  them,  the  drawees,  liable,  and  that  no  notice  of  dishonor  was  served 
on  them.    The  acceptor  did  not  en|Br  appearance. 

The  hundi  was  in  the  usual  form,  and  it  did  not  appear  on  the  face 
of  it  whether  the   drawers   signed   as  servants  or  gomastas  of  the  acceptor,  but 

•Special  Appeal,  No.  793  of  187  S  from   a   decree  of  the  Judge  of  Dacca,  dated 

the  2and  April  1871,  reversing  a  decree  of  the  Subordinate  Judge  of  that  district^ 

dated  the  8ih  November  1870. 
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1873  Bui  there  ui  also,  we  think,  another  point  on  which  the  defendftats  (^K^^Uentt) 

are  entitled  to  toooeed  in  thie  appeal.    It  ie  quite  clear  that  the;^ainti&  (the 


BTa^^°^"  drawees)  considered  the  defendant    Sham  Bandar  Byaak  as  their  only  debtor  I 

p,  they  received  part  payment  of  the  hnnditfron^  him  and  gave  him  time  in  whiek 

Kbishka     to  pay  the   remainder,  and  nnder  ordinary   oixoamrtaDoes    this  alona  voald 

jtoiAll  Byhak  0xca8e  the  drawers  from  liahility,  because  they  were  entitled  to  receiTe  notioe 
at  the  veiy  first  of  Sham  Smidar's  failure  to  pay  the  money  ;  and  if  they  did 
not  receive  that  notice,  they  would,  aooording  to  the  ordiaacy  role  «f  law,  not 
be  boond  to  make  airangements  for  the  (payment  of  the  hmidi ;  and  as  to  the 

^  notice  itself  the  law  is  that  notice  shall  be  sent  to  the  drawer  of  the  bfll  at 

the  time  dishonor  takes  pkMK.  In  this  case  the  hill  fell  due  on  the  6th  of 
Asar  1276  (Iftth  Jane  1809),  whereas  no  'notice  of  its  having  been  didbonor- 
ed,  was  sent  to  the  def^idants,  drawers  of  the  bill,  {till  ten  months  after,  or  in 
Jaishta  (May;  of  the  following  year.  C^  the  niiole  we  think  that  the  plaints 
never  considered  the  deftadants  (drawers  of  the  hondi)  as  their  debtor^  and  that 
they  knew,  as  ewry  body  else  most  have  known,  all  the  parties  living  in  the  same 
town  of  Dacca,  thA  these  two  men  were  ordinary  servants  of  Sham  Simdar 
Bysak,  and  only  drew  this  hnndi  in  the  common  discharge  of  their  dntles 
as  goraaskas,  and  there  cannot  be  ttie  'sUghtest  doabt  that  the  platntiAi  lookerl 
to  Sham  Sondar,  and  to  Sham  Snndar  alone^  as  the  peseon  from  whom  tiiey 
were  entitled  to  recovef  their  money. 

Under  these  drmmstanoes,  we  think  that  the  decree  of  the  Judge  as  againeb 
the  aH»ellants.  defandanta  2  and  a,;i8  wrong,  and  most  be  revened.  Thin 
appealyiatherelore  decreed  with  ooeta  payable  by  the  (plaintifh,  respondents. 
The  decree  of  the  Jadge  against  the  defendant  No^  1,  Sham  Sundar  Bysal^ 
will  stand. 


BeJbrB  Mr.  JvaUot  Maepheraon. 
1873  BHIM  DAS  V.  UPBNDRA  MOHAN  TAOORB, 

JUM  14. 

— ^—  WiU,  Oonatruetion  of^"*  Donmtio  SkrvmU** 


Suit  against  the  ofteontors  of  the  will  of  Prasanna  Kumar  Tsgore  to  leoover 
Bs.  1,731 -B  to  which  the  plaintiiOT  alleged  he  was  entitled  ander  a  clanse 
hi  the  wHI,  by  which  the  testator  gave  and  bequeathed  to  each  of  his  domeetio 
servants  in  Calcutta,  who  should  have  been  in  hia  service  ten  years  and  np« 
wards  at  the  time  of  his  death,  Bs.  100  for  every  rupee  of  manthiy  salary 
drawn  by  them,  from  the  testator,  respectively. 

The  plaintiff  stated  in  his  plaint  that  he  was  a  washerman  by  oaste  ana 
pnfymkm,  and  that  in  1845  he  had  been  engaged  by  the  testator  asone  ^  his 
servmntsata  monthly  salary  of  Rs.  15,  and  had  oontinaed  in  the  tsstaior'a 
aetoal  and  constant  service  down  to  the  date  ol  the  testatoc^s  deaths  bei^  a 
period  of  about  twenty-five  years.  He  further  alleged  that,  during  the  time 
hewasin  the  serviceol  the  testator,  his  principal  duty  ^na  to  wash  the  testa- 
tor's dothes,  and  those  of  his  family  and  estabUshment  at  Calcutta  i  (liat  Iby 
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the  direotion  o!  the  testator,  he  was  in  the  hahit  of  carrying   the  dirty   clothes        ^^72 


every   week   to   Kordab,  where  his  own   house  was   situated  ;  and  that,  haying     -a^i^  ^^.s 
washed  them  there,  he  brought  them  back  to  be  ironed  at   tbe   testator's    usual  ,;. 

place  of  residence  in  Calcutta,  spending  two  or  three  days  at  Eurdab,  and  the  Upeitdra  Mo- 
rematnder  of  the  week  at  the  testator's  residence;  that  while  at  Kurdah  he  uanTagosb. 
lived  in  his  own  house  and  at  his  own  eipense,  bat  that  in  Calcutta  ho 
lived  in  the  taptator's  residence,  and  got  his  mOHls  at  the  teetator's  ezpenae, 
and  the  tools  tetpdred  by  hhn  for  his  work  were  supplied  to  him  by  tbe  testa- 
tor ;  that»  besides  his  duties  as  a  washerman,  he,  when  not  actually  engaged 
in  his  own  work,  was  required  by  the  testator    to,    and   he    did  make   himself  ^ 

generally  useful  at  the  testator's  residence  ;  that,  in  or  about  tbe  year  1855, 
the  family  of  the  testator's  daoghters  having  increased,  the  testator  made  a 
setUemonfe  upon  them,  and  separated  his  own  domestio  establishment  Itom 
theirs  i  that  the  testator's  danghters  having  desired  to  retain  the  plaintiff's 
•errioes  as  their  washerman,  the  testator  consented  to  his  aodng  for  the 
testator^B  danghters  upon  separate  pay ;  and  that,  after  such  oonsens,  he  worked 
both  for  the  testator  and  the  testator's  daughters,  but  that. his  acting  for  the 
daughters  did  not  interfere  with  the  arrangement  and  routine  of  his  work  for 
the  testator.  He  farther  stated  that  he  was  not  allowed  to,  and  did  not  in  hbCt 
bire  himself  out  as  a  washerman  or  in  any  other  capacity  whatsoever  to  any 
other  person  or  persons.  ^ 

The  defendants,  while  admitting  assets  sufficient  to  pay  the  legacy,  dis* 
pnted  the  plaintiff's  ri^t  on  the  ground  that  he  had  not  worked  solely  for  the 
testator;  but  had  hired  himself  oat  as  washerman  to  persons  other  than  the 
testator,  and  that  he  did  not  live  in  the  testator's  house  as  alleged  in  the 
plaint. 

The  evidence  on  behalf  of  the  plaintiff  failed  to  prove  the  oase  as  stated, 
and  bore  out  the  defendant's  allegations. 

Mr.  Bofmerjee  (Mr.  J&Rnedy  witVhim)  for  the  plaintiff. 


llr.  Phillipt  for  the  deftodaat. 

Macpherson,   J.,   erpressed  an  opinion  that,    if  the  case  had  been  proved^ 

as  laid  in  the  plaint,  the  plaintiff  would  have  been   dearly    entitled  to   recover 

but  the   evidence  having   failed  to  prove   that  case,  his  Lordship  dismissed  the 

suit  withoat  costs  as  against  the  i^aintiff.    Tbe  defendant's  oosts   to  oome  'out 

of  the  estate, 

Suit  dimissed  (1). 
Attorney  for  the  plaintiff)  BaJboo  T.  B,  QhatUrjtB. 


Attorney  for  the  defendants :  Mr .  HoUK 


(l)8ee lA  F«<AoM  JfoUdri T.  OmfiM^  3fiom.H,  C,  App., l.jier Yaidlay,  C^  J« 
»t  p.  21,  andper  JaoksoDi  J.^  at  p.  26. 
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Before  Mr.  Juatic*  Mckepherson' 
?.».  P. 

|g72         AUomey'^AppUcaiion  hy  Attorney  for  WUhdrawed  or  DUmiMal  ofiuUfbr 
June  6  A 17.        Judicial  SeparaJtion  and  for  payment  of  his  taxed  Goets  hy  Respondent. 

On  the  8th  of  JanuAry  1872  the  petition«r  A.  L.  P.instftiitad'afliiit  for 
judioial  sepafkiion  against  her  husband,  on  the  gn^nn<f  of  his  ornelty  and 
desertion. 

The  respondent  in  his  written  statement  dionied  the  aHegations  of  oiuelty 
and  desertion.  He  stated  that  the  petitioner  had  Tef  fc  his  hoase  of  her  own 
aoeord,  and  that  he  had  refused  aftervrards  h>>  take  her  back  on  finding  that 
she  was  leading  an  immoral  life.  He  farther  stated  that,  before  his  alleged 
marriage  with  the  petitioner,  she  had  represented'  herself  to  be  a  widow,  bat  that 
he  had  subseqnently  discovered  that  her  former  hosband  K.  M.  was  stUl  alive. 

On  the  29th  Janaarjj^  an  order  for   alimony   pendente    lite,    and    for   deposit 
of   the   petitioner's   cob|s  of  suit  was  made  against  the  respondent ;  and  on  the 
11th  March  he  applied  to  be  allowed  to  give  security  for    the  due    payment   of 
the  costs,   instead  of   depositing  their  amount  in  Court :  this  application 'was 
dismissed.    On  the  i5th  March,  th<»  respondent    having   foiled   to    deposit   the- 
petitioner's    costs    in  Court,   a   rale    was    obtained  calling  upon  him  to  show 
cause  why  au  attachment    should  not   issue  against   him  ;  and    on    the  same 
day   the    respondent  obtained    leave  to   file  a  further  written  statement^  and 
ft  was  ordered  that  a  commissroa  should  issue    to    examine    M.    M.,   upon    the 
respondent's    paying,  into    Court    the    petitioner's  opsts  of  the  said  commission 
and  of  the  application  therefor,  and,    pending    the   return  of   the   commission, 
the   respondent   was   ordered   to-  g^ve    security   for   the  costs  which,  on  the 
29th  January,  he  liad  been   ordered    to   deposit   in    Court.    The    respondent* b 
attorneys  took  no  further    proceedings   on  this  order  :  and  on  the  28th  March 
Mr.  H.  K.  Fink,  the  attorney  on  the  record  for   the  petitioner,  Ibamed'that    she 
had  returned  to,  and  was  living  with,  the  respondent,    and  that  the  suit  had  been 
aimioably  settled-. 


Mr.  Bmnefjee,  on  behalf  of  Mr.  Fink,  now  moved  upon  notice  to  f^e- 
petitioner,  the  respondent,  and  the  respondent's  attorneys,  for  an  order  that  the- 
suit  be  dismissed  or  withdrawn ;  that  the  petitioner's  costs  as  between  attorney 
and  client  be  taxed  ;  and  that  the  respondent  do  pay  such  taxed  costs  to 
Mr.  Fink  as  the  attorney  on  record  for  the  petitioner.  The  motion  was  based 
upon  the  pleadings,  and  the  several  orders  made  in  the  suit,,  and  upon  on  affidavit 
of  Mr,  Fink  in  which,  after  stating  that  he  had  been  retained  by  the  petitioner, 
and  had  instituted  the  suit  on  her  behalf  and  under  her  instructions,  and  after 
setting  oiot  the  proceedings  and  orders  made  thereupon,  and  farther  stating  that 
the   parties   had  returned  to  cohabitation,  and  that  the  suit  had  been-  atnic^bly 


P.v.  p. 
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Bettled,  he  alleged  that>  on  the  lOih  of  April,  the  petitioner  called  on  him,  and  1872 
instraoted  him  to  withdraw  the  suit,  SAjiag  that  her  hoshand  woald  pay  all 
her  oofltB^  and  that  he  had  aocordingly  prepared  a  petition  in  terms  of  these 
instmotions,  and  sent  it  to  the  respondent's  attorneys,  bat  that  they  had  return- 
ed it  to  him  on  24th  April,  with  a  statement  that  they  could  not  sign  it.  He 
then  alleged  that  no  final  order  in  the  suit  haying  been  made,  he  was  unable 
to  tax  bia  costs » and  that  to  the  best  of  his  information  and  belief,  the  petitioner 
liad  no  separate  property  of  her  own. 


Mr.    Bmnerjee,    stating  that    he    moved  on  behalf   of   the   petitioner,    con- 
tended that,    although  the  Divorce  Act     contains  no  provision    as  to    costs,    by 
B.    4^,  -the  Civil    Procedure   Code   is   embodied     with    the   Act,    the    Court 
therefore,  has   power  to   deal  with    the     question    of  costs.    The  attorney  has 
such  an    interest  in  the  suit  as  wiU  entitle  him    to  the  order  ;  for  till    the  suit  is 
dismissed  or    withdrawn,  his  costs  cannot    be  taxed.     The  application  is  correct 
in    foTm-CheaU   v.   ChetHe    (1).    [Macphersoh,  J.— Neither  the    respondent 
nor  the    petitionor  apply  to  have  the  suit    dismissed.    I  could  understand    your 
moving  on    behalf  of  the  attorney,   but  you    said  that   yoo  moved    on  the  peti- 
tioner*s  behalf,  and    you  call  upon  her   to  show  cause].  The    petitioner  has  not 
withdrawn  her  instructions,    but,  in  point    of  fact,    the  motion  is  on    behalf  of 
her  attorney.    The  Court  has  power  to   make  this  order— Coojjer    v.  Conper  (2). 
The   element  which    was  wanting  in  that  case  is  not   wanting  here,  for  we    had 
an  order  that  the  respondent  should  furnish  security. 


l£r.  Macrae  for  the  respondent.— An  attorney  can  come  in  and  ask  that  his 
eosts  may  be  taxed,  but  he  cannot  ask  that  the  suit  shall  be  withdrawn  or 
dismissed.  Limiting  myself,  therefore,  to  that  portion  of  the  motion  which 
asks  for  an  order  that  the  respondent  do  pay  his  wife's  costs,  I  submit  that » 
on  the  pleadings  before  the  Court,  there  is  sufficient  to  show  t  here  were 
ckcumstanoes  of^rave  suspicion  in  the  case  which  ought  to  have  put  the 
attorney  on  enquiry.  See  the  judgment  of  Knight  Bruce,  L.  S,,  in  BaylU  v. 
Watkina  (3).  [Macphbbson,  J. — You  can  only  say  that  the  petitioner  made 
certain  charges  which  she  has  now  condoned  ;  nothing  more  appears].  It  ia 
said  that  in  England  the  wife  was  considered  entitled  to  her  costs  in  Any  even^ 
but  this  is  not  so-/o»es  v.  Jones  (4)  and  Lems  v.  Lewis  (5).  There  are,  indeed, 
cases  in  which  a  wife  who  has  seperate  property  has  been  made  to  pay  her  hus- 
band's costs.  It  is  true  that  in  the  Divorce  Court  the  Wife  does  generally  obtain 
her  costs,  whether  successful  or  not.  but  this  is  an  anomaly  which  this  Court  will 
discountenance,  unless  it  is  bound  by  precedent,  and  the  cases  cited  show  that 
it  is  not  so  bound.    To  saddle    the  husband    with  the  cost  fl   of  a  suit   which  the 


(1)  I  Hagg.  Boc,  374.  (4)  L.  R.,  2  P.   &  D.,  338, 

(2)  3  8w.  &  Tr.,  392.  (B)  29  L.  J.,  P.  &  M.,  123. 

(3)  2'DeG.,  J.  &  S.,  91. 
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1872        wife  has  broiig)kt  under  the   adviee  of   a  spe<Hilative  attorney,  for  acts  which 
"  die  has  t)oiidoned>  would  be  a  hardship  and  inlpotxtiDiii 


P.  ».  P. 


Mr.  Bmnerje^  in  imply 

MACPRMtBoK,  J.— apposing  tke  applioatiOD  to  be  regularly  Made  (».«.,  by 
the  petitio&er  xnoi^lig  to  withdraw  the  infti  and  that  the  reapondent  do  pay 
heroosta),  t  should  aot  as  theJndge  Ordinary  did  in  Ooop9t  Y.  Cooper  It). 
That  Oaae  is  Very  sid&ilar  io  many  respects  to  the  present  ;  and  t  see  no  reason 
to  doabt  that  the  petitioner's  costs  mi^t,  as  the  case  prooeedeb,  hare  been 
lazed  c{s  d»0  m  diem  if  the  petitioned  had  so  applied* 

It  is  said  that  ihe  facts  appearing  on  the  pleadings  and  aiBdatita  which  have 
been  filed  are  snoh  as  show  great  negligence,  amounting  to  Want  ol  ordinary 
tcare,  if  not  to  something  moroj  on  the  part  of  the  petitioner's  attorney.  And 
it  is  aargned  thait  the  case  is  groundless,  and  that,  under  the  oiMHunstanoea,  the 
Irespondent  ought  in  no  cirConlstanoes  to  ho  made  to  pay  the  'petitioner's  ooSts  t 
bat  witbout  going  into  eVidenoe» — ^the  same  endenCe  almoet  as  would  be  nsoss* 
Miyif  the  ease  went  on  to  a  regular  hearing,-^l  cannot  adjodioala  upon  the 
qnestioa  of  the  truth  or  falsehood  of  the  varions  allegationa  of  the  parties* 
It  is  true  that  the  respondent  ssys  that  the  petitioner  has  committed  bigamy^ 
and  that  he  seems  to  hare  substantial  grounds  for  so  saying.  But  it  is  not 
proved  that  she  has  done  so ;  and  the  respondent  does  not  profess  to  intend  to 
proceed  to  prore  it.  The  petitioner  in  her  peUtiont  wiiich  is  yerifled^  states 
that  she  was  legally  married  to  the  respondent,  and  there  is  no  doubt  that 
ahedidgo  through  the  marriage  ceremony  with  him.  That  being  so^  and  in 
the  absence  of  any  indication  that  the  petitioner's  attorney  had  any  knowledge 
of  her  being  alreedj;  the  wife  of  another  man,  or  that  there  Was  any  reason 
why  he  should  suspect  her  of  hating  committed  bigamy*  I  cannot  >ay  that 
I  think  Mr.  Fink  was  guilty  of  negligence*  so  far  as  the  question  ef 
bigamy  is  Concerned,  in  making  no  special  inquiries  on  that  pomt  before  he 
filed  the  petition.  There  being  no  suggestaon  to  the  oontraiy>  1  do  not  won* 
der  that  he  rested  satisfied  with  her  statement*  true  in  fact*  that  she  had 
heea  married  recently  to  the  respondent. 

^There  is  no  doubt  that  the  petitioner  comes  before  the  Court  under  excep- 
tionally discreditable  circumstances  as  regards  her  antecedents,  taking  her 
Btoiy  as  she  herself  tells  it  in  her  written  statement ;  and  it  is  possible^  not 
to  say  probable*  that,  if  the  matter  had  gone  on  to  a  hearing*  the  respondent 
would  not  have  been  ordered  to  pay  her  costs.  But  the  parties  have  chosen  to 
return  to  cohabitation*  and  so  prevent  the  further  progress  of  the  suit. 
That  being  so*  and  looking  at  ail  the  circumstances,  X  think  that  the  attorney 
is  entitled  to  an  order  that  his  costs  when  taxed  be  paid  by  the  respondent. 

But  the  respondent  will  not  have  to  pay  the  costs  of  this  application,  which 
in  form  is  entiroly  irregular  and  wrong.  Mv.  Fink  in  his  affidavit  states  that,  on 

{l)3Sw.&Xi.,  392. 
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the  15tti  ef  UifdH,   tike  i>eidti<nier  obtained  ft  role   against  tEe  respondent  to         1872 


fehow  oaose  why  an  attachment  ahoald  not  iasne  for  non-oomplianoe  with 
«bn  order  #hich  had  been  made,  that  he  ahotdd  deposit  in  Coilrt  Bb.  1,500  to 
meet  the  petitioner's  oosts ;  that  inimediately  thereafter  the  Conrt  ordered 
the  issae  of  a  commisiion  to  finglaod  to  take  evidence  as  to  the  bigamy,  and 
that»  pending  the  return  of  the  oommission,  the  respondent  shoald  giye  secnrity 
for  the  probable  amonat  of  the  petitioner's  costs,  ,with  liberty  t.o  the  petitioner 
to  a|:  ply  for  the  deposit  of  those  oosts  on  the  return  of  the  commission  from 
England  ;  that  no  further  proceedings  were  taken  ;  and  that  on  the  28th 
liarohhe  (^fr.  B^inlt)  wAs  itiformed  th4t  the  petitionat  had  gode  back  to  live 
wifch  the  respondent,  and  that  the  suit  was  alnioably  settled.  Mr.  Fink  then 
states  that  on  the  10th  of  April  the  petitioner  oalled  on  him  and  instructed 
him  to  withdraw  the  suit,  saying  that  the  respondent  would  pay  all  her  costs  ; 
that  he  accordingly  prepared  a  petition  in  terms  of  these  instruotionEs  and 
Bent  it  to  the  r^pondent*s  attorneys  for  their  oonsent,  but  they  returned  the 
Kune  on  the  24th  April,  and  refused  to  consent. 

On  this  state  of   facts.  Mr.  Fink,   on    the  29th   May,  of  i69ue«l  a  notice  to  his 
own  client  the  petitioner    in    the  .silit,    to    the  respondent  and  to  the  respond' 
cent's  attorneys,  to  the  effect    that    he   will    apply  in  chambers  for  an  order  that 
the  suit  be  dismissed  or  withdrawn,  and  that  the  respondent  do  pay  him,  as  th  e 
attorney  on  the  reoord   for  the  petitioner^    the    ainonnt  of  her  eosts  when  tax  - 
^d,    Mr^  Fink  was  quite  wTong  in  coming  to  the   Court   in  this  manner,  asking 
^r  an  order   as  against  his   own   client.     He   ought   either  to  have  made  an 
application  to  the  Court   in  the    terms  of   the    instructions  received  from  the 
I^tltioner  on  AprQ    10th  or,  if   for   any  reason  he   thought  he  oonld  no  longer 
act  On  those  instmetions,  he  ahoUld  huve   ftgain  communicated  with  his  client 
ftnd    have  ascertained  ejtpressly   her    intentions  and   wishes.    After  having 
^eertained  her  iB^shes,  he  might  then  have   made  so^  app^cation  to  the  Court 
fts  was  neoessary.    Coming    in,  however,    as    he  does  on  his  own  account,  and 
bdviBTS^y  to  both  parties,  no   order   for   the  withdrawal    or  other  final  disposal 
of  the  suit  can  be  made,  and   the    parties   will  have  to  come  again  before  the 
Conrti  and  be  put  to  further  expense  beforo  the  suit  can  be  finally  disposed  of  / 
Whereas,  if  the  matter  had  been    moved    in  proper   form,  the   sait  niight  have 
been  finally  concluded  now. 

Therefore,  although  I  shall  order  the  petitioner's  bests  to  be  taxed  and  to 
be  paid  by  the  respondent  to  her  attomoy  (he  being  sabstantially  entitled  to 
such  unorder),  her  attorney  must  personally  bear  his  own  costs  of  this  appli« 
cation. 

The  petitioner's  costs  will  be  taxed  on  scale  No.  2; 
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^ort  Mr,  Juttics  Mtu^graon, 

Iw  TAB  Matter  of  a  PIaint,  No.  32  of  1872,  ftlto  ih  tub  Govbt  o»  thb  8cmoBDi« 
Vttfie  27^#28.       natb  JcdobofZilla   Tippkkah  at  Comillab,  wuebein  EUGEMfi  JOSEl'H 

OOUBJON  isPLAiNiinr  awd  ALFEBD  COUKJON  is  DcvKSiDAifT. 


1872 


I  0  B.L.B.67  ,jicmoval  of  Suit  from  Mofussil  CouH- Leiter$  Patent,  1865,  c.  IZ-^Practiw^Using 

Affidavit  on  oMtion. 

If oTioN  to  remore  a  rait  pending  in  the  Court  of  the  Judge  of  Zilla  Tip* 
tperab  to  the  High  Comt. 

'the  motion  Was  supporbed  by  ati  affidavit  of  Mr.  J-  B.  Knowlee,  a  member  of 
the  firm  of  Messrs,  Ghau&treU,  Kno^ea  and  Roberts,  the  i^tntifTi  attorneys . 
Mr.  Knowlos  therein  stated  amongst  other  things  that  the  suit  wae  to  set  aside 
m  patsi  and  6ar-patni  leaee  cKeduted  by  ttie  plaintiff,  on  the  Ard  of  Deoember 
1866^  in  favor  of  the  defendant,  of  the  ptaintilPs  share  in  varioos  estates  and 
landed  property  aitnate  principally  in  Zilla  ^Tipperah,  to  wouvftr  mesne 
profits,  for  an  aoooont,  and  for  the  appointment  of  a  reoeiver ;  that  the 
plaintyf  slso  songht  to  set  aside  an  itera,  or  lease,  dated  the  2Snd  of  April  lfl63 
of  lihe  same  properties,  and  for  possession   thereof ;  that  the  money  value  of  t^ 

plaintiflTs   claim    was    laid    at   Bs.  11,81,226-4-6 ;  that-  the  gtodnd  of  the 
-plaintffi's  case  was  fraud,  nndue  infiuence,  ignorance  and  conoeblaient  of  valae 
of   the   plaintiff's   interest  i  that  the    defendant   had    applied  Co  the  Jadge  of 
the  District  of  Tipporah  to   transfer  the  case  to  his  own  Court  on  the  ground 
'{inter  aUa)  that  the  anit  involved    qaestions  of  j^renoh  and    English  law  of  Con* 
siderable  difficulty  ;  and  that    the   suit  had  been  so  transferred.    Mr.  Knowles 
further  stated  that  he  was  informed   and  believed  that  the  plaintiff  and  defend- 
ant were  1both  sons  of  one    l^ar^o  Coorjon,    Who  in  his  will  deseribect  himself 
as  a  French  subject  by  birih  ;that  the    defendant   resided    at  Chanderttagore,  a 
Fpench  settlement,  not  subject  to  the  jurisdiction  of  the  BrT^ifh  Goverttmentor 
of  the  Civil  Courts  in  British  India  ;  that  the    plaintiff   was    in  FMs  When  the 
potni  sought  to  be  set  aside  was    executed ;    that  the  defendant  had  been  there 
recently  ;  and  that  questions  as  to  the  status  and  domicile  of  the  pazties,  aad  as 
to  the  applicability  of    f*rench   laW,    might  arise  in    the   suit ;  that  the  patiki 
sought  to  be  sot  aside  was    prepared,   revised,    and   executed  at  Calcutta,  and 
that  it  would  probably  be  necessary  to    take    the  evidence  of  the  solicitors  and 
agents  there  of  the  parties,   who    prepared,    revised,    and  ezectfled  saoh  patnS ; 
that  tho  dofendant  and  his  chief  witness  possessed   very  large  estates,  and  oom« 
manded  gi*eat  influence  in  and    ardUnd   the   District  of    TippeTah,   and  that  he, 
Mr.  Knowles,  was  informed    and   believod    that    the   plaintifiT's    case  might  be 
prejudiced    in    consequence    of    such    infiaence;  that    he    was    informed  and 
bdlievod  that  the   defendant  had    engaged    all    the   pleaders    practising  in  the 
District  and  Subordinate  Courts  of   Tipperah,   with    the    e&ceptioa  of  one,  who 
had  refused  to  accept  his  retainer.    The  affidavit  further  alleged  as  reasons,  fot 
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the  romoYiil  of  ike  case,  the  longUi,  difficulty,  and  dongor  of  tbe  jotmiey  to 
Tippenh  ;  the  difficulty,  if  not  impoesibilty  of  obtain in^i^  evidenoe  there  on  the 
qaeetions  of  French  law,  aoggested  by  the  defendant  aa  likely  to  arise  in  the 
oaae ;  tke  novelty  of  anoh  questiona,  and  of  other  intricate  qnestions  of  law 
likely  to  arise  in  the  case,  to  a  Judge  of  any  other  Court  than  the  High  Court . 
the  absence  of  experienced  Counsel ;  and  the  fact  that,  owing  to  the  procedure 
in  Mofussil  Courts,  translations  in  Bengali  of  the  plaint,  and  other  documents 
in  the  oaae  had  to  be  filed. 

The  defendant,  in  an  affidavit  filed  in    answer  to  the  affidavit    of  Mr.  Know]es» 
admitted  that  he    and  the  plaintiff  were  both    sons  of  Farge  Courjon,  but  stated 
that  hia  father,  instead  of  describing  himself  in  his  will  as  a    French    subject    by 
birth,  had  said   that,  although  a  French  subject  by  birtk,  he  had  lost  hie  quality 
of  Frenchman  under  the  French  Civil  Code,  by  having,  without   authority   f rem- 
the   French    (iroyemment,    held   public    office  under  the  British  Government  in 
India,  and  by  reason  of  having  settled  in  British    Imlia    without   any    intention 
of   returning    to    France,  or  to  any  French    dependencies.     He  further  admitted 
that  the  patni  which  the  plaintiff  sought  to  set  aside  had  been  prepared,  revised 
and    executed    in   Calcutta.    The   defendant   denied    the    allegations    in    Mr. 
Knowles'    affidavit   as   to    his  having   large  estates  in  and  around  the  District 
of     Tipperah,     as     to     his      having    engaged    all    the    pleaders    practising 
in  the  Tipperah  Courts,  and  as' to  the  difficulty    and    danger   of  the   journey   to 
Tipperah  ;    and  he   stated    that   the  only  question  really  at  issue  between  the 
plaintiff  and  himself  was  whether  he  had  obtained  the  izara  and  patni    leases    o£- 
certain  zemindaries  by  fraud. 

Mr.  Ketmedy  and  Mr.  Reily  for  the  plaintiff. 


1872 


COUBJON 
V, 
CoUBJON. 


Mr.  Woodroffe&nd  Mr.  Fergutson  for  the  defendant. 

Mr.  Kennedy,  after  referring  to  the  facts  of  the  case  as  a^ted  in  the  plaint 
and  reading  tbe  affidavit  of  Mr.  Knowles,  requested  the  Couri's  permission  to- 
read  on  affidavit  of  the  plaintiff  himself,  filed  after  the  day  mentioned  in  the 
notice  to  the  defendant  and  his  attorneys  as  that  upon  which  the  motion  would 
be  made ;  and  pending  an  adjournment  which  had  been  granted  for  Mr.  Kennedy's 
conveinence ;  he  also  proposed  to  use  and  rely  on  a  certain  appeal  aud  prooeed- 
ings  in  regular  appeal  wherein  the  defendant  had  been  appellant,  and  whicht 
were  not  mentioned  as  grounds  of  motion  in  the  original  notice. 

Mr.  Woodrojffk  objected. 


Macphsbson,.  J.,   refused   to   allow   the   plaintiff^s   affidavit    or  tbe  appeali 
proceedings  to  be  read  without  the  oousent  of  the  other  side. 


Mr.J^fnnedy  then  oontonded  that  the  affidavit  of  Mr.  Knowles    disclosed   suffif^ 
eiont  grounds  for  the  cemovftl  of  the  ewe.    If  questions  of  French  law   ware  to* 
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arise,  as  the  dofendsnt  says  they  are  likely  to  do,  it  will  be  leas  diffleult  to 
obtain  the  eTidence  of  experts  in  Calcutta  than  at  Tipperah,  we  do  not  anggeat 
that  such  questions  can  arise,  there  will,  therefore,  be  a  dispute  as  to  the  appH- 
eability    of    French    law.     Then  there  is  the  question  of  domicile  which  canno^ 

be  tried  according  to  the  principles  laid  down  in  the  Succession  Act,  since 
that  Act  was  enacted  long  after  the  death  of  Farge  Coui-jon  under  whose  will 
the  plaintiff  obtained  the  property,  the  subject  of  the  leases.  Those  leases 
were  executed  in  Calcutta,  and  it  was  there  that  the  frand  and  conoealment  com  • 
plained  of  took  place.  E[avins  regard  to  the  relationship  of  the  plaintiff  and 
defendant,  a  point  may  arise  as  to  the  legal  position  of  a  lately  enasncipatod 
minor  with  respect  to  his  guardian.  The  grounds  for  removing  this  case  are 
far  stronger  than  they  were  in  the  case  of  Doucett  ▼.  Wxsb  (1),  which  waa 
removed  for  trial  in  the  High  Court  by  M  organ,  J.  In  the  only  reported  case 
I  can  find  in  which  an  order  of  removal  was  refused,  namely  Itafa  Ojoodtram 
Kltan  V.  8.  M.  Nabinmo/My  Dosaee  (6)^  Markby,   J.,   held   that   the    mere   facti 

that  it  would  be  lees  expensive  to  try  the  case  iu  the  High  Conrt»  is  not 
sufficient  of  itself  to  justify  a  transfer,  but  it  is  doubtful  whether  the  rule 
there  laid  down  does  not  reduce  the  power  of  this  Court  within  too  narrow 
limits,  and  it  is  submitted  that  when  it  is  clearly  proved  that  the  expense 
would  be  less»  and  the  conveuienoe  to  witnesses  greater  in  case  of  a  trial 
here,  that  would  be  a  sufficient  ground  of  removal  If  the  case  is  tried  a 
Tipperah,  and  appealed  to  the  High  Court  there  is  the  possibility — by  no  meana 
remote — of  the  loss  of  documents  during  transit.  The  influence  of  the  defend^ 
ant  at  Tipperah,  the  importance  and  difficulty  of  the  Legal  questions  involved^, 
the  absense  of  a  trained  Judge,  of  an  experienced  Bar,  and  of  an  extensive 
Viw  library,  all  point  to  an  unsatisfactory  trial  &t  Tipperah»  and  are  oogent 
Teaaons  for  the  iremo?al  of  the  case- 


Mr.  Woodh'offe,  #»7iera.— Na  points  of  F^enoh  or  English  law  are  involved. 
The  leases  are  sought  to  be  set  aside  on  the  ground  of  the  defendant's  fraud  ;. 
the  charge  amoonta  to  one  of  misrepresentation  of  the  value  of  the  property 
and  evidence  as  ta  that  value  ia  best  available  on  the  spot.  In  Doucett  r 
Wise  (3),  the  Court  in  remanding  the  case  said  :— *^'  This  case  appears  to  be  one 
In  which  an  application  to  thia  Court  may  fitly  be  made  under  the  13th  aeotion 
of  the  Charter,*'  but  no  reason  ia  assigned  for  that  xeoommendation.  Korman* 
J.,  refused  to  remove  the  caseofBpi'/'adUirfi  v.  Gregory  (4). 

Mr.  Kennecty  in  r^ply. 


MAOTHBfisoy,  J,— It   appears  to  me  that  there  is  no  reason  to  suppose  that 
any  very  specially  difficult  questions  of  law  win  arise  in   thia  case.    As    to    the 


(Ullnd.  Jiir.,94. 


{9}  2  Ind.  J«r.,  260- 
(i)  Bourke,  Ex.  J.  % 


VOL.  IX.] 


APPENDIX. 


IS" 


other  maiters  complained  of,  thny  are  little  more  than  ordinary  incidentfl  of  all 
hotly  contested  Mofnssil  oases,  I  therefore  refose  the  appUoation  to  transfer 
the  case  to  this  Court.  As  to  costs,  the  reason  why  I  refuse  them  to  the 
defendant  is,  that  it  was  he  who  in  the  first  instoaoe  started  the  idea  of  there  being 
intricate  qnestions  of  English  and  French  law  which  would  have  to  be  decided 
in  the  suit.  I  may  add  that  many  reckless  statements  hare  been  made  on  both 
sides  without  much  regard  to  truth. 


1873 


CouuroN 

v. 

COUKJOK. 


BBjore  Mr,  jMiif-e  E*  Jackton  and  Mr.  Justice  Mitter. 

MAHAKAJA  DHIRAJ  MAHATAB  CHAND  BAHADUR  (Pi.aintiff)  v.  MA 
KUND  BALLABH  BOS£  and  othbbs  (D«frndant).* 

Smt  for  Rent  of  Land  mth  Buildings — Jurisdiction  of  Revenue  Court. 

The  Revenue  Oourti  have  no  Jurisdiction  to  entertain  a  suit  for  pent  of  land  with 
buildings  upon  it,  when  the  rent]  includes  the  rent  of  the  buililings,  as  well  as  of 
the  land. 

Baboo  Chandra  Madhad  Ohose  for  the  appellant. 

Baboo  Mahendra  Lai  Seal  for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Jackson,  J.— This  was  a  suit  for  arrears  of  rent.  The  question  ^oro 
both  the  lower  Courts  seems  to  have  been  whether  the  jurisdiction  to  try  the 
suit  was  in  the  Civil  Court,  or  was  in  the  Revenue  Court.  Both  the  lower 
Courts  have  oome  to  the  coudasion  that  the  jurisdiction  was  with  the  Revenue 
Court,  and  have  dismissed  the  suit  of  the  plaintiff  from  hearing  in  the  Civij 
Court  On  speoial  appeal  to  us,  it  is  argued  that  this  decision  is  wrong,  and 
thfltt  the  jurisdiction  at  tha  time    thia  phiint  was  preferred    was  iu  the  Civil 

Court. 

It  wouM  not  have  been  necessiuy  to  try  thia  point  now,  as,  whether  the 
}uri8diction  was  in  the  one  Court  or  the  other,  the  jurisdiction  is  uow  in  the 
Civil  Court:  but  as  the  question  has  been  pressed  upon  us  in  connexion  witj^ 
the  matter  of  costs,  it  becomes  necessary  to  deoi^  whether,  at  the  time  this 
plaint  was  put  in,  it  was  entertainaWe  in  the  Civil  Court  or  not. 

The  mehals  leased  appear  to  consist  of  two  large  bazars  in  the  town  Of 
Burdwan.  Ona  of  them,  is  the  Chandee  basar,  close  to  the  Maharajah's 
pslace.  The  kabuliat  ia  put  in*  From  this  kabuliat,  it  is  quite  clear  that 
not  only  is  the  land  leased,   but  also  the  buildings  iu  the  bazar  are  leased^ 

*  Speoial  Appeal^  No.  151  of  1870,  from  a  decree  of  the  Judge  of  Bast  Bard-^ 
WM^,  dated  the  18th  May  1869,  affirming  a  decree  of  the  Subordinate  Judge  ofi 
that  district,  dated  the  Uth  ]>ecember  1868. 


1870 
Aug.  18. 
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Maharaja 
Dhibaj  Ma. 

batabChand 
Baradub 

V. 

Makuno 
Ballabh 
B08B. 


The  rent  whibh  1*8  asseaaad  doea  not  issne  only  oat  of  the  land,  bnt  also  oat  of 
the  bandings ;  and,  in  fact,  in  the  oaso  of  a  basar  like  thii,  it  most  iaroe  prinoi- 
pallj  ont  of  the  buildings. 

One  case  which  was  qnoted  by  the  respoifdents'  vakeel  before  ns,  in  order 
to  fortify  his  argament,  is  directly  against  him,  namely,  the  decisiott  in  the 
case  of  Taring  Prasad  Ohoae  ▼.  The  6  en  gal  Indigo  Co,  (1).  That  was  a  case 
in  which  the  land  had  been  leased  for  certain  indig9  mannfactaring  purposes 
Factories  had  subsequontly  |been  bailt  npon  the  land,  and  a  suit  regarding 
rent  had  been  brought,  and  it  was  attempted  to  be  contended  that,  as  factories 
were  situated  upon  the  land,  the  snit  oould  not  be  brought  in  the  Revenue 
Oourts ;  bnt  was  held  that,  as  the  lease  was  not  for  the  factory,  bnt  only  for 
the  land,  the  suit  woald  lie  in  the    Revenue   Oo  urts.     Had,  however,  the  leas^ 

been  for  the  factory,  as  well  as  the  land,    the  suit  could  not  have  been  pre- 
ferred in  the  Revenue  Oourt.    The  decision  is  direotly  against  tho  argument 
of  the  respondentia  pleader.    I  qnite  oonour  in  that  deoision,  and  I  understand 
that  .that  decision  .has  been    followed  goaerally  in  this  Court  for  aome  years 
past. 

The  rent  which  is  demanded  hi  this  case  not  being  solely  for  the  land,  but 
also  for  the  buildings,  it  appears  to  me  that  the  suit  does  not  lie  in  the 
Revenue  Court,  and  that  the  lower  Courts  are  wrong  in  deciding  to  that 
effect.  The  deoision  of  the  tower  Courts  must  be  set  aside,  and  the  case 
must  be  remanded  to  the  first  Court  for  trial.  The  respondent  must  pay  the 
costs  of  all  the  Courts. 


1870 
Dec.l. 


Bejbrt  IfV.  Justice  IS.  Ja<A90n  and  Mr.  Jtutice  Mookerje^, 

HARI  MOHAN  SIRKAR  and  others  (Dbfknoants)  v.  R.  SCOTT 

MONCRIBPP  (Plaintiff).* 

Buitjor  Ran*  of  Ltmds^pn  whkh  ars  Arfcoto,  QMit  cmd  Bagar9^uriidiction  of 

B9VBm»  Oourt-^Aot  Z  of  1869. 

A  anit  for  rent  of  lands  where*  the  rent  comes  from  arhats,  ghats,  and  baaars 
sitwa*^  npon  it,  as  weM'  aa  from  the  land,,  will  xu>t  lie  in  the  Revenue  Court. 


Mr.  H*  JC.  Twidal^^  for  the  appellants. 

Mr.  E.  T.  AlUm  and  Baboo  BAonMim  Charon  JhnU  fbr  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J.— This  is   a  suit   for  two.  months'    rent   of  forty-six   bigaa    of 
land,  and    of   certain.  arhaU^    ghaiSy  hats^     and   batata  thereon.   In    MansBi 

(t)  2  W.  R.,  Act  X  R.,  9; 


•  Special  appeal  No.  1<341  of  1 870,f rom'a  decree  of  the  Additional  Judge  ofNuddea;. 
dated  the  9th  May  1870,  reversing  a  deocoe  of  tho  Deputy  Collector,  of  ihetdistnot^ 
daied  the  5th  A^ril  1869. 
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Kennypore,   near   the   town   of  Kooahteft.      The   lover  Courta  have  come  to  .      

opposite  ooncltisions   as   regards   the   points   which    Were  raised  before  them,  Habi   Mohan 
namely,   as   to   whether  the  defendant  was  entitled  to  an  abatement  of  rent  or       Sirkab 

Hot.    On  special   appeal  in   tiliis  Gonrt,    we  are  asked  to  set  aside  the  decision    ^loMOBiBrr. 

of  the  lower  Appellate  Court,   on   the  gronnd  that  the  Reveiiae  Oodrt  in  which 

tiiis  oaae  was  institnted  had   no  Jnrisdiction  to  receive  the  plaint.    Under  the 

precedents    of  this   Court,    the   Rerenne   Conrts  have  no  jurisdistion  to  enter* 

tain  snits  like  the  one  before  us.      The  rent  under    the   lease   does    not  come 

Arom   the    land,    but   the  rent   comes    from  tlie  nrhats  and  from  the  phdts  and  « 

from  the  3<tsar«,  as  Well   as    from    the  land,  which  explains  the  fact  that  forty- 

six  bigas  are  let  out  at  the  rent  of  Es.  5,000  annually.      The  case  seems  to  bV  oq 

all  fours  with  the  cases  of  Maharaja  Dhiraj  Makatab  Chand  Bahadur  v.  ^ahdnd 

Ballahh    Bote  (\),   Kali  Mohan    ChaUerjet  v.  Kali  Krishna  Roy  Ck&tbdhry  (2), 

Kali   Kishen   "Biswas    v.    Sreertiutty    Jankee    (3},    Shalgram  v.  TjHussamat  Kubi* 

run    (4),    and   Banee    Shufn^   VLoyee    T.     Biur/ihardt  (6),  in  which  it  has  beeil 

held   that    such   suits    do  not  form  the  subject  of  Act  X  of  1859 ;  they  must  b^ 

brought  in  Civil  Conrts.      dowever  reluctabt  We  may  feel  to  remand  this  case 

still,  following    those   preOedents,  we  think  we  are  obliged  to  set  aside  the  deoi-* 

Bion  of  the  Jndge,    and    direct    that    the    suit^   may    be  brought  in  the  proper 

Court.    The  costs   of    the  appeal,  as  far  as   it  has  gone,  will  be  borne  by  thd 

parties  respectively,    inasmuch   as  no   such  objection  was  raised  in  any  of  thd 

lower  Courts. 

The  decision  of  the  Judge  is  set  aside,  and  the  plAiAtift^s  suit  is  dismissed. 


Sb/otb  Mr.  Justice  Marlchy- 
T.  G.  NEWTON  aud  otiixr8  v.  EUBNEBDHONB  akd  oiabrs. 

CivUVroeedute—Act  VllT  of  1859,  t.  IW-^Non^appeartuiwof  HrfmiiOiii^ 

Adjourned  Searing — Coxis, 

Ttins  case  had  been    placed    on  the  list  of  nndefenied  causes  in  oonR^quenfte 
X)i    the   non-appeftrance    of    the  delendAnt^  and  the  heai'ing  had  beeili  adjotirAed, 
nt  the  instance  of  the  plaintiff,  to  a  subseqtlent  day.      On    that   day,    n^on*  the 
Ysase  being  called   in  its  order,".  Mr.  tows  appeaired  for  the  defehdatat 

)ilr.  PhUlipSy  oft  behalf  of  tiie  plaintiff',  Contended  Ihat,  by  S.  ill, 
Act  VIII  of  1859,  the  defelidatat  Could  not  be  heard  in  answer  to  the  suit 
Until  he  had  shown  good  caase  for  his  previous  hon-appearende.  [MArkbtj  J. — 
Does  not  that  section  apply  only  tO  btees  in  which  the  stait  has  beeii  partly 
heard  ?]  There  was  a  part  hearing  on  the  day  oA  Whidh  the  adjournment  was 
tUftde.      The  record  will  show  that  the  plaintiff  appeared  on  that  day,  and  thati 


{I)  Ante,  App.,  13. 

<2)  2  B.  L.  R.,  App.,  3D. 

(3)  8  W.  R.|  250. 


(4)  d  B.  L.  R.,  A.  C,  6L 

(5)  9  W,  IV,  553. 
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t;. 

KURNEKD- 


the  dofdndant  did  not  appear.  [MabrbYi  J. — Under  a  strict  interpretation  of 
the  Procedure  Code,  I  shoald  say  the  defendant  can  appeal  as  a  matter  of 
right,  j  If  the  Oottrt  is  bound  to  allow  the  defendant  to  defend  the  caee^  it  has 
power  to  pttt  bim  upon  terma,  and  I  would  ask  for  a  pctotponement,  and  that  he 
should  be  ordered  to  file  a  written  statement,  and  that  the  coats  of  the  post- 
ponemeot    should   be    borne    hy    him.      [^arkbTi  J.-^I    think  there  must  b& 

costs  in  the  cause.] 

Ordtr  aeeordingly 


My.  l\ 


Mi-  ih. 


"  Srfore  Mr.  Justice  Kemp  anA  Mr.  Jugtice  Gtover. 

QUEIlN  v.  B  ^  M  PANDA  aMd  anotheb.* 

t*mal  Code  (Ad  XLV  0/I86O),  88.  i08, 109,  fmd2\  I- -Qimng  Evidence    in 
Support  ofaPaUe  Charge-^  Abetment  qfeueh  Charge* 

A  person  cannot  lie  convicted  of  abetment  of  a  false  chargoj  solely  on  tLd 
gi'ouud  of  his  having  given  evidence  in  support  of  such  charge. 

The  Assistant  Magi<itrate  of  Bhuddmck  Con^cted  two  persons,  Bath 
Panda  aild  Dntt  Hari  Ohose,  as  abettors  of  a  f&lse  oha''ge,  s  olelyohth 
ground  that  they  gaVe  eWdence  in  stlppilrt  of  a  charge  brought  by  one 
Saraswati  against  her  husband,  which  he  (the  Assistant  Magistrate)  had  found 
in  a  prosecution  againsc  Saraswati  and  others  under  s.  21 1  of  the  Penal  Oode 
tobefalad,  and  sentenced  then!  under  s.  109  of  that  Code  td  periods  of  im* 
prisonihent  below  one  month. 

the  Sessions  Judge  of  Cuttack  referred  the  proceedings  of  the  As  sis  tan 
Magistrate  to  the  High  Cdnrt)  ilnder  s.  434  of  the  Criminal  Procedure  Code»t 
for  the  purpose  l»f  hating  the  sentence  and  Conntitldn  quashed  as  being 
illegal.  Tho  Sessions  Judge^  in  his  letter  of  reference,  made  the  following 
observatidns  i--^ 

*'After  careful  cbnaideratiori,  1  hold  that  s;  108  does  not  oontemplatd 
any  acts  of  subsequent  abetment^  and  that  the  Code  does  nCt  provide  for  the 
punishment  of  such  offencea,  except  when  they  ar^  such  as  ar6  denned  in 
sa.  212  to  218  of  Chaptidi^  XI  of  the  Indian  Penal  Code. 

Many  very  ^ixoeUent  reasons  crtuid  be  assigned  for  this  aj^parent,  though 
Hot  real,  omissioui  It  will,  however,  sufiiee  f6r  the  purposes  of  this  referent 
to  pdint  out  thatif  the  inferioC  and  theoretically  leas  erperienoed  iCriminal 
Courts  were  allowed  to  puniah  as  abettors  persons  who  gave  evidence  in  sup- 
port of  false  charges,  or  rather  charges  found  by  the  said  Courts  to  be  false, 
the  provisions  of  the  Procedure  Code  by  which  the  punishment  of  the  crim^ 
of  false  evidence  can  only  be  inflicted  by  the  Sesaiona  Court  would  be  practi- 
cally    neutralized    and   aet    at    nought.    It  is,  I  think,  obvious  that  this  was* 


*  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Frooeddre 
by  the  Sessions  Judge  of  Cuttack. 
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never  intended,  and  that  the  framers  of  the  Criminal  Procedure  Code,  although         1872 
they   allowed  the  lower  Criminal  Courts  to  punish  for  false  charges,  never       ^ 
vested  them  with  authority  to  pimish  those  who  supported  such  charges,  not  by  ^ 

previous  acts,  but  by  evidence  merely."  IUm  Panda. 

The  judgment  of  the  High  Court  was  delivered  by 

Kehp>  J.-^We  concur  with  thd  Sessions  Judge.    The  conviction  and  sentence 
are  set  aside. 


Before  Afr.  Ju$iice  Macphenon, 

HIEALAL  SEAL  and  othbbs  t>.  A.  CAfeAPIET. 

1S72 
Burety^E»eeuH<nir^Act  VIII  of  1S59,  «.  204.  Jv,ne  27-29. 


This  was  an  application  against  one  lE^adhakrishna  Sett  for  execution  under 
8.  204    of  Act   VIII   of    1859.    It   appeared   that  a  suit  had  been  instituted 
by  A.    Carapiet  against  Hiralal  Seal  and  others  in  the  District  Court  of 
Hooghly;  that  it  had  been  dismissed  with  costs;    that  the    plaintiff  had 
apx>ealed  to  the  High  Court  from  the  decision  of  the  Judge  of  Ho<)ghly  ;  that 
pending  the  appeal,  Hiralal  Seal  and  his  co-defendants  had  applied  for  and 
obtained  an  order  from  the  High  Court  calling  upon  Carapiet  to  give  secu- 
rity for  his  costs  in  the  Court  below  and  of  the  appeal ;  that  Badhakrishna 
Sett  had,  in  pursuance  of  the  order,  charged  his  house  in  Calcutta  with  the 
payment  of  the  costs  to  the  extent  of  Bs.  2,000 ;  that  the  appeal  to  the 
High  Court  wad  dismissed  with  costs ;  that  the  costs  of  the  Courl  below 
and  of  the  appeal  amounted  to  Bs.  2,052-7-6  ;  and  that  the  present  applicants 
had  been  unable  to  realise  the  costs  by  execution  within  the  jurisdiction  of  the 
Hooghly  Court.    They  now  applied  for  execution  against  BadhakriJshna  Sett 
by  the  attachment  and  sale  of  the  house  charged  by  him  ^th  the  payment  of 
Its.  2,000. 

Kr.  Sonnerjee  for  the  applicants. — S.  204  was  at  one  time  thought  to  be 
restricted  to  sureties  under  s.  76  or  s.  83,  and  not  to  apply  to  sureties  after 
decree  like  Badhakrishna  Sett— Baboo  Bam  KUhen  Dom  v.  HurJcoo  Singh  (1). 
But  this  view  has  been  departed  from.  See  Ahhut  Ramana  v.  Ahmed  Tousaffji 
(2).  At  any  rate  this  case  is  distinguishable  from  Baboo  Bamkishen  Doss* 
case  (1),  for  there  the  arrangement  was  entered  into  after  the  case  had 
finally  terminated.  Akhut  Baniana's  case  (2)  is  on  all  fours  with  this,  and  the 
applicants  are  entitled  to  execution. 

Macphebson,  J.,  made  the  order  for  execution  as  prayed  (3)* 

(1)  7  W.  B.,  329.  (3)  See  Abdul  Karim  v.  AJbdvl  Huque 

(2)  7  B.  L«  B.,  81  KMi,  8  B.  L.  B.  205. 
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Btfw^  Mr.  Ju9tiC4  Ittmp  and  Mr.  J^iice  QUv^, 

1872  In  re  KALI  CHARAN  GHX7ND  (Pbtitionxb)«* 
July  5. 
Act  XX  of  1866,  <s.  11  and  13— Ifaowinjr  qf  *he  vford  "PraeH8B'*^Mooltar. 

The  writing  a  petition  for  a  party  who  presenta  it  in  Court  is  not  acting  as  a 
Mookhtar  within  the  meaning  of  s.  11,  Act  XX  of  1865 ;  and  the  writer  is  not 
liable  to  punishment  under  s.  18  for  practising  as  a  Mooktar  without  a 
certificate. 

One  Kali  Charan  Chund  drew  and  wrote  out  a  petition  of  complaint 
for  one  Komaraddin,  which  the  complainant,  Kumaraddin,  personally  pre- 
sented in  the  Joint  Magistrate's  Ck>urt.  The  Joint  Magistrate  construed 
this  act  of  Kali  Charan  Chund's  to  be  ''praotiaing"  as  amoolctar  within 
the  meaning  of  the  word  as  used  in  8.  13  of  Act  XX  of  1865,  and 
finding  that  Kali  Charan  had  not  a  properly  stamped  certificate  autborii^ 
ing  him  to  practise  as  mookhtar,  convicted  him  of  having  committed  an 
offence  punishable  under  s.  18  of  the  Act.  The  Sessions  Judge,  being  of 
opinion  that  the  conviction  was  illegal,  referred  the  proceedings  of  the  Joint 
MAgistrat^  to  the  High  Court  under  s.  434,  Code  of  Criminal  Procedure  (Act 
XXV  of  1861),  for  the  purpose  of  having  the  conviction  quashed.  The 
Sessions  Judge  in  making  the  referrenoe  observed :— •"  By  s.  11  of  Act  XX 
of  1865,  mookhtars  duly  admitted  and  enrolled  may  appear^  plead,  and  act  in 
any  Criminal  Court  subject  to  certain  conditions  of  their  certificate,  and  these 
words  embrace  the  whole  of  what  constitutes  the  more  general  term  'practise.* 
In  the  present  instance  Kali  Charan  neither  appeared  nor  pleaded.  Did  he 
then  act  ?  It  seems  to  me  that  he  can  only  be  said  to  have  acted  in  a  private 
capacity,  not  in  the  sense  contemplated  by  the  Act  (XX  of  1865)  in  a  public 
capacity,  as  a  medium  between  the  complainant  and  the  Court.  The  law  does 
not  forbid  one  pe^pon  from  giving  advice  to  another,  or  from  drawing  up  a 
petition  for  another  on  any  matter  out  of  Court,  and  so  long  as  the  adviser  or 
writer  abstains  from  dealing  with  the  Court  itself  in  any  way  in  connexion 
with  the  matter,  he  must  be  considered  to  be  absolved  from  all  consequences 
under  Act  XX  of  1865." 

The  judgment  of  the  High  Court  was  delivered  by 

Gloyeb,  J.— There  can  be  na  doubt,  we  think,  that  the  Judge  is  right,  and 
that  the  mere  writing  of  a  petition  for  a  party  who  afterwards  presents  that 
petition  Imnself  is  not  "acting"  in  the  sense  of  s.  II,  Act  XX  of  1865. 

We  therefor  set  aside  the  order  of  the  Joint  Magistrate,  and  remit  the  fine 
imposed  upon  Kali  Charan  Chund. 

*  Reference  to  the  High  Court,  under  s.  484  of  the  Code  of  Criminal  Proc^ 
dure,  by  the  Sessions  Judge  of  Baekergunge,  dated  the  17th  June  1872. 
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Before  Mr,  Juetiee  Marhhy, 

ISWAB  CHAIJDBA  DUTT  v.  ISWAB  CHAl^DBA  GHOSE.  i872 

August  7. 

Oomprofnise  6y  parHes  ot*t  of  Oovrt,  and  without  Intenttnti&n  or  Knowledge  of  ""  ~ 

their  Attomeya^^oets,  TawaHon  and  Payment  i/. 

This  was  a  suit  for  dissolution  of  partnersMp,  with  the  usual  pvayet  for  an 
account^  &c.  After  the  filing  of  the  plaint,  the  suit  was  compromised  out  of 
Court  by  the    parties,   without   the   intervoition    or    knowledge  of  t^eir  « 

attorneys.  The  plaintiffs  attorney,  on  becoming  aware  of  what  had  been 
done,  applied  to  his  client  for  payment  of  his  costs,  and,  payment  being 
refused,  the  attorney  applied  to  the  Court  for  an  order  directing  the  taxing 
officer  to  tax  his  bill  on  scale  No.  2,  ftild  for  an  order  that  tl^e  client  should 
pay  the  costs  when  taxed. 

Mabkbt,  J.,  having  taken  time  to  consider  and  to  look  into  the  pnKJtlce  of 
the  Courts  8i;b9equently  n^ide  the  order  in  teriQs  of  jthe  applipation. 


B^ore  Mr,  Juetiee  Kemp  and  Mr,  fuetjce  Qlover,  • 

In  thb  mattsb  op  tqb  Fi^stio^s  of  ^HISTIDHIIB  PABTJI  and  emss.* 

1872 

Penal  Oode  (Act  XLV  of  ISdO),  «,  4Al'^€riminal  Treepaee^Intewtion.  "^^^^  ^' 

An  Act  does  Qot  an^ount  to  criminal  trespass  nnder  s.  441  of  the  Penal  Code, 
unless  it  was  committed  with  an  intention  of  comxmtting  some  offence,  or  of  in- 
timidating, insulting,  or  annoying  some  one.  Where  a  party  had  been  exer- 
cising a  right  of  fishery  for  a  considerable  time,  alleging  a  prescriptive  ri^ht, 
the  mere  met  of  continuing  to  dp  sq  after  a  noti^  of  prohibitiQX^  i?  not  crimi- 
nal trespass. 

Thb  accused  in  this  case  fished  in  a,  lake  .«t  Bhownv.  This  lake  was  one 
resumed  by  6k)Temment,  and  subsequent^  released  in  fi^vc^  pf  the  zemindar. 
The  izardar  und^  the  semindar  instituted  agMnst  the. accused  a  sifit  in  tij^e 
Deputy  Collector's  Court  for  rent,  which  was  dismissed.  In  ivppeal  the  Judge 
upheld  the  decision  of  tiie  lower  Courts  on  the  ground  that  the  r^tionship 
of  landlord  and  tenant  did  not  exsist  between  the  parties,  adding  that, ''  if  the 
defendants  oottbinue  in  possessiouj  and  do  not  pay  rent  to  the  landlord^^ey 
may  be  snadioir  tvesiMW/' 

The  isardar  next  preferred  a  charge  of  oriminsl  trespass  against  the  accused 
before  the  Deputy  Iffagistrate,    alleging  that  notice  had  been  served  on 

^Misoellatteons  Criminal  Case,  Ko*  K^of  1872,  against  the  order  of  th^  Ses- 
sions JiMffs  of  a4rPemrumo^»  dat^d  the  6th  Ifiay  1872,  afBrnnli^  that  of  t^e 
Deputy  S&gistrate  of  that  district^  dated  the  26th  February  1872. . 
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1872         the  defendants  prohibiting  them  from  fishing  in  the  lake,  and  that  notvith^ 

;;  standing  it  they  persisted  in  doing  so.    The  defence  of  the  accused  was 

MATTER  OF    ^^^  ^^7  "'^  ^  pv6Soriptive  light  to  fish  ixf.  the  lake  free  of  rent,  which  they 

THE         had  been  exercising  for  a  long  time.    The  Deputy  Magistrate  conyicted  them 

Petition   of  ^f  criminal  trespass  under  ss.  441  and  447  of  Jhe  Benai  Code.    The  S^sions 

Pa&ui.       Judge  in  appeal  upheld  the   conviction.    The  accused  applied  to  the  High 

Court  un(\er  s.  404  of  the  Criminal  Procedure  Code  to  have  the  records  sen^ 

for,  and  the  conyiction  quashed  as  being  illegal. 

*  Baboo  Baf\ML  Charan  Banerjee  for  the   petitioners.— :No   eonviction  can  be 

had  under  s.  441  of  the  Penal  Code  without  proof  of  an  intention  of  cOBi. 

mitting  any  offence,  or  of  intimidating,  insulting,  or  annoying  any  person. 
The  accused  had  been  accustomed  t6  fish  in  this  lake  for  a  considerable  time, 
which  is  not  denied  by  the  complainant.  There  was  an  attempt  made  bo 
the  complainant  to  assess  rent  for  the  jalkal  (right  of  fishery)  which  was 
unsuccessful,  and  instead  of  going  to  the  Civil  Court  to  establish  their  righ*' 
either  to  reoeive  rent,  or  to  eject  the  defendants,  preferred  the  present  criminal 
charge.  The  defendants  hare  been  fishing  under  color  of  a  right,  which  has 
been  supported  by  actual  use  for  a  considerable  length  of  time. 

*  The  presumption  of  a  criminal  intention  entirely  fails,  and  the  conviction 
ought  therefore  to  be  set  aside,  there  being  no  other  evidence  except  the 
admited  act  of  fishing. 

Mr.  AUan  for  the  complainant. — Before  ^he  compUit  was  preferred,  notice 
had  been  served  on  the  defendants  to  restrain  them  from  fishing,  and  their  con- 
duct in  continuing  to  do  so,  notwithstanding  the  p^hibition  of  the  proprietor 
is  clearly  criminal  trespass  according  to  the  definition  given  in  s.  441,  Indian 
Penal  Code  (Act  XLY  of  1860).  Assuming  that  their  former  acts  of  fishing 
.  Fere  not  acts  of  criminal  trespass,  their  continuing  to  fish  after  notice  to 
desist  is  unlawful.  No  other  proof  of  intention  is  necessary.  The  continu- 
ance of  the  act  complained  of  in  disregard  of  the  notice  is  sufflcient  to  raise 
the  primA  facie  presumption  of  a  criminal  intentioi)i«  It  i?  for  the  defendants 
to  establish  that  they  have  the  rigbt  which  .they  «U^e.  The  i^mindar  is  not 
bound  to  bring  a  suit  in  the  Civil  Court  to  establish  his  tit^* 

The  judgment  of  the  High  Conrt  was  delivered  a«  follows :— « 

Gloveb,  J. — I  have  f^t  some  difficulty  a^ut  this  case,  but  after  consider- 
ation, I  think  that  the  petitioners  should  succeed,  and  the  order  of  the  Courts 
below  be  set  aside. 

•   •  •  •  , 

I  do  not  think  it  neoeasai^y  tp  go  iz^to  th^  question  as  to  how  far  the  release 
ofthe"Bhowur,''or  lakeby  the  Collector  settled  the  rights  of  the  complain" 
^nt>  Indrobhusan  Chuckerbutty,  as  Hxe  action  of  the  defendants  (petitioners 
before  «s)  does  not  seem  to  brin^  tiiem  within  the  purview  of  8.  441  of  tbe 


• 


« 
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Penal  Code.    To  conyict  under  this  section,  it  must  be  shown  that  the  defend-         1872 


IN   THE 


ants  entered  iipon  properj^y  in  the  possession  of  another,  with  "intent to' 

commit  an  offence/'  and  I  think  that  in  this  case  the  element  of  "intention"   matter  of 

is  wanting.  the 

Petition  of 

The  defendants  asserted,  and  had  aU  along  asserted,  i^  prescgriptive  right  to  Shistidhijr 
fish  in  the  Bhownr  without  payment  of  rent,  and  the  zemindar  had  already 
failed  in  a  suit  brought  under  Act  X  of  1850  to  get  rept  from  them,  not  having 
been  able  to  prove  th^  ^hey  were  his  tenants,  or  had  ever  paid  rent  to  him. 
It  may  therefore  be  reasonably  concluded  that  the  defendants  thought  that  %^ 

they  had  vindicated  their  claims,  and  had  a  right  to  fish,  as  they  had  done 
heretofore.  It  cannot,  I  think,  be  presumed  that  they  continued  to  fish  with 
Any  intent  to  "commit  an  offence  ;*'  they  considered  themselves  possessed  of  a 
right,  to  which  the  decision  in  the  Act  X  suit  had  given  some  color,  and  deter- 
mined to  exercise  it.  They  seem  to  have  acted  h<md  fide,  imd  pot  tp  have 
exceeded  their  supposed  privileges. 

The  zei^iindar's  notice,  w;aming  them  not  to  fish,  did  not  diange  the  state 
of  things  so  far  as  s.  441  is  concerned ;  and  after  what  has  occurred  betfween 
the  parties,  no  conviction  for  criminal  trespass  can  possibly  be  had.  The 
zemindar  must  establish  his  rights  by  a  suit  in  the  Civil  Court  to  eject 
-the  defendants,  or  sue  to  have  the  delendaats  declared  liable  to  pay  )ujb  rent 
for  the  future. 

Kehp,  J. — I  quite  concur  in  ^his  view  of  the  /cafse.  In  the  definitioq  of 
Xiriminal  trespass,  the  eqtry  and  the  intention  with  which  a  party  epjters 
are  the  essentials.  In  this  case  it  apx>ear8  tp  i^e  olea^  that  the  petitj^oners 
have  exercised  a  supposed  right  in  a  bond  fide  manner.  They  have  all  along 
asserted  tiieir  right  to  fish  in  the  lake  free  ei  payment  of  rent,  and  the 
attempt  of  the  opposite  party  to  establish  the  relationship  of  landlord  and 
tenant  has  signally  failed.  It  was  found  that  the  jnnmia-wasil-bakis  filed 
by  the  zemindar  to  establish  tenancy  .and  payment  of  rent  were  false.  It  is 
for  the  zemindar  to  take  steps  to  establish  his  right  to  receive  rent  from  the 
petitioners,  pr  (if  he  treats  them  as  trespassers,  w^ich  he  has  hitherto  not 
done)  to  eject  them. 
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Before  Mr,  Ju»iic$  BayUy  and  Mr,  Juitice  Ainslie, 
1872        MADAl^  THAZIJE(PLAiimPF)  tf.PBLIX  LOPEZ  and  AKOTHSE(DB)raNT>A»Ts) .• 
^     Decree  <tf  the  Privy  0&wne%l--Co»t$  for  TraneUUion  and  Printing—InUreet. 


July  2. 


Whea  on  appeal  to  the  Privy  Council  it  was  ordered  that  the  decree  of  the 
Hiarh  Court  be  reversed  with  je276  12s.  2d.  coats,  and  that  the  decree  of  the 
Zilla  Court  be  affirmed  with  costs  in  the  Courts  below,  in  ezecntion  of  the  decree 
it  was  held  tliat  the  decree-holder  was  entitled  to  the  costs  of  translation  and 
printing  inoorred  by  him  for  transmission  of  the  record  to  the  Privy  Council 
and  that  he  was  entitled  to  interests  qpon  those  costs,  but  not  to  interest  upon 
the  said  jb76-12-2  (1). 

Tri  defendant  (respondent)  in  this  case  had  obtained  a  decree  in  the  Privy 
Council  against  the  plaanti£F>  which  was  as  follows : 

"It  is  ordered  that  the  said  decree  of  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal  of  the  28th  November  1866  be  and  the  same  is  hereby  revers- 
ed jrith  JB276  12s.  2(2.  costs,  and  that  the  judgment  or  decree  of  the  Zilla  Court 
of  Bhaugulpore  gf  tl^e  9th  Tehjmry  1865  be  affirmed  wifh  cgsts  in  the  Courts 
below." 

He  applied  to  tl^e  Subordinate  Judge  of  BhangulpQre  to  be  allowed  tl^e  costs 
of  translation  and  printing  incurred  by  him  for  transmission  of  the  record  to 
the  Privy  Council ;  he  also  claimed  interest  thereon  and  on  the  amount  of  costs 
mentioned  in  the  decree  of  the  Privy  Counpil.  The  plfuntiff  (appellant)  objected 
to  the  allowance  of  the  eosts  of  translation  and  printing  and  interest  as  not 
being  covered  by  the  decree  of  the  Privy  Council. 

The  Sabordinate  Ji^dge  1^14  ^hat  tlie  vespondent  was  entitled  to  recover  the 
amount  qf  costs  inoorred  by  h^  tot  tmnslation  and  printing,  with  interest 
thereon,  4iid  a^o  iiit^est  on  the  amount  ol  the  decree  of  the  Privy  Council. 

The  plaintiff  appealed  to  the  High  Courtt 

Mr.  TyfiddU  for  tl^  app9ll|Knt« 

Baboos  Bameeh  Chandra  Miiter  and  Srinath  Banerjee  for  |he  respondent. 

Mr.  Tttndale  contended  that  costs  incurred  in  India,  if  not  expressly 
allowed  by  the  decree  of  the  Privy  Council,  could  not  be  allowed  in  execu- 
tion. The  Court  executing  a  decree  could  not  go  beyond  the  terms  of  the 
decree.  ISfq  interest  could  be  allowed  on  such  costs  as  it  was  uncertain  from 
whate  date  ai^d  at  what  rate  such  interest  would  be  payable.  As  the  decree 
of  the  Privy  Cpuncil  had  not  allowed  interest,  the  Courts  here  souldnot  allow 
it.  To  do  so  WOUI4  be  going  beyond  the  terms  of  the  decree— ifosoodun 
Lall  V.  Bheekaree  Singh  (2). 

^Miscellaneous  Begi|lar  Apoeal,  No.  81  of  1872,  from  an  order  of  the  Sabor-> 
dinate  Judge  of  Bhaugulpor^,  q^tted  the  18th  Jani^vy  1872. 

(X)  See  Bajah  Lilanand  Sipf  v.  Maharaja         (2)  Q  W*  B,,  Mis.  109. 
^  uckmptkr  Sing  Bah€kd%br,  6  B.'  )j.  B.,  605. 
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Baboo  Bam$§h  Chandra  MiiUr  contended  that  the  respondents  were  en- 
titled to  the  oostsof  translation  and  printing  as  they  were  costs  incurred 
in  the  Ck>urt  in  this  country— JfuMamat  Umatal  Faiitna  t.  Azhwr  Ali  (1) 
and  :8aroda  Prasad  Mulliek  v.  Laehim^t  Sing  Dugar  (2)«    The  decree  was 


1872 


Thakub 

V. 

Lopez. 


(1)  Brfore  Mr 'Justice  Ainslie  and  Mr, 
Justics  Paui. 

MUSSAHAT  TJl^ATUL  FATIMA 
AND  OTHBBS  V.  AZHUB  ALL* 

Th9  13th  April,  1871. 

Munshi  Mahomed  Tusaff  for  the  ap- 
pellants. 

Mr.  B.  S.  Twidale  and  Baboo  Chaa^ 
dra  Madhah  Qhose  for  the  respondent. 

Tub  judgment  of  the  Court  was  de- 
liTered  by 

AiNSLis,  J.— ^In  this  case  the  decree 
of  the  Privy  Council  reverses  the  de- 
crees of  the  three  Courts  in  India  with 
costs  in  eaoh  Court;  it  also  dismisses  the 
salt  with  costs^  and  specifies  the  sum  of 
£4ldO  lOs.  lOd.  sterling  as  the  costs  of 
the  appeal  to  the  Privy  Council.  The 
question  is  whether  this  sum  of  iS490 
lOs.  lOd.  includes  the  costs  of  transla- 
tion, ^c.^  incurred  in  this  Court.  We 
do  not  entertain  any  doubt  that  the 
costs  assessed  in  England  were  only  the 
costs  incurredbef  ore  the  Privy  Council, 
and  that  they  do  not  include  the  costs  of 
translation,  kc,  incurred  in  this  coun- 
try. The  terms  of  the  decree  are  am- 
ple to  cover  all  costs  incurred  in  any 
stage  of  the  suit,  and  the  Court  below 
rightly  overruled  the  appellant's  ob< 
jection. 

There  has  been  a  cross-appeal  on  the 
part  of  the  respondent  for  interest  on 
costs ;  but  we  are  of  opinion  that,  as  no 
interest  has  been  provided  for  in  the 
decree  of  the  Privy  Council,  it  cannot 
be  allowed  jk>w  by  this  Court. 

The  appeal  is  dismissed  with  costs. 
The  cross-appeal  is  also  dismissed. 

(2)  Before  Mr.  Juetice  Markby. 

SABODA  PEASAD  MTJLLICK  (Ap- 
pellant TO  TUX  Pbivt  Council),  v. 
LACHMIPAT    SING   DUGAB    and 

OTHSB8     (BbSPONDBNTB). 


The  20th  May  1872. 
Baboo  Ram  Charan  Mitier  for  the  peti- 
tioner (decree-holder). 

Mabxbt,  J. — As  this  application  now 
stands,  it  prays  that  the  Court  will  send 
the  order  of  Her  Majesty  in  Council,  to- 
gether with  the  usual  certificate  of  the 
costs  of  translation  and  preparation  of 
the  paper-book  of  the  Privy  Council  ap- 
peal, to  the  lower  Court  for  execution  in 
the  usual  course.  The  order  in  Council 
directs  that  the  decree  of  thiy  Court  of 
the  26th  March  1868  and  the  <»rder  of  the 
10th  July  1868  be  and  the  same  should  be 
reversed  with  JB288 16s.  6d.  sterling  costs, 
and  that  the  decree  of  the  Principal  Sud- 
der  Ameea  of  Dinagepore  of  the  11th 
April  1867  should  be  aifirmed  with  costs. 

Now  it  appears  to  me,  looking  to  that 
order  of  Her  Majesty,  that,  upon  the  face 
of  it,  the  only  costs  of  the  appeal  to  Her 
Majesty  to  which  the  ap^llant  is  entitled 
is  the  sum  therein  spe<nfically  named  as 
the  costs  of  such  appeal.  It  is  true  that 
the  report  of  the  Brivy  Council,  upon 
which  the  order  is  founded,  advT^ed  Her 
Majesty  that  the  decree  of  this  Court 
should  be  reversed  '^with  costs."  But 
those  words  do  not  occur  in  the  order  of 
her  Majesty,Bs  neither  do  the  subsequent 
words  contained  in  the  report  of  the  Privy 
.Council,  that  the  decree  of  the  Principf^ 
Sudder  Ameen  should  be  afirmed  with 
costs  in  India.  But  even  if  I  were  at 
liberty  to  decide  this  matter  upon  the  re- 
port of  the  Privy  Coun(nl,  and  not  upon 
the  order  in  Council  (which  I  do  not  think 
I  should  be  at  liberty  to  do),  stiU,  looking 
at  the  report  of  tue  Privy  Council,  it 
seems  to  me  that  all  the  costa  to  which 
the  appellant  is  entitled  in  the  Privy 
Council  appeal  is  thesum  I<have  mention- 
ed, because  the  report  of  the  Privy 
Council  goes  on  to  say :— "  In  case  your 
Majesty  should  be  pleased  .to  approve  of 
this    report,     ana     to     dismiss    the 


*  Miscellaneous  Special  Appeal,  Ko.  6  of  1871,  from  an  order  of  the  Judge  of 
Patna,  dated  theSlst  December  1870,  afflrming  an  order  of  the  Subordinate 
Judge  of  that  district,  dated  the  lOth  September  1870. 
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with  all  co3te  in  the  Courts  below.  The  decree-holder  wm  alao  entitled  to 
interest  on  soch  costs — Barctdhun  Sandy al  Y.  Bask  Monee  Das^ia  (1)*  Uotoodun 
Lall  T,  Bheekarte  Singh  (2)  is  distinguishable. 

# 

Mr.  TwidaU  in  reply  cited  Onraet  ▼.  Sanhar  Duit  Sing  (3). 
The  judgment  of  the  Court  was  delivered  by 

Batl«t,  J. — We  think  there  can  be  no  doubt  whatever  in  this  ca^e.    The 
order  of  the  Privy  Council  was  in  these  terms  (reads.) 

Three  objections  have  been  taken  in  this'appeal :  firstly,  that  the  costs  of 
translation  and  printing  should  not  have  been  allowed  to  the  decree-holder  ; 


appeal,  then  fheir  LordsMps  do  ^rect 
that  there  be  paid  by  the  respondents 
to  the  appellant  the  sum  of  £2SS  16s.  6d. 
sterling  for  the  costs  thereof."  And 
where  on  order  of  a  Court  directs  gene- 
rally in  tiie  first  instance  that  costs 
should  be  paid  and  then  afterwards  spe- 
cifies a  particular  sum  in  respect  of  those 
costs,  then,  on  ordinary  principles  of 
construction,  I  should  say  that  those 
specified  costs  comprise  all  the  costs  to 
which  the  party  wul  be  entitled. 

But  the  doubt  arises  in  this  way,  in 
almost  all  the  appeab  which  go  to  the 
Privy  Council,  there  are  costs  incurred 
here  for  translating  and  preparing   the 
record  for  transmission  to  England ;  and 
I  am  informed,  and  ae  far  as  I  can  dis- 
cover correctly  informed,  that  it  never 
has  been  the  practice  of  the  Privy  Coun- 
cil to  make  any  order  in  specific  terms 
as  to  these  costs,  and  that  whenever  a 
specific  sxun  is  allowed  by  the  Prirjr 
Council  as  costs  of  appeal,  that  is  consic^ 
ered  to  cover  the  costs  of  appeal  in  Eng- 
land only,  and  that  it  has  always  been 
assumed  that  mi  order  drawn  in  this  form 
covers  the  costs  here,  though  they  are 
not  mentioned ;  and  of  course  if  so,  the 
applicant    is  entitled  to  them,   as  this 
Court  has  no  discretion  to  disfJlow  any 
costs  allowed  by  the  Privy  Council.  Now, 
I  feel  bound  to  say  that  it  seems  to  me 
to  be  by  no  means  a  matter  of  course  that, 
because  the  costs  are  allowed  which  are 
incurred  in  England,  the  costs  for  trans- 
lating and  preparing  the  record  for  trans- 
mission to  England  should  be  allowed 
also.  It  has  been  constantly  the  subject  of 
remark,both  here  and  inEngland,that  the 
records  which  are  transmitted  by  us  are 
unnecessarily  long ;  but  this  Court  has 
very  little  power  over  that  matter,  as  we 
are  compelled  to  transmit  in  some  8hap3 


or  other  all    such  documents,  except 
merely  formal  documents,  as  the  par- 
ties require.  We  have,  however,  made 
rules  for  the  express  purpose  of  enabl- 
ing the  Privy  Council  to  judge  wbether 
the  record  transmitted  is  open  to  this 
complaint,  and  whether  costs  which  are 
unnecessary  have  been  incurred  in  this 
respect.  But  these  rules  will  be  wholly 
ineffectual  if  it  continue  to  be  assum- 
ed as  a  matter  of  course  that  all  de- 
crees of  the  Privy  Council,  which  give 
a  specific  sum  for  costs,  give  by  impli- 
cation the  costs  here  also.    But  hav- 
ing said  this,  because  it  appears  to  me 
desirable  to  draw  attention  to  the  mat- 
ter, I  do  not  think  I  should  be  justified 
in  disallowing  these  costs.     I  think  it 
has  been  too  long  the  practice  of  this 
Court  to  allow  them  in  all  cases  for  me 
now  to  adopt  a  different  rule,   and  I 
should  be  the  more  unwilling  to  dis- 
allow the  costs  of  this  case,  because 
having  seen  the  paper ,and  having  form- 
ed an  opinion  as  far  as  I  could,  it  seems 
to  me  that  it  is  not  probable  that  the 
Privy  Council  would  have  thought  it 
necessary  to  deprive  the  appellant  of 
these  costs,  their  Lordships  having 
allowed  the  general  costs.     I  can  see 
nothing  at  all  in  this  record  to  suggest 
that  there  was  Bxty  unnecessary  ex- 
pense incurred  here.    Therefore,  upon 
the  whole,  I  think  I  ought  to  allow 
this  application  to  be  granted.  Possi- 
bly, had  there  been  apparent  es^trava- 
gance  and  waste  in  the  preparation  of 
the  record  for  transmission   to  Eng- 
land, I  should  have  referred  the  parties 
to  the  Privy  Council  for  an  order  on 
this  subject. 


(1)  2  W.  E.,  Mis.,  21. 

2)  6  W.  R.,  Mis.,  109. 

3)  6  B.  L.  R.,  App.,  60. 
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eecMidlff,  that  no  interest  should  have  been  allowed  on  those  costs ;  aad,  iMitdly,         1672 

that  no  interest  should  have  been  allowed  on  the  siun  <^  JS276. 12<,  2d.  aUowed       «_ 

as  costs  by  the  Prirj  Cooncil.  Thaxv& 

The  Full  Bench  decision  of  Mo8oodun  LM  v.  Bheekwrte^Sin^^l^  has  been  *. 

Tery  much  relied  upon  by  the  appellant  to  show  that  we  should  not  go  beyond 
the  terms  of  the  decree,  and  it  is  contended  that  as  there  is  nothing  in  the  de- 
cree specified  to  show  that  the  charges  for  translation  or  printing  are  to  be 
calculated  as  costs  of  these  Courts,  or  that  any  interest  was  awarded  either  on 
those  charges  or  on  the  JB276  12«.  2d.  awarded  as  costs  by  the  Privy  Council^ 
none  of  these  items  should  have  been  allowed.  * 

Now  it  is  quite  clear  that  what  is  aiBnned  by  the  Privy  Coimeil  is  the  decree 
of  the  Zilla  Court  of  Bhaugulpore  dated  the  9th  February  1865  with  costs  in 
the  Courts  below.  The '' Courts  below^inofaided  also  the  High  Goiirt.  BLthe 
High  Court  the  cost  of  tran^tibn  and  printing  had  to  be  undergone.  It  was 
a  coat  actually  incurred  and  necessary  to  be  incurred  by  the  parties,  and  there« 
fore  the  terms  of  the  decree  of  the  Privy  Council  in  this  case  clearly  include 
the  charges  for  translation  and  printing  as  costs  in  the  Courts  below. 

The  only  cases  in  which  the  question  of  translation  and  of  printing  bekig 
included  as  costs  had  been  before  this  Court  are  one  heard  by  Markby,  J.,  sit- 
ting in  the  Privy  Council  Department  on  l^e  20th  May  1872  (2),  aad  one  hy 
AinsHe  and  Faiil,  JJ.  (8).  In  both  the  cases  the  result  of  the  orders  passed 
is  that  the  charges  for  translation  and  printing  should  be  allowed  as  eosts. 
ITndsr  these  ciroumstancet  it  seems  to  me  that  the  first  grovnd  of  ai^iwfd 
must  fail. 

As  regards  the  second  objection  it  appears  that  the  decree  of  the  Zilla  Court, 
which  is  the  decree  affirmed  by  the  Privy  Council  and  which  has  now  to  be  exe- 
cuted, gives  interest  on  the  costs  incurred.  Now  the  charges  for  translation 
and  printing  are  also  costs  incurred.  The  money  has  been  actually  expended 
by  the  parties,  and  as  the  decree  provides  for  interest  on  the  oo6ts,  the  decre- 
holder  should  not  lose  the  interest  on  such  costs. 

As  regards  the  third  objection,  vw.,  as  to  the  interest  on  the  £276  awarded 
as  principal  costs  by  the  Privy  Counoil  in  England,  it  is  dear  from  the  terms 
of  the  ovder  of  the  Privy  Council  that  a  distinction  is  drawn  between  the  costs 
allowed  by  that  tribunal  and  the  costs  iaeurred  in  the  Courts  below.  It  seems  . 
to  have  been  the  intention  of  the  Privy  Council  to  make  the  JB276  12s.  2d.  a 
part  of  their  own  order  for  costs.  Noprovinon  is  there  made  for  any  interest 
on  that  sum,  and  we  therefore  think  that  no  interest  ought  to  be  allowed  on 
that  sum. 

The  result  of  our  order,  thare£(»e,  is  tiiat  the  order  of  the  low;er  Court  is 

{I)  6  W.  B.,  Mis.,  109.  (3}  Mustamai  TTmcsNX  FMma  v.  A»hrtr 

(2)  Saroda  Proiod  Mulliek  T.  Laehmi^i  Ali,  ani^,  p.  28. 
Bimg,  Jh$g(vr,  ante  p.  23. 
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affirmed  exeept  ia  so  far  aa  it  awards  interest  on  ihe  iS276 12«.  2<2.  awarded  as 
costs  by  tAie  Privy  CotmcU. 

Under  the  circumstances  we  think  that  each  party  shonJid  bear  his  own  costs 
of  this  appef^« 


1872 
July  9. 


19^/ore  Sir  Richard  Couch,  Kt,,  Chief  Justice,  and  Mr.  Ju$tice  BayUy 

BOCHA  GOPE;  CHOWD^RY  (Plaintiff)  v.  BEAJAGABtND  DAS 

(Dbfbnoant).* 

Buii  againtt  the  Surety  of  a  Nanr/or  Damaga9^Aai  VIII  of  i8$d^s.223. 

The  surety  of  a  Nazhr  who  had  entered  into  the  nsnal  bond  of  indemnity  with 
the  Collector  of  the  district  against  all  losses  caused  by  the  Nasir  during  the 
tenure  of  his  office^  was  hold  not  liable,  at  the  suit  of  a  person  whose  property 
had  been  misappropriated  by  the  Nazir^  to  make  good  any  loss  sustained  by 
such  person. 

In  a  suit  in  which  €h)pal  Krishna  was  plaintiiF,  and  Bocha  Gope  was  defend- 
ant>  Gopa(  Krishna  caused  fifteen  buifaloes  of  Bocha  GK>pe  to  be  attached  before 
judgment.  A  decree  was  passed  in  favor  of  Gopal  Krishna.  In  execution  of 
this  decreoj  ten  of  these  buffaloes  were  sold.  Bqpha  Gope  then  brought  a  suit 
against  Gopal  Krishna  for  recovery  of  the  value  of  the  five  buffaloes  and  their 
five  young  ones,  alleging  that  they  had  been  misappropriated  by  Gopal  Krishna. 
The  Munaif  passed  a  decree  in  favor  of  Bocha  Gope,  but  on  appeal  the  Snbr 
ordinate  Judge  reversed  the  decree,  and  held  that  no  suit  lay  against  Gopal, 
and  that  Bocha  Gope  should  have  brought  his  suit  against  the  Nazir,  who  was 
responsible  under  s.  233,  Act  VIII  of  1859.  Bocha  Gope  then  instituted  a 
suit  against  the  Nazir,  Thakur  Das,  and  obtained  an  ex  parte  decree.  Bocha  Gope 
then  applied  for  exe9ution  of  tl^s  decree,  but  found  it  impossible  to  realize 
anything  from  Thakur  Das.  Hence  this  suit  was  instituted  by  Bocha  Gope 
against  Brajagabind,  the  surety  of  the  Nazir,  and  the  Ck>llector  of  Sylhet  (on 
behalf  of  the  Government]^  for  recovery  of  the  value  of  the  five  buffaloes  and 
their  five  young  ones  misappropriated  by  the  Nazir. 

The  defendant  Brajagabind  set  up  (inter  alia)  that  he  was  only  liable  to  the 
Goyenpnent,  and  not  to  the  plaintiff,  for  any  loss  caused  by  the  act  of  the 
Nazir. 

The  bond  under  which  Brajagabind  became  a  surety  for  the  Nazir  contained 
the  following  clause : — 

"  If  he  ("the  Nazir^  appropriates  to  himself  the  tehbil  or  any  money  per- 
taining to  the  office  of  Nazir,  or  otherwise  causes  loss  or  becomes  liable  to 
Government  for  any  Bum,  then  neither  I  nor  my  heir  will  object  to  pay  the 
app^priated  money,  and  the  loss  incurred  will  be  recovered  by  sfJe  of  the  pro* 
perty  pledged." 

*  Special  Appeal,  No.  294  of  1872,  from  a  decree  of  the  Judge  of  Sylhet, 
dated  the  9th  October  1871,  reversing  a  decree  of  tJie  Sabordinate  Judge  oC 
that  district,  dated  the  21st  June  1871. 
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The  Subordinate  Judge  held  that  the  N&zu^  wa6  liable  to  the  plaintiff  tot        1872 
the  loss  of  the  buffaloes,  and  that  the  surety  was  liable  under  the  terms  o^ 


BOCHA    Gopfi 


BIND 

Das. 


the  bond  to  make  good  the  Idssj  that  the  surety  was  not  only  liable  to  the  ^^^^  ^^^^ 
Government  for  the  acts  of  the  Nazir,  but  also  to  the  person  who  had  sus-  v. 

tained  any  loss  by  the  Nazir's  act.  He  further  held  that  the  Government  wag  BbaJaga- 
iMghJbly  made  a  party  to  the  guit,  because  if  the  plaintiff  had  failed  to  make  the 
surety  liable  under  the  bond,  he  could  hate  obtained  a  decree  against  the 
Government.  He  accordingly  passed  a  decr|^,  declaring  the  plaintiff  entitled 
to  execute  the  decree  obtained  by  him  against  Thakur  Das  Nazir,  against 
the  proi>erty  pleged  as  security  for  the  said  Nazir,  and  to  realize  the  amount 
from  the  defendant  Brajagabind,  and  that  the  defendant  Brajagabind  do  pay 
the  costs  to  the  plaintiff  and  the  Government. 

The  defendant  Brajagabind  appealed  to  the  Judge< 

The  Judge  held  that,  under  the  terms  of  the  bond,  Brajagabind  was  liable  to 
the  Government  alonCi  and  not  to  the  plaintiff,  and  that  the  plaintiff  could  no^ 
recover  from  the  surety  direct*    He  accordingly  dismissed  the  suit. 

The  plaintiff  appealed  to  the  Hight  Court. 

Baboo  Kankant  89n,  for  the  appellant,  contended  that,  under  the  terms  of 
the  bond,  the  surety  was  not  only  liable  to  Government  for  the  acts  of  the 
Nazir,  but  to  any  person  who  sustained  loss  by  the  Nazir's  act. 

Baboo  Dwrgamohan  Das  and  Bajanvnath  Bote  for  the  respondent  were  not 
called  upon. 

The  judgment  of  the  Court  was  delivered  by. 

CotJcH,  C.  J.— The  decision  appealed  against  is  correct.  The  party  could 
only  be  liable  oH  his  obligation  as  surety.  It  was  an  obligation  to  the 
Government,  and  not  to  the  plaintiff.  The  terms  of  the  instrument  of 
suretyship  are  these  -.-^(reads).  It  is  clear  that  what  he  undertook  was  to 
indemnify  the  Government  for  any  loss  that  the  latter  might  incur.  The 
plaintiff  has  no  right  under  that  bond  to  Government  to  recover  against  the 
surety  for  wrongful  acts,  such  as  misappropriating  goods,  &c.,  done  by  the 
Nazir. 

The  decision  of  the  lower  Appellate  Court  is  right,  and  this  appeal  must  be 
dismissed  with  costs. 


28  BENGAL  ULW  BBPOETS.  [VOL.  IX. 

Brfwn  Jtfr.  Jntttiu  BwyUy  atid  Mr,  Ju$tice  Marhby. 

AMJAJ>  ALI  (om  of  ths  DxnvDANTB)  v,  KXTSKXJ  SHAW  avd  akothek 

(Pi^LiMTinra).* 

J'f  6^"  20       ^^^  ^^^^  ^"^  ^^^  ''  ^^'  ^^'  ^^  "^  trndei^DecloTfUory  Decree— Cau$e  of  AeOon-^ 
— »_- ^...^  lAmitaiion, 


Baboos  CHritK  Chandra  Ghou  Aid  TaraJmaih  Dutt  for  ihe  aiypellaat. 
Bftboo  KdU  KrUhna  8m  for  the  Fespoiidents. 

MabkbTj  J.^-F<»*  the  purpose  of  deciding  the  question  which  'is  now  before 
lis,  namel J,  whether  the  preseBt  suit  will  lie,  I  will  useume  tha4i  the  faots^  which, 
the  plaintiff  is  desirous  to  establish  in  proof,  have  been  alleged  at  the  proper 
time  and  in  the  profMr  maamer  in  the  plaint  or  otherwise ;  and  that  he  has 
also  stated,  with  sttfident  oleamees  and  acenraoy,  the  nature  oftiie  deoree 
which  he  se^a  to  obtain.  In  other  wm4a,  I  will  consider  the  qnestioii  in- 
dependently of  any  technical  rules  as  to  the  form  in  which  the  allegations  in 
a  suit  ought  to  be  made,  or  the  plaint  drawn. 

The  case  of  the  plaintiff,  as  I  understand  it,  is  that  he  was  the  proprietor  of 
oertainland  which  was  let  to  one  Man  Sing ;  and  tiiat  whilst  Han  Sing  was 
in  possession,  and  whilst  there  were  still  some  few  months  to  run  before 
his  tenancy  expired,  a  creditor  took  out  execution  against  him,  and  put  up  for 
sale  the  future  profits  of  the  property  (wasilat)  which  would  come  into  the 
hands  of  Man  Sing,  alleging  that  the  interest  of  Man  Sing  was  not,  as  the 
plaintiff  says,  that  of  tenant,  but  that  of  a  usufructuary  mortgagee.  The 
plaintiff  says'  that  upon  this  he  put  in  a  claim  under  s.  246,  but  that  his 
dafan  Iras  sejected;  and  th#  priesent  suit  is  said  to  be  brought  under  that 
section  to  establish  tlie  tl>uth  of  the  plaintiff's  assertion,  that  Man  Sing's 
interest  in  the  property  was  that  of  a  tenant  only,  and  not  that  of  a  usufructs 
nary  mortgagee.  It  is  stated  by  the  plai^^tiff  that,  on  the  expiration  of  Man 
Sing's  settlement,  he  re-let  it  to  a  fresh  -tenant ;  so  that  whaterer  may  have 
been  the  nature  of  Man  Sing's  interest,  there  is  no  assertion  by  any  one  that 
that  interest  is  now  in  existeiioe.  The  tenns  of  the  order  ol  adjiidication  of 
the  plaintiff 's  claim  are  not  stated ;  nor  are  the  terms  of  the  order  for  attach- 
ment and  sale ;  but  the  plaintiff  states  that  the  hitter  did  lAit  speoify  a)»y 
period  of  time  during  which  the  profits  of  the  land  Were  attached. 

Now,  putting  all  or  any  part  of  the  above  facta  into  the  most  formal  shape 
possible,  they  do  not  seem  to  me  to  present  any  ground  for  maintaining  a  suit.  It 
is  not  attempted  to  assert  that  they  lay  the  foundation  for  a  declaratory  decree 
under  the  general  law,  but  it  is  oontondsd- that  the  plaintiff 's  claim  in  execution 


*  Special  Appeal,  No.  996  of  1871,  from  a  decree  of  the  Subordinate  Judge  of 
Pumeah,  dated  the  11th  May  1871,  reyersing  a  decree  <d  the  Munsif  of  Kissen- 
gunge,  dated  the  15th  February  1871, 


• 


• 
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bavmg  been  di»nowed,  he  is  at  liberty  to  bring  a  enit «  to  eetablirfi  bis  rigbf '         ^^^^ 
iindear  section  s.  246.  Certainly  the  words  of  that  section  are  not  very  precise,  but  j^y^  ^^ 
I  take  it  that,  in  order  to  mcuntadn  a  suit  under  it,  the  plaintiff  mnst  be  pre-  v. 

pared  to  psoye  tsro  thanga :  first,  that  the  right  which  he  pnt  forward  has  been  Ktjnki}8haw 
investigated,  and  disallowed ;  and,  secondly,  that  the  right  which  he  seeks  to 
have  declared  is  stiU  in  existence.  It  has  been  held  that,  if  the  claim  hsfl  been 
investigated  and  disallowed,  the  claimant  is  bovmd  to  bring  his  snit  within  the 
year ;  bnt  thafc,  if  the  execution  is  allowed  tofroceed  without  the  claim  having 
been  investigated^  the  ordinary  mle  ei  limitation  applies.  This  is  npon  the  gnyonfl 
that  the  latter  part  of  s.  246  only  applies  where  the  claim  has  been  in-  *< 

vestigated  and  disallowed ;  and  therefore,  nnless  the  plaintiff 's  daim  has  been 
ID  vestigated  and  disallowed,  no  snit  will  lie  at  «21  undfirthe  secUon,  and  the 
plaintiff  is  left  to  his  ordinary  remedy,--that  istosay,  he  may  bringasniit 
when  and  not  until  his  right  has  been  disturbed.  So  also,  iqion  a  reasonable 
construction  of  the  words  of  this  section,  I  do  not  think  the  Court  could  be 
called  upon  to  investigate  the  ^aim,  if  -the  claim  made  and  disallowed  had 
ceased  to  exist.  That  might'  be  material  if  any  rights  of  the  plaintiff  had 
been  infringed,  and  the  plaintiff  were  seeking  compensation,  or  to  recover 
possession.  But  the  object  of  the  suit  contemplated  by  this  section,  and  the 
plaintiff 's  object  in  this  suit,  is  not  to  obtain  compensation  for  any  injury,  or  to 
recover  possession.  We  have  at  present  nothing  to  do  with  that.  The  object 
is  to  establish  a  ri^t  which  has  been  impugpied  by  the  proceedings  in  execu- 
tion, and  I  do  not  think  the  Legislature  can  have  intended  that,  apart  from 
any  claim  for  compensation  of  possession,  the  time  of  the  Court  should  be, 
taken  up  in  inquiring  into  a  dispute  which,  for  any  present  or  future  purpose 
13  wholly  immaterial. 

It  is  said  that  the  plMntiff 'a  olalm  having  been  dismissed,  it  must  have  been 
disallowed ;  but  that  does  not  follow.  The  quest^  which  the  plaintiff  raised 
by  his  claim  was  whether  Man  Sing's  interest  wa«  that  of  a  tenant  or  a  usu- 
fructuary mortgagee.  The  plaintiff  hunself  states  in  his  plaint,  as  I  .am 
infomjed,  th«t  the  at^achnientof  the  profits  to  acouuewas  made  without  any 
specification  of  time  or  other  particulars.  And  it  being  admitted  that  the 
jttdguient-debtor  had  aonje  interest,  the  e^^ecution  may  have  been  ordered  to 
pax)oeed  without  any  disallowance  of  the  present  plaintiff 's  claim.  So  it 
is  also  dear  tM  it  is  not  a«  existing  right  which  the  phiintiff  now  seeks 
to  establish.  He  aeeka  to  eatabjish  that,  at  a  time  now  gone  by,  he  was  owner 
of  this  land,  and  that  IHan  Siqg  was  his  tenant,  and  not  his  usufructuary 
mortgagee.  It  seems  to  n^e  that  no  claim  being  made  for  compensation  or  for 
possession,  and  there  having  been  no  infringement  of  the  plaintiff 's  right,  that 
this  would  be  a  perfectly  useless  inquiry.  The  pleader  for  the  plaintiff  was 
unable  to  suggest  any  possible  advantage  that  would  arise  by  this  right  being 
declared;  and,  as  I  have  already  said,  I  do  not  think  it  was  int<?nrled  by 
s.  246  that  we  should  prosecute  an  inquiry  which  would  produce  no  result. 

It  was  said  that  this  objection  was  not  taken  belew  j  nor  was  it,  in  the 
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1872        precise  form  in  which  it  is  taken  now,  thoogh  the  ffoit  wiui  diamzMed  by 

"^  T      the  Munsif  on  somewhat  different  ground  as  informaUy.  brought.     For  the 

^  reasons  I  have  stated,  \  think  that  judgment  was  right,  and  that  it  ought  to  be 

KunkuShaw.  affirmed,  and  it  is  unnecessary  to  consider  in  this  case  whether,  after  a  suit  has 

been  heard  and  determined  without  objection,  the  Court  of  Appeltl  will  allow 

an  objection  to  be  taken  that  the  suit,  as  brought,  will  not  lie. 

I  think  the  suit  should  be  dismissed,  and  that  the  plaintiff  should  pay  the  costs 
|i  this  Court  and  the  Courts  bettfw.    But  I  think  that  the  plaintiff  maybe  at 
Uberty  to  bring  a  fresh  suit,  upon  condition  of  his  first  paying  to  the  defendant 
•  the  costs  which  he  has  been  ordered  to  pay  in  this  suit. 

Batlet,  J. — ^I  am  of  the  same  opinion.  Under  the  facts  of  the  case,  the 
plaintiff 's  pleader  could  show  no  real  cause  of  action,  or  specific  subject-matter 
of  injury,  but  wanted  a  declaration  vaguely  of  a  right,  the  actual  destruction 
or  injury  of  which  right  is  not  shown.  I  concur  in  all  the  order  proposed  by 
Markby,  J. 


.    °'*  before  Mr,  Jusiiee  Bayley  and  Mr.  Justice  Miiter. 
QUEEN  V.  KUMODINIKANT  BANERJEE   CHOWDHBY.* 


Recognisance — Criminal  Procedwre  Code  (Act  XXV  of  1861),  s.  290. 

Under  s.  290  of  the  Criminal  Prooednre  Code,  an  order  to  execute  a  second 
recognizance  during  the  time  the  first  recognizance  is  in  fbroe  is  illegal. 

The  following  ref errenee  was  made  by  the  Officiating  Sesvions  Judge  of  Dacca. 

"During  the  pendency  of  one  recognizance  for  a  time  of  one  year,  the 
Deputy  Magistrate  has  called  on  the  applicant  to  execute  a  second  engage- 
ment for  a  similar  period. 

Now  the  form  of  recognizance  prescribed  by  the  Code  is  perfectly  general 
and  seems  simply  to  declare  that  the  recognizant  is  a  turbulent  character,  and 
must  be  subjected  to  speci*  restraint.  So  that  if,  at  the  suit  of  A.,  a  recog- 
nizance were  taken  from*.,  and  he  broke  the  piece  ultimately  against  C* 
and  not  A.,  I  have  no  doubt  that  his  recognizance  might  be  forfeited.  I  do 
not  think,  therefore,  that  it  can  in  any  way  be  urged  correctly  that  the  recog- 
nizances were  required  in  reference  to  separate  transactions. 

Under  these  circumstances  it  appears  to  me  that  tha  Deputy  Magistrate's 
order  of  the  16th  June  last,  requiring  the  applicant  to  execute  a  recognizance 
for  a  term  of  one  year,  during  the  pendency  of  a  similar  recognizance,  was 
illegal  under  s.  290,  and  I  beg  therefore  to  refer  it  to  the  Court,  in  order  that 
it  may  be  quashed,  and  the  Deputy  Magistrate  may  be  directed  •to  proceed 
according  to  law." 

The  judgment  of  the  Court  was  delivered  by 

^^iTTBB,  J.— We  concur  with  the  Officiating  Sessions  Judge  in  holding  that 
the  second  recognizance  was  illegal.  The  first  recognizance  was  general  and 
unlimited  in  its  terms  according  to  the  form  given  in  the  law,  and  it  is  there- 
fore clear  that,  to  take  a  second  recognizance  before  the  period  fixed  in  the  first 
recognizance  had  elapsed,  would  be  a  virtual  interference  with  the  provisions 
of  s.  290,  Criminal  Procedure  Code. 

•  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Proce- 
dure^ by  Uie  Officiating  Sessions  Judge  of  Dacca, 


• 


• 


VOL.  IX.]  APPENDIX. 

Beffyrt  Mr,  JusticB  JTemp  and  Mr.  Ju$tie$  Olover, 

1872 
In  the  matter  of  the  Petition  of  UDAI  CHANP  MUKHOPADHTA.*  July  22. 

CHminal  Procedwre  Code  (Act  XXV  of  IQ61),  «.  423— ^enaZ  Code  (Act  XLV 

qf  1860J,  5.  202. 

Where  a  person  had  been  fotmd  gtdlty  by  a  Magietrate  of  the  offence  of  in- 
tentionally omittiDflr  \o  give  i^ormation  of  an  offence  which  he  was  bound  to 
give,  and  on  appeal  the  Judge  found  that  there  had  been  no  evidence  given  of 
the  omission,  held,  per  Kemp,  J.  (Gloves,  J.,  contra),  the  Judge  could  not  re- 
mand the  ca^  for  additional  enquiry  under  423  of  the  Criminal  Procedure 
Code  (1).  ^     "^ 

The  acimsed  in  thi?  ease  was  charged  under  s.  202  6t  the  Penal  Code  with 
having  committed  the  offence  of  neglecting  to  give  information  to  the  Police  or 
Magistrate  of  a  dacoity  said  to  have  taken  place  on  the  7th  March  1872,  in 
Mauza  Ghugni,  Thanna  Kristomanagoree,  he  being  the  gomasta  of  the  zemin- 
dar of  the  village,  and  qs  such  bound,  by  a.  4  of  Regulation  III  of  1812,  to  give 
early  information  of  certain  offcQces  commij^ted  in  the  village.  The  Magistrate 
convicted  him  of  the  offence  charged,  and  sentenced  him  to  suffer  six  months' 
rigorous  imprisonment  and  to  pay  a  fine  of  Bs.  200,  fisid  in  default  of  payment 
to  a  further  rigorous  imisrisonment  of  one  month. 

The  accused  appealed  against  the  Magistrate's  conyiction  and  sentence  to 
the  Sessions  Judg^f  Hooghly. 

The  Sessions  Judge  said  : — "  The^re  is  no  evidence  as  to  thfi  inain  point  m 
the  charge-!~the  omission  to  give  information.  The  c^se  must  accordingly  be 
seat  to  the  Magistrate  to  have  evidence  taken  on  this  point  under  s.  422  of  the 
Code  of  Criminal  Procedure."  The  accused  was  undergoii^g  rigorous  impriB09- 
ment  under  the  Magistrate's  sentence  pending  this  enqui^.    , 

On  application  to  the  High  Cpurt,  Kemp  adi  plover,  JJ.,  called  for  the 
record  of  the  case  under  s.  404  of  the  Criminal  Pidbedure  Code,  and  admitted 
the  accused  to  bail  pending  the  decision  of  the  High  Court, 

BabooB  Hemchandra  Bofnerjee  and  Du/rgamohan  Bas  for  the  petitioaer. 

The  gist  of  the  offence  ift  the  omission  to  give  informatioa  ;  and  when  there 
is  no  evidence  of  this  ommission,  as  admitted  by  the  Judge,  the  conviction  and 
sentence  are  illegal.  The  Judge  was  bound  on  this  state  of  the  evidence,  under 
s.  426  of  the  Oriminal  Procedure  [Code,  to  reverse  the  Magistrate's  finding  and 
sentence.  The  Judge  is  in  error  i^vemanding  this  case  to  the  Lower  Court 
for  additional  enquiry  under  s.  422f  of  the  Criminal  Procedure  Code.  This 
section  contemplates  a  further  enquiry  by  taking  additional  evidence  to  be 
directed  by  an  Appellate  Court  when  the  oonvicticn  by  the  lower  Court  has 

*  MisceUaneous  Criminal  Case,  No.  141  of  1872,  against  an  order  of  the  Ses- 
sions Judge  of  Hooghly,  dated  the  2nd  July  1872,  reversing  that  of  the  Magis- 
trate of  that  district,  dated  the  18th  June  1672. 

(1)  Seo  Afit  X  of  1872,  8.  282, 
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1872        been  based  upon  some  evideiice  which  mig>ht  legally  support  ii,  but  vhich,  in 
the  opinion  of  the  Appelhite  Court,  is  not  quite  satiafactory.    This  section  does 


In  tub      ^^^  empower  an  Appellate  Court  so  to  act  in  a  case  where  there  is  no  evidence 

THE  PsTiTioir  legally  capable  of  sustaining  the  charge.    There  is  no  finding  as  to  whether 

OF  Udai      the  alleged  dacoity  ever  took  place.    The,  accused,  as  soon  as  he  himself  beard 

ChandMu-  Qf  ^^Q  alleged  offence,  did  give  information  to  the  Police ;  and  the  prosecution 

is  bound  to  show  that  there  was  not  siinply  an  omission*  but  an  intentional 

omission  to  give  the  information  at  the  earliest  c^portunity. 


Gloveb,  J. — ^The  Magistrate  convicted  the  accused  imder  s.  202,  Penal 
Code,  holding  that  he  knew  of  the  commission  of  the  dacoity  in  Mussamat 
Arjila's  house,  and,  so  knowing,  intentionally  omitted  tx>  give  information  to 
the  authorities.  The  Sessions  Judge  on  appeal  found  that  a  dacoity  had  taken 
^ace,  and  that  the  accused  was  well  aware  d  the  fact,  but  that  there  was  no 
evidence  on  the  record  to  prove  the  "  omisei<^.''  He,  therefore,  ordered  Uie 
Magistrate,  under  s.  4S2,  Code  of  Criminal  Procedure,  to  ifolpptj  the  neoessary 
Evidence,  and  to  return  the  aye  to  ^n  Court  for  final  disposal. 

It  is  not  quite  clear  to  me,  from  the  wording  of  the  Sessions  Judge's  order, 
whether  the  evidence  required  was  on  the  point  of  simple  "  omission"  or  of 
*'  intentional  omission  •"  and  if  I  were  trying  the  case  as  a  regular  appeal,  I 
am  not  sure  that  I  should  agree  with  the  Sessions  Judge  Hfk  to  there  being  no 
evidence  as  to  the  foct  of  **  omission."    I  think  that  there  is  some  evidence 
aa  to  the  **  intention"  also  ;  but  however  that  may  be,  I  do  not,  after  much 
consideration,  find  anything  iHegal   in  the  Sessions  Judge's  order.  S.  422, 
Code  of  Criminal  Procedure,   gives   the  Appellate  Court   power  to  direct 
further  enquiry  to  be  made,  and  additional  evidence  to  be  taken,  whenever  It 
thinkB  8«oh  enquiry  and  e^ence  necessary ''  upon  any  point  bearing  upon 
the  gvQt  or  innocence  of  ilkb  appeDabt."    The  words  are  exceedingly  lacge, 
and  give  an  almost  unlimited  discretion.    In  the  poreeent  ease,  the  ^Sesaioifts 
Judge*  considered  it  proved  that  a  person,  who  was  bound  by  law  to  give 
certain  inf(Hnnatfc)n,  was  possessed  of  thl^t  xafoAnation,  but  that  titiere  Was 
not  on  the  record  evidence  of  his  "  omission"  to  suppljf  the  information  in 
question  to  the  Police.    No   doubt,  proof  of  the  omission  was  absohitely 
neoessaiy,  and  without  it  there  was  no  case  against  the  accused.    But  s.  422 
gave  the  Sessions  Judge  the  power,    as  it  seems  to  me,  of  ordering  the 
deficiency  to  be  supplied.    If  an    Appellate  Court  is  bound  under  aU  cir- 
cumstances to  dedde  on  the  guilt  or  ina|oence  of 'an  acoused  person  o&  tihe 
evidence  taken  in  the  Court  of  [first  instance,  and  has  no  power  to  supple, 
ment  it  in  any  way,  then  I  cannot  nndei^Btand  the  object  of  s.  4ti2,  Code  of 
Criminal  Procedure.    That  object  I  take  to  be  the  prevention  of  a  guilty 
person's  escape  through  some  careless  or   ignorant  proceedings  of  a  Magis- 
trate, or  the  vindication  of  a  wrong&illy  accused  person's  innocence,  where 
the  same  carelessness  or  ignorattce  has  omitted  to  resord  ciroumstaaoes  essen- 
tial to  the  elucidation  of  truth.    The  wordi  of  the  sectioa   aee^  m  I  said 
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ttnd  the  Judge's  aetion  appears  to  me  to  hare  been  perfectly  Justified.  -    ^^ 

mattbb  of 

Kmp,  J.— t    regret  tliat    I  am   tmable  to    concur  with  Glover,  J.    Apart  *ha  Fbtitiom 
freia  the  fact  that  the  Magistrate  omitted  in   the   case   to   record  any  finding,  (y^/^^ni  m^. 
I  am  of   opinion    that,   before    a    person   can  be    convicted    of    an   offence  Kho^aoBya. 
under  s.  202  ot   the   Indian    Penal    Code,    there  must  be  legal  evidence,  firstt 
that  he  has  knowledge  or  reason  to  believe    that  some  offence  has  been  commit- 
ted ;  seoond,  an  *'  intentioual  *'  omiasion   to  give  *'  any  '*  informi^Uon  respecting 
th&t  offence  ;  and,  thitd,  that  he  is  legally  bound  to  give  thai  information. 

The  petitioner  Udai  Chand  Mukhopadhya,  as  the  village  gomasta,  was 
legally  bound  to  report  brinies.  An  offence,  in  this  case  of  dacoity,  was  commit- 
ted of  this  there  appears  to  be  eyidonce,  which,  though  discredited  in  the  first 
instance  by  the  Deputy  Magistrate,  was  believed  by  the  Magistrate  and,  on 
Appeal,  by  the  Sessisns  Jadge.  It  may  also,  I  think,  be  conceded  that  the 
petitioner  had  knowledge,  though  not  immediate,  of  the  offence  ;  but  the 
SeesioBS  Judge  finds^  and  I  quote  his  own  words,  '*  there  is  no  evidence  as  to 
the  main  point  in  the  charge-^the  oiihsion  to  give  information.  The 
case,''  says  the  Judge,  <'  must  accordingly  be  sent  to  the  Magistrate  to  have 
evidence  taken  on  this  point  under  s.  422  d  the  Code  of  Criminal  Procedure." 
The  accused,  be  it  remembered^  remained  in  jail,  and  there  he  would  have 
remained,  but  for  the  action  of  this  Court  which  released  him  on  hail,  while 
the  Police  Were  huniipg  up  evidence  to  convict  him. 

It  appears  to  me  umt  the  *'  main  "  point  under  s.  SOB  is  whether  the  omis« 
slcn  was  intentional.  There  may  be  knowledge  or  a  reason  to  believe  that  an 
offtoce  has  been  committed ;  there  mi^  be  aa  omission  to  give  any  informatwn ; 
but  it  is  clear,  at  least  to  me,  that  the  gist  of  the  offtooe  is  the  intention. 
Now  the  Sessions  Judge  finds,  not  that  the  evidence  is  insufficient^  though 
there  may  be  some  evidence,  but  that  there  is  ne  evidence  at  all.  8. 422,  in  /^ 
my  opinion,  does  not  apply  to  such  a  state  of  tlibgs.  Where  there  Is  some 
prima  facie  evidence  bearing  upon  the  guilt  or  innocence  of  the  accused,  the 
Appellate  Court  may,  under  s.  4S2  of  the  Code  of 'Criminal  Procedure,  direct 
additional  evidence  to  be  taken  ;  but  in  the  case  before  us,  the  Sessions  Judge 
finds  that  there  is  no  vsidenoe  at  all.  What,  then,  was  there  to  add  to,  and 
how  does  the  necessity  for  additional  evidence  arise  ?  I  am  of  opinion  that 
the  accused  ought  to  have  been  acquitted,  as  there  is  no  evidence  of  an  inten- 
tional omission,  or,  according  to  the  Judge's  finding,  of  any  omission  at  all. 

I  therefore   quash  the  conviction    and   sentence,   and  direct   the  immediate 
release  of  the  petitioner.  % 
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Before  Mr.  Jmtice  Bayley,  and  Mr,  Justice  Mitler. 
1872 
May  1 1.     1m  thb  Uattml  ov  m  Pnitioir  of  BABOO  BAMI8HAB  PRASAD  NAR ATAlt 


«ING.» 

vilcj  Z2Xr  o/ 1860,  fl«.  25,  26,  and  32— Carrytn^  of  posheeamg  Anne  tnthovH 
a  License  -Issm  of  Summons  or  Warrant  uoUhout  specifying  tWe  Oharge. 

'BABOO    Bamesliar   Pnund   Hany«n   Sing  Applied  to  the  Xagfrtrftfce  of  Gy% 

ontbelStfa    April   1878^   ^  a  license  to  earty  ami.    He  had  held  one  pro- 

"vioiiriy  eoftiilk^  him  lo  earry   ten  vwevda,  'bat  had  mielaidit,  and  it  was  .not 

'«mtil  be  found  it  again  that  be  came     forward   for  a  newUoenee.    BefeweeB  the 

dateoftheexpiry  of  theoldliottbse  and   the  'application  for  ft  new  one  a  period 

of  one  year  and  nine  months  liad   passed,   daring  whieh  <the  ap|<ieant  ImJ 

caffied  aad  posoagBod  irms  withouti^y    lioeaso^   a  faet    wUch    was    known  ta 

vifae  aiagiMrate.   ^WhentheapplMationfQrafrssh   lieenae    was    made,  the  Ma- 

gisttate  ordered  the  mooktear,  who   presented   it,  to  %di  his  elieat  to  appear  in 

pareon.    At  the  same  time  a  written   order    to    the   same    efi^t  Was  iasaed  to 

*the  Court  Inspector,  who  caused  it  to  be  served  on  die  Baboo  in  the  nsaal  way, 

taking  receipt  of  the  service  from  his   karpmrdaz  (manager)^    This  written  order 

"Was  issued  withoat  the  knowledge   or  authority  of  the  lAgistrate.    On  being 

served  with  this  written  order,    the   Baboo,   throagb  bis  pleader,  applied  to  the 

Hagistrate  to  be  ezcasod  from  personal    attendanoo,   at  the  same  time  objecting 

to  the  indefinite  nature  of  the    order    which   oited    no   reason  for  the  personal 

uppearanoe,   nor  fixed   any    date   for    so  doing.    The  Magistraie  on  this  issued 

y^    a  summons  to  the  Baboo   to   appear   in    person  at  6  A.if .  the  following  morning 

to  answer  to  an  alleged  oflfoi^ce  ^the   particulars    of  which  were  not  stated  in  the 

writ)  against  the  provisions    of    Act    XXXI   of    1860.    At   6   ^.m.  the  ensuing 

'morning,  Iflie  Baboo  repeated  his   request    to  be  heard  through  a  pleader,  which 

*was  rejected,  and  a  warrant  issued  f cur  his  arrest. 

The  Sessions  7ndge  of  Gya  was  then  moved  to  send  ap  the  proceedings  of 
the  Magistrate  to  the  High  Court,  under  s.  484  of  the  Code  of  Criminal 
Frooeduro,  to  have  the  same   quashed   as  being    illegal.    The   Sessions   Judge 

submitted  the  irroeeedings  to  the  High  Court.  In  his  Order  of  referenoe  the 
Judge  observed : — 

"  In  my  opinion  these  proceedings,  t.  e.jMio  issue  of  the  summons  and  warrant 
are  illegal ;  for,  so  far  as  I  can  see,  the  Baboo,  at  the  time  of  presenting  his 
petition,  was  guilty  of  no  offeuco  whatever  under  the  Arms  Act. 

"  Section  25  and  26  of  Act  XXXI  of  1860  dearly  contemplate  those 
cases  only  where  persons  are  caught  in  the  aCt  of  carrying  arms  i  and  aoUon 
"Under  them    is    warranted   only    when    the   offender    is   oaught  inJUigranie 

*  Reference,  ufider  s.  434  of  the  Code  of  Criminal  Prooeduro,  by  the  Officiating 
Sessions  Judge  of  Gya. 
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dUicio,    Sefllion  SI  ag«Mi  refers  to  eean^  and  seizure   of   arms   nnddr   certoin^        1872 

ether  cuttamstanoes,  aone  ef  whieh  are  applicable  to  ihe  present*  case.  j  ~ 

*'  The   moflt    then   ihafe  can   be   said  against  the  petitianer  is  that  he  has  ia      hatteb  of 

hi»  possession  cestain  arms  withont  a  license,    bat   this   wonld   be    an   offence  the  Pbtttiok. 

only  if   the    pxoviaiaos   of   s.    82  of   the  Ant  had  been  extended,  to,  and  were      ov  Baboo 

Baheshab 
still  in  opemtion  in  this  district.    The  petitioner  states  that  no  order   was   ever    Psasad  Na- 

issned    for  the   disarming    of  th*   district.    To   ascertain    this,  T  ifrote  to  tho  katan  Sing. 
Magistrate^  requesting  hitn  at  the   same    time    to   let    me    know    under  what, 
section    of   the    Arms   Act   he  had  taken  proceedings  against  the  petitioner ; 
but  cm  the  first  point    he  states   that    he   can.  give   no   answer    'at   present/  «^ 

and  on  the  other  he  has  practically  refused  to  give  any  answer  at  all. 
In  the  meantime,  however,  I  have  caused  a  search  to  be  made  through  all . 
the  Qovemment  notifications  in  n^  office  since  1857,  and.  I  am  unable  to 
find  any  order  for  the  disarming  of  Oya,.  while  from  the  Goveounenc  notifi- 
eation-  of  1st  October  1860  it  is  dear  that,  since  that  year  at  all  events, 
8.  82  of  Act  XXXI  of  i860  has  not  been  zn>  operation  ia  the  Lower  Pro- 
vinces of  Bengal. 

''If  the-  view  I  have  taken  of  thelftwbe  correct,  it  seems  clear  that  the 
petitioner  has  committed  no  offence  that  would  warrant  the  issae  of  a 
summons  "or  warrant  for  his  personal  appearance  before  the  Magistrate. 
For  the  foregoing  reasons  I  am  of  opinion  that  the  proceedings  of  the 
Magistrate  are  illegal,  and  shou]^  be  quashed. 

'^  I  am,.theDefore,.underthe  eiromnstances  compelled  to  transmit  the  record, 
for  the  cons ideiatioif  and  ciders  oL  the  High  Court." 

Mr.  AUan  for  the  petitioner. 

The  following  was  the  judgment  of  the  Court : — 

Taking  the-  faots^.  has  disclosed  by  the  record  we  are  ol.  opinion  tiiat  the 
Seaaions  Judge  is  quite  right,  and  we  accordingly  set.  aside    the    poooeedings  of, 

the  Magistrate  as  contrary  to  law  (1). 


Before  Mr*  Justke  Baylejf  amd  Mr.  Justice  Mitter. 


Ik  XUS  XAfTTBR  OV  TJHB  PSTXIION  OF  W.  N.  LOYfi.* 

JhfringemeTii  of  Muniei^  Bi^e4aM8—Da£ly  Fitm  Ulegpil: 

TfiB   following   reference   was    n^e   by  the    Officiating    Sessions  Judge  oC 
Hoogbly  .— 
''The  petitioner,  W.  N.  Love,  has  been  convicted,  under  s^  18   of  the   Howrah 

*  Reference  to  the  High  Court,  nndez's.  434  of  the  Code  of  CEtminaI:Proeedure» 
by  the  Officiating  Bessiens  Jo^  of  ]£cM>ghly. 

(&)  In  ««» fv  Miukutmin  iWt,  deeided'on  pcssession  of  a|9DS  lias  ne  offense  usdet 
6t&Julyl872,KempandGlover,JJ.follow-  Act  XXXI  ofl860in  distriots  where  a.3k 
ing  the  ruling  in  this  csae,held  that  mere    of  the  Act  is  not  in  f oreot 
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1972        Mnnicipftl    Bye-Uwi  (1),   and  fined  Be.  1  for   infringanant  ttiereol,  m  well  m 
.  ordered  to  pay  a  daily  fine  of  Re*  2  (I  preemne  mM   lie  ocnnplin  wi4h  the 

iiATTBB  oE    Bye-law). 
THS  PBTrTioN     An  order  of  thie  .deicriptiodhaB  been  held,  not  only  to   be   oootzary  to  law, 
orW.  N.LOVB.  \^f^   ^  Yiiiate  the  entire   oonTiotion->/fi  re  Sagar  JOtUt  (2)  j  and  following  thai 
rule,  I  feel  bonnd  on  the  petiiioner^e  applioal^on  to  cnbmit    the    prooeedingft 
under  a.  424  of  the  Code  of  Criminal  Frooedore  to  hare  that  order  eat 


• 


The  judgment  of  the  Court  waa  delivered  by. 

MiTTBB,  J.— We  think  that  the  daily  fine  of  Ra.  8  waa  illegal,  and  ought 
to  be  aet  aside.  But  under  the  drcnmatanoea  of  thia  case,  we  do  not  think  it 
neoeaaary  to  exerciae  our  apecial  powera  of  diaoretion  by  aetdng  aaide  the 
fine    of   Re.    1   which  waa   inflioted  upon  the  priaoner  for  an  ofienoe  actually 

oommitted.  The  oonvioUon  on  that  offianoe  ia  not  bad  in  law,  and  we  do  not 
aee  any  reaaon  for  exeroiaiug  our  extraordinary  powera  by  aefeting  aaide  that 
oouTiotion. 


Before  Mr.  Justioe  Kemp]and  Mr-  Juaiioe  Glover^ 

1872 
July.  26  QUBBK  v.  MO^AFAR  KHALIFA.* 


Ormmaii  Procedure  Code  {Act  XXV  of  I861)i  a.  ^^Orier  hy  a  MagUinaa 
prohibUvng  the  Qfyrwgvng  of  OaUU—OoiwicHonfor  Breach  of  ench  Order, 

An  order  by  a  Magiatrate^  prohibitiDg  the  atraying  of  oattle  wiUnn  certain  local 
limita,  ia  not  an  order  within  the  meaning  of  a.  62  of  the  Code  of  Criminal  Pio- 
eedure.  There  oan  be  no  oonviotion  for  diaobedienoe  of  auoh  order  under  a.  289  of 
the  Penal  Code. 

Tab  Deputy  Hagiatrate  of  Jamalpore^  purporting  to  Act  under  a»  62  oC 
the  Code  of  Criminal  Frooedure,  promalgated  an  order  on  the  27th 
Angnat  1869  in  general  terma  prohibiting  the  ownera  of  cattle,  calraa*  goata, 
aheep,  and  poniea  from  allowing  such  animala  to  stray  loose  within  and  about 
the  town  and  station  of  Jamalpore^  and  presoribing  the  limita  within  which  the 
aaid  order  should  hare  effect 

On  the  6th  May  1872,  oiie    Mozafar   Kbahfa  waa   ooDTioted,    under   a.  289 
of  the   Penal  Cole,  for  permitting  hia  pony    to  stray  about  loo8e»  and  aentenoed 

to  pay  a  fine.     • 

*  Reference  to  the  High  Court,  under  a.  434  of  the  Code  of  Criminal  Procedure^ 

by  the  Officiating  Seaaiona  Judge  of  Uymenaing,  dated  the  I2th  June  1872. 

• 

^  (l)The  external  roofa  and  walla  of  any  ofgraaa,laa7ea,or  any  other  infiammable 
hut  or  any  other  building  whatever  about  materials.  The  oommiaaionera  may  from 
to  be  erected  or  renewed,  in  or  near  any  time  to  time  notify  what  baaaraaadroada 
large  baaar  or  main  road,8hall  not  be  made    come  under  the  aboTC  denomination^ 

12)  1  B.  L.  Bi  0  Cr.,  41. 
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The  SeMfong  Jud^  of  Mymensing  being  of  opinion  tliat  the  Deputy 
Magistrate  had  no  authority,  under  a.  62  of  the  Criminal  Procedure  Code,  to 
pass  the  order  of  the  27th  August  1869,  sent  the  proceedings  in  the  above 
case  to  the  High  Court,  under  s.  484  of  the  Criminal  Procedure  Oode^  to  have 
the  oonviotion,  under  8.  289  of  the  Penal  Code,  quashed.  He  was  also  of 
o|ifaif on  that  the  oonviotion  was  not  warranted  by  anything  within  the  mean- 
ing of  a.  289  of  the  Code*  The  Sesdons  Judge,  hi  making  the  reference,  relied 
on  the  oaae  of  QuMn  v.  iimMtnUm  (1). 

The  Deputy  Magistrate  was  called  upon  by  the  Sessions  Judge  to  support 
his  order,  and  he  dted  the  case  of  Queen  v.^66<wilU  Chot^dhry  {2), 


Ihei 


of  the  High  Oonrt  was  as  follows :  -- 


m2 


QVBXN 

V. 
MoSATAR 

Kbaliva. 


We  oonour  with  the  Sessions  Judge  in  the  view  he  has  talcen  of  this  case. 
The  order  of  the  Deputy  Magistrate  must  be  quashed,  and  the  fine,  if  paid, 
refunded* 


B^fwre  Sir  Richard  Cweh^  Kt^  Chief  Jtutice,  and  Mr,  Justice  AinsUe. 
GAURINATH  MOOKBRJBB  (Plaintiff)  v.  MADBCiMANI  PBSHAKAB 

(DBFSffDAMT).* 

Landlord  and  Tenant^Lodgitigsletto  a  Proatitute, 

A  laadlord  cannot  recover  the  rent  of  lod^gs  knowingly  let  to  a  piostitute 
who  carriM  on  her  vocation  there. 

Tun  followittg  case  was  submitted  by  the  Judge  of  the  Small  Cause  Court 
of  Kishnaghar  for  the  eynnion  of  the  High  Court : 

''  In  this  case  the  plaintiff  sued  the  'defendant,  a  proetitnte,  for  rent  d  a 
room  in  a  certain  building  in  which  she  lives  and  plies  her  vocation. 

The  Court  held  that  the  plaintiff  could  not  recover  the  rent  sued  for,  as 
a  Court  of  Justice  would  give  no  assistance  to  the  enforcement  of  a  contract 
opposed  to  pubKo  policy,  and  no  subject  can  lawfully  do  that  which  has  a 
tendency  to  be  1  injurious  to  the  public  or  against  the  public  good.  There 
being  no  Indian  precedent  bearing  on  the  subject,  the  plaintiff  desired  a 
reference  under  s.  28,  Act  XI  of  1865,  and  the  judgment  d  this  Court 
was  pronuounoed  contingent  on  the  q;>inion  of  the  High  Conrt^  which  is  soli* 
cited  on  the  following  point : — 

Whether  a  landlord  can  recover  rent  of  lodgings  knowingly  let  to  a  pieeti" 
tnte,  who  also  cames  on  her  vocation  there  ? 

*  Q^eference,  Ko.  11  B,  dated  the  8th  July  1872,  from  the  Judge  of  the  Small 
Cause  Court  at  Kishnaghar. 


1872 


(1)  e  B.  L.  B.,  78. 


(2)  8  B*  L.  B.,  F.  B.,  74. 
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1972  In  making  ib»  ref erenee,    the  Judge  cite^  Bioonffl  CommenCitties  on  tilie 

~  Common  Iaw»  3rd  ecKtioa,  p«go  870^  and  CoUdM  v^BlanUm  (1)- 

MooKE&nv 

V,  The  following  wa*  tbe  Ja4gm«n*  oC  tike  BigkGoiirtr  :-— 

Kadhvitani 

PUHAKAB. 

We  are  of  opinion  thai  the  priaciplBB  whbh  goyorned  the  Bagliah  oaN«- 
efted  hjr  the  Jodgo  are  appHoable-  to<  this  oonntrj^  and'  tbaihia  daeitioB  wa»> 
ocNrreoi* 


1873  Btfi^e  SW  Bichm^  Oouch,  Kt^  Chi^  JtuUde,  and  Mr.  Jhuiic^  AinsHe- 

^^^*^"     PfiOTIMA  AnRAT(PLAninn>  t.DUKBIA  SIRKARavdohubm  (DBrairD*fm).» 

TUegal  Contract — Money  paid  under  an  ilUgal  Contract, 
Thi  following  oaBO  was  aqbrnitied  by  the  Judge  of  tbe  0maU  Caiue  Ckmrtt 
•f  Serajgonge  :— 

"  The    plaintiff  aneges     that    her  hoeband    was    in  hqjat    in  a  ease    of 
had-maa^hit   and  while  there,    the   defendants    took    from    her  Rb.    60,   on 
eondition   of  causing  the  release  of  her  hnaband;  but  they  failed   to  perform^ 
the  contract :  the  defendants  deny  the  receipt  of  any  money  from  the  plaintiflE 
or  the  entering    into  any    oontraot  with  her  for  the   porpoee^  of  oau^U^  the- 
veleaseof  herhosband.    The  plaintiff,  in  her  plaint,,  has  not  stated   anything 
as  to  how  the  money  tiiat  she  paid  to  the   defendants  was  to  be  spent,  and  to 
whom  it  was  to  be  paid.    Fh)m  the  eyidenoe  of  two  of  the  plaintifTa  witnesses^ 
tt  appears  that  the  defendants  reoaiTe4  <^  money  frnm  the-  plaintiff  tq  fKy 
the  same  as  a  bribe  to*  the  darogah,   under  whose  custody  |her  ?^ffihiTi*T'  muLi 
this  fact  elicted  from  the  plaintiff's  own  evidence  renders  it  qoite  olearthat  the 
eontraoton   whioh  t^  money  waa  paid'  waa  an  illegal  one;  it  was  in  faqta> 
contract  whioh  was  against  pnfalie-  pdiey,  and'  in^ead^toem|e  tbeooarae  of 
law,-^    sndka  eenlvaot  oaooot   be>en£oroed' iaiaConrt  of  Jnstiqe,  and  money  paid' 
under  such  an  Illegal  and  iaimorat  owtcaot  eanno^  ba-  i^oeoverpd  by.  suit.    I  ami 
ef  opinion^  therelbre>  timt  the   ptMatifa  ease   mosti  iafl  dewQ  oi^  her  own. 
efidence.    .    .    .    Bat  a»  her  pteadav  baa  pressed  it  t^Sfin  me  that  the  ofap 
may  be  referred  to  the  High  Oirart  for  opinion*.  1  deem  ih   propee  to  refer 
tbis  case  under  s.  29  of   Act  XI  ol  1066.    I,,  thesefoie^.  dsimias  ii^  plaintiff> 
elaim  with  costs  and  iaterestSk  subject  to  the  opinion   of   the  High  Court  i^i^ 
to  whether  money  paid  for  au.  illegal  !purpo«Qt  as.  hriding  a  dorogahi  oan.  be 
reooTcred  by  a  suit  inOourt  J' 

The  judgment  of  the  High  Court  was  delivwed  by  I 

Couch,  G.  J,— The  Judge's  Wew  of  the  law  ia  rights 

*  Reference,  No.  14,  dated  the  18th  July  1872,  fijamttiie  Ja4ge  of  the- Small' 
Cause  Court  at  Serajgunge, 

CUlSiaith's  L.C.,32e. 


WAftlHBI^  9.  WARDEN  taxD  ui^rt^ttu  IB72 

Divohx^TntM^  ^  tefve  D^bm  fM  m  ReBptmiMnU  ^ov.  18. 

llr.  l?raiiSd}|  motdd  en  behalf  0!  tiie  petitioner  to  mak^  absoltite  %  ii&tfe^ 
ffiWdajM28th  Maroh  1878,  ^r  thd  dissoltition  of  hid  marriage  with  th^ 
reepgndent.  The  petitioner  had  triei  lA  vain  to  dis^soter  the  where  abonts  of  the 
^Bpondent  and  oo-fespondenis  and  had  been  unable  tb  serve  them  with  copies 
'ot  the  decree  Hwi.  Mr.  BranHtn  sabuitted  that  the  Court  ooold,  nnder  tfad 
'cironmstaooes,   laake   the   decree   abso^ntf^  wiftodt   sndi  servioe— i^ii^  v. 

WiUia  (1). 
fiiA  hotUMp  Made  AMdeerei^abSdlate. 


B^are  Mr.  JwiUe  Glover  and  Ifr.  Jasiiee  Miikr.  Sept  l7. 

Iv  tHB  AkTtER  or  THii  pBTTrioKs  Or  GABIKDA  CHANDRA  GHOSE  And  *     - 

ANorH&R. 

Xiode  o/CrMndl  Procedure  (Ad  XXV of  IS&\). «.  SlS—PariieB  to  Proceedings  under 
s.  318 —  yhio  are  to  be  served  ivith  Noticed  under  «.  BlS—Rigkt  of  a  Parly  in  pro^ 
ce^injB  under  «•  Sl8  to  mmmon  t^itnesaes— Discretion  ofihe  Magistrate, 

1E'b«  Depdty  lla^strttte  of  ^oolna  had  itistitated  proceedings  nnder' 
«.>lSof  theCbdeofCrittinalPMcednre,  with  respect  to  SSO  bigas  of  land 
called  GhiHeerabad,  possession  of  Which  was  claimeKll  by  Anands  Chandra  8irka^ 
^nd  Beniraohan  Biswas  on  one  side,  and  GabincUt  Chandra  Ghose  atid  dhama- 
«iiinUri  BasS  on  the  other,  ^pon  the  coikiplaiflt  ef  one  tiaiiiiziiddfn,  gottasta 
«f  Aiifttida  Ohsiidra  SUar  and  Befkimohan  BiswSs^  notfto  watt  ordered  to  bd 
^rted  on  CMiadaCfaaadra^HioBe.  Aftvr  the  D«paty  MagistKtte  had  takeh  wU 
deaee  aa  to  aetaal  pOssessiaB  from  both  ^artieB,  Bhaaiaaaadari  Dasi  preeented  a 
petition  at  the  kiM  momeot,  praying  tabo  made  a  party,  as  she  waa  a  co-sharer 
with  Gahiftda  (Sandra  Ghose  aad  otiiers  and  was  in  possession,  and  for  sum-* 
nooses  against  oerfcain  persons  to  appear  to  ^wb  eiridenott  in  aappovt  of  her 
iflaim.  The  Deptty  Magisttate  etamiued  otte  WitaesS)  who  was  present  in 
Oevrtk  onhpsir  heluUf>  ftttA  refused  to  pestpon^  the  case  for  the  examination  of 
the  oeiior  ti^nsases  oMAed  in  her  petdibft.  The  Deputy  Magistrate  ht^  that 
Ananda  Cbabdite  Slrkat  And  Benimohan  Biswas  weir6  in  possession,  and  passed 
■a  order  ret^irdifg  Ihem  in  p6ta«SsiOn. 

Gabixida  Chandra  Ghoee  and  Bhamasandari  Dasi  moved  the  Beasioos  Judge 
to  refer  the  proceedings  of  the  Deputy  Magistrate  to  the  High  Conrt* 
nnder  s.  434  of  thoCode  of  Criminal  procednrck  to  haye  the  order  passed  by  the 
Deputy  Magistrate  quashed  for  various  reasons.  The  Bessioas  Judge^however 
referred  the  proceedings  to  the  High  Court  on  only  two  poinUu  He  was  of 
opimon  that,    as  Ananda  CHiandra  Sirkar  and   Benimohan   Biswas  claimed  to 

*  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criadnal  frooedure* 
by  the  Sessions  Judge  of  Jessore. 

(l)4B.L.R*,O.0.,52. 
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faol  d  the  land  under  a  lease  from  teveiml  '  pertiee  ae  co-iHroprletgn,  one  of 
*  whom  was  Gabtnda  Chandra  Gboee,  who  had  appeared  and  dented  the 
gettoinBDesB  of  enoh  leaeei  and  of  poeeeasiop  nnder  it,  the  I>epa<7  Magiafcrate  waa 
wrong  in  passing  a  deoision  in  the  matter  without  giving  notice  to  the  other 
00-proprietors,  as  required  by  s.  318  of  the  Code-  He  Was  also  of  opinion  thai 
the  Deputy  Magistrate  ought  not  to  hare  refneed  to  summon  the  witnesees 
named  by  Shamasundari,  on  the  groond  that  her  applioation  was  made  at  the 
iaet  momenta 

Mr.  Soehforttor  Qabinda  Chandra  Ghose  and  JShamaanndari  Dasiin  support 
of  the  reference. 

ttr.  8afM  and  Baboo  Jaige^mi  Sham  for  Attaada  Chandra  Sirlour  and 
Benimohan  Biswas  Were  not  called  upon. 

l^he  judgment  of  the  High  Court  was  delivered  by-* 

Glotxb,  J.— *rhi8  IB  a  reference  made  by  the  Sesafons  Judge  of  Jeasoreto 
bare  a  certain  order  passed  under  a.  318  of  Act  ItXV  of  1861  by  the  Deputy- 
Magistrate  of  that  district  quashed. 

Vhe  only  substantial  groAnd  on  Whi<^  the  Judge  thinks  the  Deputy  iCagis* 
trate's  order  illegal  is  that>  whereas  the  patta  Under  which  one  of  the  parties 
in  this  case  claims  Was  Signed  by  a  great  number  of  co-sharers  ol  the  land  in 
question,  and  all  of  those  eo-shaien  have  not  been  served  with  notios^  hot 
only  one  of  them,  this  is  a  sufficient  ground  for  invalidating  the  whole  of  the 
Deputy  Magistrate's  proceedings^ 

There  is  nothing  in  the  law  whidh  enjoins  the  serving  oinotioe  sipoiiallthe 
oo'Sharers  in  an  estate  which  may,  in  some  shape  or  other,  form  the  snfajeotof  a 
litigation  nnder  s.  818.  O^hat  seotioa  sayS|  thati  alter  a  Magistrate  Is  satisfied 
that  a  dispute  likely  to  induce  a  brsaoh  of  the  peaoe  is  about  te  take  plaoe 
within  his  jurisdiction^  he  shali  record  a  proceedteg  staling  Hm  grounds  of  his 
being  so  satisded,  and  shaU  call  on  all  parties  eonoemed  in  sneh  dispute  to  give  in 
written  stetements  (rf  their  respective  claims.  It  is  quite  dear  that  the  Other 
co-sharers  who,  Mr.  Bochfort  contends,  have  not  been  served^  were  notooncened 
in  the  dispute,  for  in  that  case  they  would  have  undonhteay  appeared  in  tbeOoort 

below  and  taken  stops  to  support  the  reltawwe  amde  by  the  Jndge.  The  only  par- 
ties concerned  were  those  who  did  iwear  befora  the  Depaty  Ksgiatcate:  and 
although  it  may  bctecbnicaUy  said  that  Shamasnndari  got  no  notice^  it  ia 
dear  that  she  was  aU  along  aware  as  to  what  was  going  on  for  she  appeared  in 
Court  and  prayed  to  have  witnesses  eatamined  oil  her  behalf.  That  her  case 
was  not  thoroughly  gone  into  was  her  own  faulty  for  the  petition  asking  for  the 
examination  ofthe  witnesses  was  made,  as  the  Deputy  Magistrate  says,  at  the 
last  moment ;  and  in  the  exercise  of  the  discretion  allowed  him  by  the  law,  he 
refused  to  grant  any  further  postponement  of  the  case* 

Under  the  ciroumstences  it  appears  to  us  that  there  is  no  ground  on  which 
to  support  theJudge's  recommendation,  and  we  aooordingly  decline  to  interfere 
with  the  order  of  the  Deputy  Magistrate. 
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B^ore  Mr.  /utttM  Boyley  and  Mr.  Jiuiiet  Mitter. 
KHASRO  MANDAB  Ain>  anothsb(Plaizitiff8)v.  FBEMLAL  and  qthebb         ^872 

(PSTBNDANTS).*  ^Mff-    J^**. 


Limitation-^Act  VIII  of  1869  B.  C. — Computation  of  the  Period  of 

Limitation — Sngliih  Calendar. 

.  This  was  a  salt  brought  by  Xhasro  Maiwtftr  and  others,  on  the  Srd  Asar 
1278  i'aali  (6th  June  1871),  to  reoover  possession  of  7  bighds  of  hmd  in  Hafez, 
pore,  on  the  allegation  that  they  had  acquired  aright  ol  oocupany  OTer  the 
land  in  dispute,  and  that  they  had  been  dispossessed  by  the  miui^iir  of  the 
village  on  the  l&th  Asar  1277  Fasli  (18th  June  1870). 

The  defence  set  up  was  (inter  alia)  that  the  suit  was  barred  by  lapse  of 
time. 

The  Moonsiif  found  on  the  evidence  t)iat  the  plaintiffs  had  been  dispossessed 

on  the  10th  of  Asar  1277  Fasli  (18th  June  1870),  and  held  that,  as  the  suit  had 

been  brought  within  one  year  from  the  date  of  disxMMsession,  it  was  not  barred 

by  lapse  of  time.    On  the  merits  he  held  that  the  defendants  had  no  right  to 

eject  the  plaintiifs.    He  accordingly  passed  a  decree  in  favor  of  the  plaintBifs. 

On  appeal,  the  Subordinate  Judge  held  that  "  it  was  a  known  fact  thait  in 
Suba  Behar  the  settlement  and  ploughing  of  the  land  commenced  from  tbe 
month  of  Asar.  Besides,  according  to  Act  VTII  of  1869,  in  Suba  Behar, 
where  the  Fasli  year  is  in  use,  the  account  of  the  new  year  commences  from  the 
month  of  Asar.  Under  these  circumstances  the  date  of  the  plaintiffs'  dispos- 
session ought  to  be  calculated  from  the  1st  of  Asar  ; '  that  the  suit  was  brought 
after  the  month  of  Asar  1278,  Fasli, — that  is,  after  one  year."  Consequently 
the  suit  was  barred  by  lapse  of  time.  He  accordingly  dismissed  the  plaintiffs' 
suit. 

The  plaintiffs  appealed  to  the  High  Court. 

ft 

Baboo  Budh  8in  Sing,  for  jthe  appelkmt,  contended  that  the  suit  was  not 
barred,  aa  the  oalonlation  was  to  be  amfle  by  the  Bnglish  calendar-*  iraJUraja 
dai  M€»0ml  Bia^  Bakadur  v.  Lai  Ramg  Ptol  Bing  (1).  Aceocding  to  such  caloula* 
tiott  the  snt  was  within  time. 

Munshi  MahmiMd  Ynaag,  for  tl^  respondent,  contended  that  tiiexe  was 
nothing  in  s.  27,  Act  VIII  of  I860  (B.  C.)  to  shew  that  the  calcuhition  was 

*  Special  Appeal,  No,  488  of  1872,  from  a  decree  of  the  Subordinate  Judge  of 
Bhaugulpore,  dated  the  8th  December  1871,  reversing  a  decree  of  tbe  SCoonsiff 
of  that  district,  dated  the  16th  August  1872. 

(1)  4  B.  L.  R,  App.^  68> 

67 


42 


BENGAL  LAW  REPORTS. 


[VOL.  IX. 


1872 


Khasbo 

MA.NDAB 

V. 
PREHLAL. 


to  be  made  according  to  the  English  calendar,  and  there  being  nothing  express 

« 

'n  the  Act>  the  custom  of  the  district  must  be  followed. 

The  Judgment  of  the  Court  was  delivered  by — 

Batlet>  J. — We  think  this  case  must  be  remanded  to  the  Lower  Appellate 
Court  for  trial  on  the  merits. 

It  is  found  by  the  Lower  Appellate  Court  as  a  fact  that  the  cause  of  action 
arose  from  the  1st  Asar,  when  ft  is  the  custom  of  the  people  of  that  part  of 
the  country  to  begin  cultivation.  S.  27,  Act  YIII  of  1869,  B.  C,  merely 
says  that  the  suit  is  to  be  instituted  within  one  year  of  the  cause  of  action. 
It  does  not  provide  aooording  to  what  oalendsir  that  year  is  to  be  calculated* 
On  the  contrary,  cl.  2,  s.  2.  Act  I  of  1868,  provides  that "  jean"  and 
"  months"  are  to  be  calculated  aooording  to  the  British  calendar,  unless  the 
contrary  be  expressed.  Now,  although  that  is  an  Act  expressly  referring  to 
Acts  passed  by  the  GovemoivQeneral  in  Council,  we  think  that,  in  the  absence 
of  any  provision  in  the  Bengal  Council  Act,  the  interpretation  given  in  Act  I 
of  1868  must  be  followed,  and  following  that  interpretation,  the  present  suit  is 
in  time. 

The  judgment  of  the  Lower  Appellate  Court  is  accordingly  reversed^  and 

the  case  remanded  for  trial  on  the  merits. 

The  costs  of  this  appeal  and  of  the  Lower  Appellate  Court  will  abide  the 
ultimate  results . 


1872 
Sept,  21, 


M^ort  Mr.  JueHcm  U<tephef$i)n, 

THE  QUEEN  v.  TABINICHARAN  PET  Axm  otrzbs. 

Evidence  Aei{I  of  1872), ».  82,  d  Z— Letter  of  Advice, 

The  prisoner,  Tarinicharan,  was  charged  with  forging  for  the  purpose  of 
cheating  and  using  as  genuine  a  forged  railway  receipt  or  bUl  of  lading,  for 
the  purpose  of  obtaining  from  the  East  Indian  Railway  Company  certain  goods 
which  had  been  entrusted  to  the  Company  to  be  oamed  from  Delhi  to  Calcutta. 
The  Standing  Couneel  for  the  prosecution  sought  to  prove  the  delivery  of  the 
goods  to  the  Railway  Company  by  putting  in  a  letter  from  the  consignor  at  Delhi 
to  his  partner  in  Calcutta,  advising  the  despatch  of  the  goods.  He  submitted 
that  the  letter  was  a  "  document  used  in  commerce,  written  or  signed"  by  a 
person  "  whose  attendance  could  not  be  procured  without  an  amount  of  delay 
and  expense  which,  imder  the  circumstances  of  the  case,"  would  be  unreason- 
able, and  therefore  that  it  was  relevant  ymder  s.  32,  cl.  2  of  the  Indian  Evidence 
Act  (I  of  1872).  The  Court  refused  to  receive  the  evidence,  and  intimated  a 
doubt  whether  such  a  letter  would,  under  any  circumstances^  be  receivable^ 
since  it  was  beyond  the  instances  q^ecified  in  the  section. 
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Before  Mr,  Justice  Maephereon, 

1872 
L.  HARRISON  Ain>  othbbs  v.  A.  H.  HOPE.  Dee.  2. 


LimUatiwy^AehMwUdgmeint^Aci  XIV  o/18fi9/s.  4-— £r«rvice  o/Simmhom  on  Qfieer, 

Thb  plaintiffs,  who  carried  on  business  in  Calcntta  as  tailorf  and  outfitters, 
under  the  sl^le  of  Banken  k  Co.,  sued  to  recoyer  from  the  defendant,  an  offices 
in  the  army,  the  sum  of  Bs.  1,267-3  for  the  price  of  goods  sold  and  delivered, 
work  done,  and  matenaU  provided. 

Service  of  summons  was  effected  by  transmitting  a  copy  by  post  to  the  Com. 
manding  Officer  of  Secnnderabad,  where  the  defendant  was  stationed,  who 
Returned  it  with  the  defendant's  acknowledgment  endorsed  thereon,  and  with  a 
certificate  that  it  had  been  duly  served,  but  there  was  no  affidavit  of  service. 
The  service  was  held  to  be  sufficiently  proved* 

The  period  of  limitation  had  expired,  but  the  plaintiffs  relii^  on  certain 
letters  of  the  defendant  as  containing  an  acknowledgment  of  the  debt.  These 
letters  were  in  answer  to  letters  from  the  plaintiffs,  stating  the  amount  of  the 
debt,  demanding  payment  thereof,  and  thieatening  legal  pMMeedings ;  but 
^hey  themselves  neither  contained  any  mention  of  the  sum  due^  nor  any  promise 
to  pay  the  sum  daimed.    They  were  as  follows :— • 

"I  simply  did  not  answer  your  letters  because  I  had  nothiiig  satisfactory  to 
say,  Ton  know,  as  well  as  I  can  tell  you,  the  immense  delays  and  difficulties 
attending  contested  legal  measures.  I  trust,  therefore,  you  will  dome  the 
favor  to  afford  me  a  little  longer  time,  and  kindly  instruct  your  lawyers  not  to 
commenee  legal  measures,  as  they  tell  me  they  are  instructed  to  do." 

Aud  again-* 

*'  you  w^l  hear  Qnally  from  i^e  in  the  flnt  we^  of  Janmyry^  and  I  hope  this 
will  be  satisfactory.    I  am  obliged  to  you  for  the  tii^e  already  given." 

The  last  letter  was  in  the  fdilgwing  t&r^m  -"^ 

"  Since  I  met  with  a  nearly  fatal  accident  in  Fefamaxy,  the  progress  of  my 
aHairs  has  lor  that  reason  been  very  slow,  as  for  months  I  was  incapable  of 
writing,  and  even  now  do  so  with  difficulty.  Of  oourse,  I  cannot  prevent  your 
suing  me,  but  I  should  be  much  obliged  if  you  would  give  a  little  longer  delay 
before  doing  so." 

Mr,  Ferguseon  for  the  plaintiffs.  • 

Magphbison,  J,,  held  that  the  defendant's  letters,  tnken  in  oonaezion  with 
those  froni  the  plaintiffs,  formed  a  sufficient  acknowledgment  to  take  the  case 
out  of  a^  pperation  of  the  Limitation  Act. 

Attorneys  for  the  plaintiffs :  ICessrs.  Bemen,  8cmd9rt<m  QSd  Upton, 
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Before  Mr.  Justice  Glover  and  Mr.  Juetiee  Pontifex. 

THE  QITEENv.  ISBEE  PEBSHAD  SING  • 
1H72 

^'^^''  *^-  Power  of  a  Meigiilrate — ReeogMutnee  to  keep  the  peace. 

Tkb  f oUaving  case  was  submitted  by  the  fioesioiis  Judge  ofGyalortba 
opinion  of  the  High  Court : — 

"  The  party  (Isree  Pershad  Sing)  was  called  upon  by  the  summons  to  show 
cause  why  he  should  not  be  reqtiired  to  enter  into  his  own  recognizances  to 
keep  the  peace  for  six  months,  the  amount  specified  being  Rs.  200.  Subsequent- 
ly, on  appearing  before  the  Magistrate,  he  was  required  to  enter  into  his  own 
recognizances  to  the  amount  of  Bs.  4,600>  and  to  find  two  sureties  in  Be.  1,000 
each,  the  period  being  at  the  same  time  extended  to  one  year.  It  has  been 
contended  before  me  that  the  Magistrate  was  not  authorized  by  law  in  either 
increasing  tixe  amount,  alterhtg  the  nature  of  the  security,  or  extending  the 
period  for  which  it  was  required,  but  was  bound  to  obserre  in  all  respects  the 
wording  of  the  snmm6tts.  I  should  be  glad  to  be  farored  with  the  opinion  of 
the  High  Court  upon  the  point.' 


»» 


The  jodgnent  of  the  High  Court  was  delivered  by— 

Glover,  J. — We  think  that  the  Sessions  Judge  is]  correct  in  his  vio>w 
of  the  law,  and  that  the  Magistrate  was  not  justified  in  increasing  the  amount 
of  security  and  in  demanding  sureties  on  a  simimons  which  provided  only 
for  a  recogpnizanoe  of  much  snufller  amount,  and  made  no  mention  of  sureties 
at  all. 

The  order  of  the  Magistrate,  directing  recognizaaoes  to  the  amount  of. 
Bs.  4,000,  and  sureties  to  that  of  Bs.  1,000,  to  be  taken,  is  quashed.  If  the 
Magistrate  stiU  thinks  that  heavier  security  should  be  taken  than  that  first 
determined  upon,  he  should  issue  a  fresh  summons,  setting  forth  the  amount 
intended  to  be  taken,  so  that  the  party  concerned  may  have  full  opportunity  of 
showing  cause  against  the  order,  if  he  wishes  to  do  so. 

•Reference  No.  132,  dated  Uie  3rd  October  1872,  from  the  Sessions  Jujige  of  G>-a. 
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Brfore  Mr,  Justice  Kemp  and  Mr.  Justice  Pontifex, 
In  the  kattxb  or  thb  Pxtitxo!i  or  SHAMASANKA.E  MAZITHDAB.*  ig^g 


bode  of  Criminal  Procedure   (Act  XXV  qf  186V,  «•  318 — Summoning  Witnessts. 

The  Assistant  Magistrate  of  Ooalttndo,  on  perusal  of  a  Police  report  and 
the  evidence  in  certain  other  cases,  held  that  there  was  a  likelihood  of  a  breach 
of  the  peace  taking  place  with  regard  to  a  piece  of  land,  and  issned  notices  on 
Baboo  Shamasankar  Masumdar  and  Bani  Anandamayi  Dasi  as  parties  con- 
cerned in  the  dispute  likely  to  give  rise  to  a  breach  of  the  peace,  to  file 
written  statements  of  their  respective  claims  to  actual  possession.  Both  sides 
filed  written  statements.  Shamasankar  Mazumdar  then  petitioned  the  Court 
to  summon  witnesses  on  his  behalf,  alleging  that  he  was  unable  by  his  own 
efforts  to  procure  the  attendance  of  his  witnesses.  The  Assistant  Magistrate 
merely  ordered  the  petition  to  be  placed  on  the  record  (nathi  shamU  peeh) 
and  proceeded  to  examine  witnesses  tendered  by  Bani  Anandamayi,  and  upon 
their  evidence  held  that  she  was  in  possession,  and  passed  an  order  retaining 
her  in  possession.  In  his  judgment,  the  Assistant  Magistrate  remarked,  with 
reference  to  the  petition  of  Shamasankar  Masumdar,  praying  the  Court  to 
proture  the  attendance  of  his  witnesses,  that,  in  cases  coming  under 
Chapter  zxii  of  the  Criminal  Procedure  Code,  he  had  no  power  to  summon 
any  witnesses. 

Baboo  Nalitehandra  Sen,  on  behalf  of  Shamasankar  Mazumdar,  moved 
the  High  Court  (Batusy  and  MxTTm,  JJ.),  under  s.  404  of  the  Code  of 
Criminal  Procedure,  and  obtained  an  order  calling  for  the  proceedings  of 
the  Assistant  Magistrate  of  Goalundo,  that  the  order  passed  by  him  might 
be  quashed,  on,  among  others,  the  following  grounds,  that  the  initiation 
of  the  proceedings  was  not  based  upon  any  legal  evidence,  and  that  the 
Assistant  Magistrate  ought  to  have  summoned  any  witnesses  required  by  the 
parties  who  were  concerned  in  the  dispute. 

Babooe  Ndlitchandra  Sen  and  Oirijasankar  Mazumdar  for  the  petitioner. 

» 

Baboo  Durgadae  Dutt  for  Anandamayi  Dasi. 

Baboo  Nalitchandra  Sen  contended  that  there  was  no  evidence  before 
the  Magistrate ;  that  Chapter  zzii  of  the  Procedure  Code  must  be  read  with 
the  other  parts  of  the  Code,  not  inconsistent  with  any  of  the  special  provisions 
in  that  Chapter. 

*  Miscellaneous  Criminal  Case^  No.  194  of  1872,  against  an  order  of  the  As* 
sistant  Magistrate  of  Qoalundo^  dated  the  4th  September  1872. 
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J  second  point,  contended  that  the  petitioner  was  not  entitled  to  complain  of  the 

Mattes  of    i^^^usal  to  summon  his  witnesses,  as  he  did  nothing  to  press  his  application 

THE  Petition  except  filing  a  petition. 
OF  Shama- 

8ANKAB  Ma-       rpjjg  Judgment  of  the  High  Court  was  delivered  by— 

Kemp,  J. — ^The  first  point  taken  in  this  case  is  that  the  proceeding  of  the 
Magistrate  iinder  s.    318   of  the   Criminal   Procedure  Code   is  based  upon 
^  •  the  report  of  the  Police  officer  alone,  and  such  report  not  being  legal  evidence, 

all  the  proceedings  subsequently  taken  by  the  Magistrate  are  without  juris- 
diction. On  referring  to  the  record,  we  find  that  the  Magistrate  did  not  pro~ 
ceed  upon  the  report  of  the  Police  officer  alone,  in  which  cas«,  perhaps,  under 
the  ruXings  of  this  Court,  the  objection  might  avail  (1) ;  but  we  find  that  the 
Magistrate  refers  to  evidence  taken  in  other  cases,  which  we  must  assume  he 
inspected,  and  he  goes  on  to  say  that  he  is  satisfied  uppn  that  evidence  that 
there  was  a  likelihood  of  a  breach  of  the  peace.  This  objection  is  therefore 
overruled. 

The  next  objection  is,  that  the  petitioner  has  not  had  a  proper  hearing 
inasmuch  as  the  Magistrate  held  that  the  law  did  not  confer  upon  him 
the  power  to  summon  witnesses,  in  cases  of  this  description,  and  'vrhen  the 
petitioner  prayed  the  Magistrate  to  summon  his  witnesses,  no  order  beyond 
placing  his  petition  on  the  record  was  passed.  On  referring  to  the  judgment 
of  the  Magistrate,  we  find  that  he  states  that  he  can  find  no  provisions  in 
Chapter  zxii  for  the  summoning  of  witnesses.  Ko  doubt  th^^  is  no  menfton 
in  that  Chapter  of  any  partioular  provisions  under  which  witnesses  are  to 
be  summoned ;  but  in  cases  coming  under  s*  318,  oral  evidence  as  to  the 
fact  of  possession  is  always  addt^ced  ;  ax^d  it  is  the  duty  of  tlte  Court,  if  the 
parties  cannot  produce  their  witneese^j  to  issue  suinmon&es  for  their  attend- 
ance. Now,  in  this  case,  it  is  clear  that  tl^e  petitioner  petitioned  the  Magistrate^ 
•  urging  his  inability  to  produce  his  witne990«,  ai|d  asking  fqr  the  assistanee  of 
the  Court  to  summon  these  witnesses.  It  does  not  appear  that  any  proper 
order  was  passed  upon  this  applicati<»,  and  therefore  it  amotints  to  this  that 
the  petitioner  has  not  had  a  proper  hearing. 

We  therefore  send  back  the  case-  The  Magistrate  will  summon  the  wit- 
nesses for  the  petitioner,  and,  after  hearing  and  considering  their  evidence, 
pass  a  fresh  decision. 

(1)  See  In  the  matter  of  Jthe  Petition  of  J.  D.  Sutherland,  ante,  p.  229. 
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See  Jurisdiction. 

OF  FALSE  CHAEGE 

See  Penal  Code,  ss.  108,  109,  and  211. 
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ACCUETlO^^Hvidence—CivU  Frocedtire  Code  {Act  VIII  of 
1859),  8.  7.]  The  question  whether  land  is  formed  by  gradual 
accretion  depends  on  evidence :  but  it  would  be  an  error  in 
law  to  consider  it  as  conclusive  of  that  fact  that  the  surface  of  the 
land  had  all  been  changed,  and  the  marks  all  obliterated,  so  that 
no  old  houses,  or  trees,  or  mounds,  or  vestiges  of  boundary  could 
be  found,  and  that  all  the  surface  of  the  land  was  fresh  land  which 
had  been  brought  down  by  the  river. 

Lopez  V.  MaddcM  Thakur  commented  on. 

Suing  for  new  accretions  after  a  former  suit  is  not  a  splitting  of 
action  within  the  meaning  of  s.  7  of  the  Civil  Procedure  Code. 

Pahalwan  Sinqh  V,  Mauabajah  Muhbssub  Bitkhsh  Singh 

BahabooR. 
Maharajah  Mueessu^  Bukhsh  Singh  Bahadoor  v.  Mbgh- 

BURN  Singh 

ACKNOWLEDGKENT 

See  Limitation. 

A0T-1844-V 

See  Promissory  Note. 

18i8-XXI    .      ... 

See  Pboi^issobt  Note. 

1850— IX,  ss.  26  and  41— 3rcJ  Side  of  Pradiee  of  CaleuUa 

SumU  Cause  Court—Time  for  Service  of  Sw»M»on«.]  Under 
s.  26  of  Act  IX  of  1850,  the  time  for  service  of  summons 
on  a  defendant  sued  in  the  small  Cause  Court  must  in  all  cases 
be  fixed  by  tbe  Rules  for  regulating  the  practice  of  the  Court ; 
consequently  the  Court  has  no  power,  under  the  8rd  Rule  of 
Practice,  to  order  service  of  summons  on  a  defendant  at  any 
time  before  trial.  The  last  six  words  of  that  rule  are  ultra  vires. 
Bhairabdan  Ramchand  v.  Bassantlal  Bhagat  ... 

1857-XI 

See  Jurisdiction. 
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■1859— Vin,  s.  5 

See  ScriT  fo$  Land. 
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See  Accretion. 
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See  Declaratory  Deoreb. 

,  8.  Ill 


See  Civil  Procedure. 
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ACT — ^18.')9— VIII,  s.  l70^Judgmeni  agaimtt  Tarty  for  Non'oHend- 
ance^  Statement  in  Written  Statement  not  Proof  J]  The  discretion 
which  a  Court  hsA,  under  b.  170  of  Act  VIII  of  1859,  of  passin|]^ 
judgment  againsta  party  for  non-compliance  with  the  Court's  or. 
der  to  attend  and  give  evidence  or  produce  documents  in  a  suit, 
is  not  confined  to  cases  where  the  party  summoning  him  cannot 
prove  hiB  case  otherwise  than  by  the  evidence  of  such  other 
party,  or  where  the  fact  to  be  proved  is  solely  and  exclusively 
within  the  knowledge  of  such  other  party. 

A  bare  allegation  by  a  defendant  in  his  written  statement,  with- 
out any  proof  in  support  of  it,  that  a  certain  person  is  his  inveter- 
ate enemy,  is  not  sufi&cient  to  discredit  that  person's  testimony. 

KA.8INATH  ShaHA  V.  DWABKANTH  SiBKAR  ...  ...      215 


,8.204  ...  ...  ....  App.      17 

See  Su&STY. 

B.  223  ...  ...  ...  App.      26 


See  SuEETT  OF  A  Nazir,  Stjit  against,  for  Dahages. 

8.  240  ...  ...  ...  ...    180 


See  Civil  Procedubb  Code. 

',  8.  246,  Bdght  of  Stnt  wnder-^Beclaratory  Decree — 


Cause  of  Action — Limitation, 
Amjaj)  Ali  V.  KuKKU  Shaw  ...  ...  App.      28 

'f  8.    OVji  ...  ...  «.»  ...  XI- 


See  Hindu  Law. 

^~^''~^.  S.    tJ /  f  •*•  »..  ...  ..♦        iOl 


See  Bevisw. 
•X. 


See  Suit  fob  Pent  of  Lands  on* which  are  Arbats, 
Ghats,  and  Bazars. 

B.     Lu  •••  ■■•  ...  ■•*        JLXhf 


See  Enhancement  of  Bent. 

'j  8.   AUy  Cl*  4  ...  ..•  ...  ...       i-lrL 


See  Suit  fob  Enhancement  of  Bent  of  Jjamd  covered 
WITH  Buildings. 

'^vX  T  •••  ...  •«•  r.  •  ••■       ii'MO 

See  Limitation. 


See  Limitation. 
-1860 — XXXI,  88.  25,  26,  and  32 — Carrxjing  or  possessing  Arms 


withotui  a  Lieenee — Issue  of  Swnvmons  or  Warrant  without  specL 
fyvng  the  charge. 

In  the  matter  of  the  Petition  of  Baboo  Bameshar  Prasad 
Naratam  Singh...  ...  ...  ,..  App.      34 

XLV. 

See  Penal  Code. 

— 1861— XXV, 

See  Criminal  Procedure  Code. 

— 1862— XVn,  8.  4  ...  ...  ...  ...      36 

See  Jurisdiction. 

1866-VIII  (B.  0.)—Scdefor  Arrears  of  Bent^Fraud^Bights 


of  a  Purchaser  at  an  Auction-sale  held  under  Act  VIII  of  1865 
(B.  C.)  when  vn  collusion  wUh  the  former  Proprietor— Landlord 
and  Tenanf]    A  proprietor  of  a  talook,  whica  wskS  about  to  bo 
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.sold  for  arrears  of  rent,  entered  into  an  arrangement  with  the 
plaintiff,  whereby,  in  consideration  of  a  share  in  the  purchase,  he 
agreed  to  nse  his  influence  to  urge  on  the  sale,  and  to  secure  the 

Purchase  to  the  plaintiff.  Under  this  arrangement  the  plaintiff 
ecame  the  purchaser  of  the  talook,  and  the  former  proprietor 
obtained  a  share  in  purchase.    A  suit  by  the  plaintiff  to  oust  the 
under-tenants  was  dismissed ;  the  plaintiff  took  only  as  a  pur- 
chaser at  an  ordinary  execution- sale,  and  did  not  obtain  the  benefit 
of  s.  16  of  Act  VIII  of  1865  (B.  C.) 

Srinath  Ghosb  v.  Haronath  Dutt  Chowdhey  ...  ...     220 

ACT— 1865— XX,  ss.  11  and   IZ—Mean'mg  of  the  wm-d  **  Practise" 
— Mookhlar.']  The  writing  a  petition  tor  a  party  who  presents 
it  in  Oourt  is  not  acting  as  a  Mookhtar  within  the  meaning  of  s.  1 1, 
Act  XX  of  1865 ;  and  the  writer  is  not  liable  to  punishment  un- 
deV'#.  13  for  practising  as  a  Mookhtar  without  a  certificate. 

In  re  Kali  Guaran  Uhund,  Petition br  ,„        App.      18 

1866 — V  ...  ...  ...  ,.,  ...     44-1 

See  Promissory  Note. 

'  '  ^"^""jtV^V  ..I  T.»  •*•  (•■  .««       40i) 

See  Registration  of  Deeds. 


— 1869— VIII  (B.C.) — Laiida  occupied  toUh  Buildings,  Suit  for 
Enhancement  of  Rent  of  ^-Jurisdiction  of  Civil  Court.]  A  plaintiff 
brought  a  suit  for  enhancement  of  rent  of  lands  occupied  with 
buildings,  under  Act  VIII  of  1869  (B.  0). 

Held  per  B.  Jackson,  J.,  that  though  Act  VIII  of  1869  (B.  0.) 
does  noD  applj^  to  lands  used  for  buildmg  purposes ,  the  Civil  Cou  rt 
has  jurisdiction  to  determine  suits  concerning  the  rent  of  such 
lands,  and  therefore  had  jurisdiction  to  entertain  the  present  suit. 

Held  per  Mittbk,  J.,  that  the  word  "land"  in  Act  VIII  of  1869 
(B.C.)ia  used  in  its  ordinary  sense,  quite  irrespective  ef  the  pur- 
poses for  which  it  is  applied,  and  that  a  suit  for  enhancement  of 
the  rent  of  land  on  which  a  house  is  built,  will  lie  under  Act 
VIII  of  1869  (B.  C.) 

BraJANATH   KuNDU   CHOWDHTRt  V.  LoWTUER  .,,  ...      121 

•••  ••»  ...  ^PP*        41 


See  Limitation. 


•••  *•• 


jS«e  Suit  for  Rent  at  enhanced  Rates  op  land  situ- 
ated IN  A  Town. 

,  8.  14  ...  ,.,  ,,,  ...     125 


See  Enhancement  op  Rent, 

1870-VII        ...  ...  ...  ...  ...      30 

See  Court  Fees*  Act* 

,. 1871-VI,  8.  23...  ...  ...  ...  ...     190 

•  See  Bengal  Civil  Courts'  Act. 

1872-1, 8. 32,  cl.  2  ...  ...  ...  App.      42 

See  Evidence  Act. 
ACTUAL  PO S SES JS 10 N-CWwtna?  Procedure  CodefAd  XXV of  1 86 1 ) , 
8s  282  oMd  SlS-^Breach  of  the  Peace  regarding  Possession  of  Land.] 
The  possession  of  a  hiaster  by  his  servant— of  a  landlord  by  his 
immediate  tenant,  the  person  who  pays  rent  to  him— of  the  person, 
who  has  the  property  in  the  land  by  tlie  usuf nictuary,  come  within 
the  meaning  of  the  words  "actual  possession"  in  s.  318  of  the 
Code    of  Criminal  Procedure.    Their  meaning    is  not   limited 

68 
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to  bodily  possession.    But  a  person  is  not  in  "  actual  possession'' 
where  the  rents  are  paid  by  the  actual  occupier,  not  to  him,  but 
to  an  intermediate  holder. 

All  that  is  required  to  make  a  proceeding  under  s.  318  proper 
and  ▼alied.is  that  the  Nfagistrate  should  be  satisfied  that  a  dispute 
exists,  and  he  is  to  reoora  the  grounds  of  his  being  so  satisfied. 
There  is  nothing  which  defines  upon  what  grounds  he  shall  be 
mtisfied,  or  Umits  him  to  being  satisfied  by  evidence  given  be- 
fore him. 

If  a  MacriBtrate  is  satisfied  that  the  circumstances  of  a  case  pe* 
quire  it,  he  may  make  an  order  under  s.  282,  notwithstanding 
that  he  has  taken  reoogniiances  under  s.  282. 

Ih  THB  ICATTBE  OF  TH^  PhTITldl?  OF  J.  D.  SpTHVBLAlfB  ...      229 

ADJOTJBNBD  HBAEI^G  ...  ...  ...  ^pp.      15 

See  Civil  Proojbdtjrb. 
ADJOXTBNMENT       ...  ...  ...  ...  ...    3o4 

See  SuPKBIHTBNDVirCB,   POWBB  OP,  BT  HiGU  CoURT. 

ADMINI8TBATI0N,  LETTERS  OF         ...  ...  ...      30 

See  Court  Fbes'  Act 

AFFIDAVIT  FILED  AFTER  ADJOirRN"ME:NT        ...  App.      10 

See  Ebkotal  of  Sun  from  Mofussil  Court. 

AGREEMENT  ...  ...  ...  ...  ...    348 

See  L1MITA.TIOV. 

-NOT  TO  APPEAL  ...  ...  ...    460 

See  Apfbal. 

ALIBNATIOV  BY  HINDU  WIDOW        ...  ...  ...      76 

See  Hindu  Widow. 

A^FEAJr-^ Agreement  not  to  afiieal — Council  -  Oosta — Sum  given 
Nomine  Bxpenearum^  Where  the  Council  for  the  appealant  had 
af^reed,  at  the  hearing  of  the  case  on  appeal  before  the  High 
Court  that,  if  the  High  Court  would  restrict  its  judgetant  to  a 
finding  on  one  of  several  issues,  his  client  would  not  appeal  to 
England :  HM  that  that  agreement  was  binding,  and  that  the 
appeal  conld  not  be  heard. 

Where  an  appeal  is  preferred  contrary  to  an  agreement  not  to 
appeal,  application  to  stay  the  proceedings  should  be  made  before 
tne  case  is  prepared  for  hearing. 

'  A  fixed  sum  was  given  to  eacl^  respondent  nomme  espeiMorum 
in  Ueu  of  costs. 

MUNSHI  AXIR  Axi  v.  VfMUhM^WL    IkDBRJIT     KqVB    49D  EaK 

Bahadur  Sing            ...              ...  .  .              ...    469 

^"^"■^"^■■^      ...               ...              ...              .«•  .*•    If**-' 

See  Bbngil  Cpttl  Courts^  Act,  s.  22. 
,  COSTS  OP,  SBCUEITY    FOR  ...  ...               ...      11 

See  Hindu  Lav. 

_ B^ROM     ORDER     IN     BXBOTJTION  OF    DECREE, 


WHERE  THE  AMOUNT  EXCEEDS  R8.  6,000,  BUT    THE 
AMOUNT  IN  SUIT  WAS  LESS  THAN  RS.  6,000. 

Rat  Dhanpat  Siva  Qahadurv.  Hadhumati   Dbbia»  aLias 
Jhutu  Dbbia  ...  •.  ...  ...    197 

,  POINT  A  RGUABLE  ON 

Mahabani  Hirabath  Kobe  v.  Baboo  Ram  iS^abain  Sing  ...    27i 
•TO     PRIVY    QOTJ^Glh—Suhjeci-matter     m   Suit   und&i^ 


appealable  YalAJiA~~I)6cieion  to  govern  other  Suite^^radici'^Leav^ 
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to  appeal^  Leave  to  appeal  to  the  privy  Council  granted  where 
the  appeal,  thongh  valued  at  less  than  Its.  10,000,  involved  in- 
directly questions  respecting  property  of  the  value  of  Rs.  10,000, 
jnasmuch  a^  the  judgment  of  the  High  Court  would  govern  the 
decision  in  other  suits  which  the  p&uti^  intended  to  bring  on 
precisely  the  same  grounds,  and  in  respect  of  which  precisely 
the  same  question  would  arise  as  had  arisen  in  the  smt  sought 
to  be  appealed. 

AvAUDA  Chandra.  Boss  v.  L.  P.  D.  Bbouohton...  ...    423 

APPEALABLE  VALUE,  SUBJBC  I'-MATTBB  IN  SUIT  UNDER     423 
8ee  APPBA.L  to  Pbivy  Council. 

APPEALS  IN  CRIMINAL  OASES         ^     ...  ...  ...        6 

See  Juues  of  High  Court,  Powi-it  of  a  bikgls, 

ABMS,  %ARRYING    OR    POSSESSING,    WITHOUT   A     LI- 

CENSE   ...  ...  ...  ...  ...        App.      34 

See  Act  XXXt  of  1860,  ss.  25,  26,  &  3^. 
ARREARS  OP  RENT,  SALE  FO  t  ...  ...  ,.,    220 

See  Act  VIII  of  1866  (B.  .C) 
^^ r— OF  PATNI  ESTATE  FOR  ...      87 

See  Patni  Estate. 

ARREST,  WARRANT  OP,  UND155  B5GULATI0N  III  OF  1818       3(5 
See  JuiiiSDicTioN. 

ATTACHMENT  ...  .,.  ...  ...  ...    180 

See  CiyiL  P&oceduRB  Godb,  s.  240. 
ATTORNEY— 4Ppi^«JatM)»  by  4itomey  for  Withdrawal  or  DiemiBMl 
of  euit  for  judicial  SeparntUm  for  <md  Poynii^&tkt  qf  hie  tawd 
CoeU  oy  Beaponietfi. 

lf»  V*  If'  ...  •••  ••*  *••  joL^p*  93 

'fi^^Ayil^Evidenfie^8ti^)ieiwn,']'hct  determining  tl^e  right  to  pro- 
perty seized  in  execution,  the  Court  mnst  not  daclare  a  parson 
claiming  as  purchaser  to  be  a  hen^midao'  for  tl^e  debtor  upon  sas- 
picioi^  merely,  but  its  detcision  must  rest  upon  legal  grpmids 
established  by  legal  testimony. 

F^EZ   B^X    CkoWDH&r    V.    Fa^BUPDIN     M4.H0)fnEiD     Ah&siv 

CQo'wpuRir       ...  ...  ...  ...  ...    456 

BENGAL  CIVIL  COURTS' ACT  (VI  OF  1871),  b.  22-4ffpeal-' 
Sld}je(U'nkatter  in  IHapute-'Jurisdietidn  ef  the  High  Oowrt,}  llie 
appeal  from  the  decree  or  order  of  a  Subordii^ate  Judge  on  MunsiiP, 
where  the  amount  of  value  of  the  subjeot-n^tter  in  dispute  in  a 
suit  exoeeds  Rs.  5,000,  Ijerto  the  High  Court  although  the 
amount  or  v^ue  of  l^e  si^bject-mattar  in  dispute  in  appe^  is' 
Jess  than  Rs.  5,000. 

In  THE  MATTER  Of  T^E  APPEAL  OP  Dui^I  ChUHB    ...  ...      190 

'BO'^B— Evidence — Non-reg  ietraiion.'i  In  an  action  on  a  bond  and 
mortgage,  wbich  was  not  registered,  and  the^oe^Maof  which  was 
denied,  the  Prinoipal  Sadder  Ameen  decided  m  favor  of  the  plaint- 
iffs ;  but  such  juagment  being  reversed  by  the  High  ( 'Ourt,  the 
Judicial  Comtnittee  considering  that  too  much  weight  had  been 
given  to  the  fact  of  non-registration,  reversed  that  finding,  and, . 
after  a  careful  analysis  of  the  evidence,  found  the  bond  to  be  * 
genuine. 

(^AHOAPRASAI)  ▼.  MaWJI  LaI.  AND  MUSSAKAT  LaIU  ...      426 

— ,NOVATION  OF •  ...  ...  ...    36li 

See  Notation  op  Bond. 
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BOUGHT  AND  SOLD  NOTES,  VAKIANCE  BETWEEN  ...    245 

See  OoNTJiACT  of  Salb. 
BREACH  OF   THE    PEACE    REGARDING  POSSESSION  OP 

J i/VJM U  .••  •«•  •••  •••  •••  •■•      M^<7 

iSlee  A.CTC7AL  PoSSSSSlON 

CATTLE,    ORDER   BY   MAGISTRATE    PROHIBITING    THE 

STRAYING  OP      ...  ...  ...  ...        App.       36 

See  Cbiminal  P&ocsdurb  Code,  s.  62. 
CAUSE  OP  ACTION     ...  ...  ...  ...        App.      28 

iSee  Act  VUI  of  1859,  s.  246,  Right  of  SiriT  uxdeb. 

CHAMPERTY ...  ...  ...  ...      76 

See  Hindu  Widow,  Alibiiation  bt. 

CIYIL  COURT,  JURISDICTION  OP         ...  ...         ^    ...    121 

See  Act  VUI  of  1869  (B.  0.) 

COURTS'  ACT,  BENGAL,  1871,  s.  22      .  ...  ...    190 

See  Benoai.  Civil  Courts'  Act. 


.-PROCEDURE— ilc<  VJIl  oflSbde.  Ill -Non. appearmce  of 
Defeihdani  ^Adjourned  Hearing-^ Costa. 

T.  G.  NbWTOK  V.  KURNEHDHONE  ...                     ...           App.        15 

CODE                  ,,,  ,,,               ...               ... 


See  Act  VIII  of  1859. 

{Act  Yin  of  1859),   8.   240 - Jg^asccM- 


tion — Attaehment  Sale— Incumbrance  pend*ng  attachment — Bight 
of  Purchaser  ai  Sale  at  instance  of  second  attachiug  Creditor,^ 
The  purchaser  of  the  right,  title,  ana  interent  of  a  judgment-debt- 
or in  certain  immoveable  property  at  an*  auction-sale,  which  took 
place  at  the  instance  of  a  second  attaching  creditor,  was  held  to 
take  the  property  subject  to  an  incumbrance  created  by  the  judg- 
ment-debtor pending  the  first,  but  prior  to  the  second,  attachment, 
although  the  first  attaching  creditor  was  first  paid  out  of  the  pro- 
ceeds of  the  sale. 

Whether  the  sale  ought  not  to  have  been  under  the  first  attach- 
ment, as  against  which  the  incumbranee  would  have  been  void— 
Quoare, 

Guru  Prasad  Sahu  v.  Mussamat  Binda  Bibi    ...  .,.    180 

COMPROMISE  BY  PARTIES  OUT  OP  COURT,  AND  WITH- 
OUT INTERVENTION  OR  KNOWLEDGE  OF  THEIR 
ATTORNEYS— ao8^a,  ^TaMation,  and  Payment  of 

ISWAR  OUANDRA  DUTT  V.  IsWAR  ChaNDRA  GhosE  App.        19 

COMPUTATION  OF  THE  PERIOD  OF  LIMTATION  App.      41 

See  Limitation. 

CONSIDERATION    ...  ...  ...  ...  ...    441 

See  Promissory  Notb. 

CONSTRUCTION  OF  HINDU  WILL,  RULES  FOR  ...    377 

See  Hindu  Will. 

CONTRACT,  ILLEGAL. 

PrOTIMA  AuRAT  V.  DUKHIA  SlKKAR    ...  ...  App.       38 

,  RESCISSION  OF  ...  ...  ...     123 

See  Sale  of  Land  by  Receiver. 

'  OF  SALE — Variance  between  bought  and  sold  Notes — 

Admissibility    of  Parol   JBvidence,]     The    defendant,  a   Hindu,  7 

entered  into  a  contract  of  sale  with  the   plaintiff  through  the 


.• 
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medmm  of  a  broker.  The  broker  made  no  entry  of  the  contract 
in  his  book,  and  there  was  a  material  variance  in  the  bought  and 
sold  notes  deliyered  by  him.  The  notes  were  accepted  and  re« 
tained  by  the  plaintiff  and  defendant  resnectively.  In  an  action 
for  nbn-aeli?ery  under  the  contract,  ^Mtthattne  contract  was 
made  before  the  notes  were  written ;  the  notes  were  sent  by  the 
broker  to  his  principals  merely  by  way  of  information ;  and  the 
Statute  of  Frauds  not  applying*  the  plaintiff  was  at  liberty  to 
give  parol  evidence  of  the  terms  of  the  contract. 

Ju.  Clabton  V.  D.  N.  Shaw  ...  ...  ...    246 

CONVICTION  FOE  BREACH  OF  ORDER  BY  MAGISTRATE 

PROHIBITING  THE  STRAYING  OF  CATTLE..,  App.      36 

8w  Cbiminal  Pbocbdvbk  Cobb,  b.  6?. 

COSTS       ...  •••  •••  •••  •'•  •••    ^0 

See  Aftbal. 

.^^.^^.^m        «••  •••  •••  •••  •••  ^PP*      1'^ 

See  Civil  Fbocbdu&b. 
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See  Alibbatiob  bt  Hikdu  Widow. 
FOR  TRANSLATION  AND  PRINTING       ...  App.      22 

See  Dbcbbb  op  Pbivy  Couhcil. 
OF  APPEAL,  SECURITY  FOR     ...  ...  ...      li 

See  Hindu  Law. 
»  Payment  cf  PloMUif  8  hu  Stranger  to  euit.']  The  Oonrfe  will 
net  order  a  person  not  on  the  record  to  pay  the  costs  decreed 
aindnst  the  defendant,  when  the  latter  is  a  real  and  not  a  sham 
defendant  and  himself  did  the  wrongful  act  on  which  the  suit 
was  based,  and  has  an  interest  in  the  subject-matter  of  the  suit  r 
and  when  the  plaintiff  knew  before  the  trial  the  circumstances 
under  which  he  afterwards  sought  to  make  such  third  person 
responsible  for  the  costs,  and  might  hare  added  him  as  a  defend- 
ant on  the  record. 

S  K.  Pranbuhabi  Dasi  v.  Abibash  Cbakora  Mooberjeb...    210 

TAXATION  AND  PAYMENT  OF       ...     App.   19 

'  See,  CoMPROMisR  by  Parties  ovt  of  Coubt,  and  without 
Intbrvkntton  or  Knowlbdqb  of  their  Attorneys. 
TAXED   APPLICATION  BY  ATTORNEY  FOB  PAY- 
MENT BY  RESPONDENT  OF  ...  ...  App.        6 

See  Attorney.  ^ 

COUNSEL...  ..  •••  •••  •••  ...    460 

See  Appbal. 

COURT  PEES*  ACT  (VH  of  IS70)^  Sdied.  I,  el  ll-^Leti&re  of  Ad- 
mwistratiau^  Fee  pa/yahle  for— Debts  due  by  Deceaeed-^Letiers 
limited  iq  coUect  Bents.']  The  fee  payable  for  letters  of  administra- 
tion, under  Act  VII  of  1870,  Sohed.  I.  cl.  11,  is  to  be  calculated 
on  the  amount  or  Talue  of  the  property  in  respect  of  which 
the  letters  are  sought,  without  deducting  therefrom  the  debts 
due  by  the  deceased. 

"Where  letters  are  granted  limited  for  the  purpose  of  collecting 
the  rent  of  a  house,  the  duty  is  to  be  assessed  on  the   value  of 

the  house.  •.       ^  ^      TV 

In  tub  QtoGDs  op  Bam  Chandra  Das,  Deceased  ,^^       3^ 

COURT  OF  SESSION,  POWEES  OF        ..       '  339  307 

See  Crixinal  Paocrdurb  Cods,  ss.  250  &  435. 
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CBIMINAL  PBOCEDIJ&E  COPE,  g.  28     .,,  ,.,  m.      36 

See  JvKisDiCTiov. 

{Act  ZZF  0/1861),  «.  62— 


m^^m^mm'm 


Order  by  a  MagieiroU  pv^ibiiifikg  th^  Straying  of  QiMeh^cnvi^ 
Hon  for  Brewih  ofeuch  Order^ 

Q0X8KT.Moz4VAAKHA.ur4  *..  ...  App.     36 

,  88.  66  A 


273~£^0r«>0e^  l)t«<7ift<  Jfo^ilim^  to  Subordinate  Magieiraie 
^Oofiifiai^  wiMOflti  Pf^vioue  EmaminaUon  ofGomplamani.}    A 
District  Magistrate  is  not  boBud,  on  receipt  of  a  eoitiplaint,  to 
examine  the.  complidniuit,  under  s.  66  or  Act  XXV  of  186 1« 
before  Fsfovim^  the  conipUin^  to  a  Babotdinate  HagistiBte  for 
disposal.    The  esa^dnatrinn  o^  the  oompkinant  by  the  Magistrate 
to  whom  the  case  bee  been,  ref  erwd  is  sufficient. 

TffB  (^UEKir  ▼.  Haiiv        ...  ...  ...  ••<    1^ 

'■■       , ss.  184  & 


•^•4  ...  •.._  (••  •*.  ...  •♦•       O^j 

See  BiTixw ov Oedir  in  OmumnubOASiL 

— — ■■  m  ,  SS.  224  ^ 

^nfyf  •*.  a..  aaa  ...  ••■  ...        Oy% 

iSsaSuPiBfeVTByBStfCB,  PowBB or  vr-HiOH Goimt: 

-,  as.  250  & 


435— JStf-Mil'  by  a  Maghtrate^l^owert  of  a  Oowri  of  Sestuni 
— Remand.']  Where  a  Magistrate  had  discharged  an  accused  un- 
der 8.  250  of  the  Criminal  Prooedore  Code;  and  afterwards  the 
Sessions  J«dge  having  remanded  the  case  f6r  farther  enc|niry  te- 
tried  it  lu^d  convioled  the  aecnsed,  the  High  Court,  while  hotd-^ 
ing  that  the  Sessions  Jnd^  had  no  power  to  make  tt^e  order  of 
rema^  upheld  the  oonvictaon. 

Iir  Tfue  KA.TTBB  OVTE»  PbTITKIH  07  JIA.T  S490>    ...  ...      339 

4X9  .,,  ,•«  •••  •«•  .,.  .•«       «w 

See  Actual  Possbssiov. 

»    8.      290 

App.'    ao 

88,    908, 


t*.  .••  •*. 


fiiS 'B«00e>I||4SGBw 


404i  A  4^4  ..,  .,,  .i.  .,«  ...     4ri7 

See  THoaovQEFARB. 


•.  ^.  8;a- 


Faniiee  to  Froceedmg$  under  9.  3t8— TFfco  are  to  he  servid  xmih 
Notices  wnder  a.  SlS^JS^lU  of  a  Pariy  in  joroceedings  under  s.  2|18 
toeuwmon  Wiineeeee'^lHeeitstienof  the  Magietrixie. 

I^    IHB    XAITBA  or   THB  PbTITIQH  OT  QAJIOrpA  ChaITDBA  GhOSB 
•  ••  ..«  ...  •••  ..•  •*•  "-PPr       v" 

— ■  ■     w"* — -^ — ,  Sum* 


'm^^ 


moning   WUneeeee. 

In  XHS   HATTBB  OP    THB  PBTITION  OF  Sh4XA8AKKAB  MaZUKDAR 
•  ••  ...  #••  •••  ...  ...    ^PP*        ^^ 

—■ ■      -^      ■■  ..  ,  s.  422— 

Penal  Code  (4ct  XLV  of  I860),  s.  SOS]  Where  a  person  had  been 
found  guUty  by  a  Magistrate  of  theoffei^Qe  of  intentionally  pmittine 
to  give  information  of  an  offenoe  whipb  bo  W&b  bound  to  give,  ana 
on  appeal  the  Judge  found  thivb  there  hadb^ennoevidexu^e  girei) 
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6t  ilie  omission,  held,p^  KgUPyJ,  (Gloybb,  J.,  eoh^ayHfie  Judge 
ooald  not  remand  tlie  case  for  additional  enqoiry  tmde^  s  422  of 
the  Criming  Procedure  Code.     ...  ....         .   i..     . 

Ih  thb  Mattib  ofthb  PmsiQir  ovUbai  GhaubMukho- 

CRIM&NAL  PRPOBOXTRE  QbDB.^qT.  /XS:F(/,18Jtf;,,  s.  4^ 
Poioer «  Of  a  Court  c^  i&e««ton — fiemoHilT- J&ontn^  (^  ^ft^?f^  *!  wi^J^». 
ot^  ohamr^."]  Where  an  aocusad  jperspix  Has  j^^ep.  diucfyigfid  hj  fi 
Ma^strate' under  s-  250  pf  the  CrimiualProQ^dar^  Cp^,[^ft9ir  ei^: 
quiry  into  the' case,  the  Court  of  Sessibh  6annb't>  nnobr  g.  435,  re^ 
dodiid'tlie  case  for  further  enquiiy.   .  ,  .. 

Ik  THS  MATTiR  07  THB  PETITION  09  B,  P.  O48P6BSZ 

I  TKESPASS  ...  J.  •••  ••»  ••• 

See  Pbkal  GoDv,'ff:  4fil, 
GUSTOM 

AmHubbi. 

DEBTS  DUB  BY  D BOB ASTBD  PERSON    .., 
See  Goi7BTrjUB'0,,AcT.        , 

DBOISiON  TO  GOVERN  OTHER  ^.^ITS  ... 
See  Appeal  TojPBhrt  Gouncii,. 

DECLARATORY  DBCREB-ilc«  FZIT  0/  1859,  $.  15-Gte2wat. 
Rami  ANAvb  Kiui^Xki  r.  the  GointBiniEKT 


•>• 


'^••^—    .  .'  •••  ...        ...  . 


See  Act  Yin  Qv  18$9,  s  W^  Ri^Ht  0?  BinV  vji^bb. 


^pp 

337 
19 

App. 

1 

■  •• 

30 

423 

••• 
App. 

16 
28 

••t 

11 

••• 

171 

8es  Qnrou  LAifr. 
D^ORBB,  F09H  OF...  ..,  . 

See  Suit  iob  La^h). 

».  ■■ OP  TflE  PRIVY  COTJNPIL— Cot<» /or  Tranelc^on  an^, 

Priwtinff  -Intereti,^  Wbeij  on  «>peal  to  the  Priyy  Coiwoif  it  was 
o^erM  that  th6  deOree  of  the  High  Ooufft'be  rerersedVith  £276 
12s.  8d.  oosis,  uui  that  the  d^ecvee  of  the  Zilla  Court  be  affirmed 
with  obsts  in  the  Courts  below^  in  execution  of  t}$e  deoree  it  was 
heid  that  the  decree -ho^dar  was  entitled  to  theooat^  of  translation 
and  pi^inliing  inourred  by  h&oli  fot  tlttnaminslo)!  of  the^reoord  to  the. 
^yy  Council,  and  th^t  be  w$8  entitled  to  intereBt  iipon  those 
costs,  but  not  to  interest  upon  t)ie  said  £^6-19t9. 

Hadan  Thakub  T.  Felix  LqrB)(       ..w^  ...  App.     22 

DEEDS  OP  GIFT     ...  .:.  ..7  .;.  ...    377 

See  H^HBU  Will. 

DEFENDANT,  NONrAPPEAJRANOB  OF...  ..,  App.      15 

See  CiYiL  PboCeou^b. 

DISHONOR  ...  ,M  ...  ...  App.       X 

See  HpNDi. 

DISMISSAL  OF   SUJT  FOR  JUDICIAL   SEPARATION   ON 
APPWOATION  OF  ATTORNIiy  ...  .,.  ^     App.       8 

See  Atto^it. 
DIVORCE^— iiHS&tI%  to  serve  Deeree  niei  wi  Respondent, 

W^^^BN  V.  w^RBEif  ...  ...  „.         App.     39 

"DOMESTIC  SERVANT"     .        ....  ...  •..         App.       4 

See  Will,  GoNSTJidoTioir  of. 
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DRAWER  AGENT  OF  ACOEPTOE ...         App.       1 

See  HuBDi 

ENGLISH  CALENDAR  ...  ...  ...         App.      4l 

fif«0  Limitation. 
ENHANCEMENT  OF  HENT-^ilce  X  of  1859, «.  IS^Act  VUIof 
1809 (B.  0),  «.  W-Sermeeof  Notice^SuU  by  Leison  for  En. 
hancemmU  of  Rent  under  a  Notice  served  by  the  Leseee.^  Wltere 
a  zemindar  served  a  notice  of  enhancement  of  rent  on  the  ryots  of 
a  manaa,  and  afterwards  cpranted  a  lease  of  the  mausa  to  the 
plantiff,  held,  the  plaintifc  was  entitled  'to  soe  for  enhancement 
upon  the  notice  already  senred. 
Boorga  Boy  t.  8h^am  Jha  commented  on. 

Khaskt  Box  y.  Fabzahb  Ali  Kmax, 

97401,    12i 


••• 


See  Sun  pob  Beitt  at  Ehhjlvcid  Batbs   or  Land  snu-      , 
ATXD  ihaTowk.    See  Sun  for  Ekhakcbkxht  of 
Bent  or  Land   cofebbd  irixH    Buildings.    See 
Act  Vin  of  1869 (B.C.) 
BNQUIBYBYMAGISTBATE...  ...  ...  .«    854 

See  SUPBBINTBNDBNCE^  PoWBB  OF,  BY  HlQH  CoUBT. 

ESTATES  POB  LIFE...  ...  ...  ...  ...    377 

Bee  Hnrsu  Wii*ii. 

i*i""~"*  XAULi  ...     .  •••  *i.  tt«  ...     vtt 

See  HiBDu  Will. 

ESrOPFEL...  •••  ..•  ...  *••  •••    ^«'3 

See  Mahohedan  Law. 

EVIDENCE...  ...  ...  ...  160.364,426.    466 

See  AccBBTioK.    See    Novation  of  Bond.    See  Bond. 
See  Bbnavi. 

^,EPFBCT  AND  WEIGHT  OP...  ...  ...      36 

See  JUBIBDIOTION. 

GIVRN  IN  BUPPOBT  OP  A  FALSE  CIIABGE  App.      16 

-   See  Penal  Cods,  ts.  108, 109,  and  211. 

..._„ ACT  flo/ 1872),  $.  at,  el  i—Letter  of  Advice. 

THE  QUKen  y.  Ta«irich4Ba«  Pet      ...  ...         App.     42 

EXECUTION  ...  ...  ...  ...  ...    180 

See  Civil  Procbdubb  Codb,  s.  240. 
li  ■  ■  ...  ...  •••  •••         "PP*      ^' 

See  Surety. 
EXTRAVAGANCE      AND      PROFLIGACY,      UNFOUNDED 
CHARGES  OP     ...  ...  ...  ...  ...      76 

See  Hindu  Widow,  Alienation  by. 

FALSE  CHARGE,  ABETMENT  OP  ...  ...         App.      16 

See  Pjcnal  Code,  ss.  lOS,  109,  and  211. 

,OIVING  EVIDENCE  IN  SUPPORT  OP  App.      16 

See  Pbnal  Code,  ss.  108, 109,  211. 
FEMALES,  EXCLUTION  OP,  FROM  SUCCESSION. . .  ...    274 

See  Hindu  Law. 
FINE,  DAILY,  ILLEGAL  ..  ...  ...         App.     35 

See  Municipal  Bye-Laws,  Infbinqemjbnt  of. 
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Page 
FORFEITED  PROPERTY         ...  ...  ...  ...    342 

See  .Rsvisw  of  Ordeq  in  pamiNAL  Cji'Se. 
FRAUD       ...  ...  ...  ...  ...  220,342 

See  Act  VIII  of  1865  (B.  0.)    See  Rbvibw  of  Obdbr  in 
Orikinal  Casi. 
GHATWAL  ...  ...  ...  ...  ...      16 

See  DEGLABAtORT  Dbcbse. 
GIFT,  DEEDS   OF    ...  ...  ...  ...  ...    377  . 

See  Hindu  Will, 
GIVING  TIME  ...  ...  ...  ...  ...    261 

See  Principal  and  Surbty. 
HIGH  COURT,  JURISDICTION  OF        ...  ...  ...    190 

See  Bbnoal  Civil  Courts'  Act. 

^ ,  POWER  OF  SUPERIMTENDENC  BY  ...     354 

See  Supbrintbbdbncb,  Power  op,  by  High  (;ourt. 
HINDU  L  kW^'Inheritwivee — Lunatic--^IncurabilUy^  In  order  to  ex- 
dade  a  persoa  from  inheritance  nnder  the  Hindu  law  on  the 
groand  of  insanity,  it  is  sufficient  to  show  that  when  the  succession 
opened  he  was  mad,  and  not  in  a  condition  to  perform  the  funeral 
oolations.    Proof  that  bis  insanity  was  incurable  is  not  necessary. 

Dwarkanath  Btsak  y.  !SCahbndranath  Bysak.  ...    198 

Maintenance  of  Widow — Declaratory  Decree— Eais- 

ing  Issues  not  raised  hy  Fleadings-^Belief— Security  for  Costs  of 

Jppeal—Act  VIII  of  1869,  «.  342.]    In  a  suit  by  a  Hindu  widow 

for  a  declaration  of  her  right  to  maintenance  out  of  her  husband's 

estate  which  had  been  mortgaged  to  the  defendant  by  the  heir, 

the  plaint  prayed  **  that  the  rights  of  the  plaintiff  over  the  estate 

of  her  husband  by  way  of  maintenance,  and  for  the  expenses 

attendant  on  the  marriage  of  her  daughters,  might  be  ascertained 

and  declared;  that^it  might  be  declared  that  the  defendant  took 

the  mortgage   subject  to  the  plaintiff's  right  to  maintenance  and 

right  to  such  expenses  as  aforesaid ;  that  for  such  pui7}ose  all 

proper  accounts  might  betaken ;  for  an  injunction ;  and  for  such 

lurther  or  other  relief  as  might  be  necessary."    No  specific  sum 

was  asked  for  maintenance,  nor  was  it  stated  on  what  portion  of 

the  estate  the  maintenance  was  sought  to  b6  charged,   nor  that 

the  defendant  took  with  notice  of  the  plaintiff's  assertion  of  her 

rights.    The  lower  Court  held  that  the  suit  ou^h  t  to  be  dissmissed 

as  praying  bnly  for  a  declaration  of  right.    No  alteration  in  the 

form  of  the  suit  or  in  the  issues  XJ^  this  respect  was  proposed  for 

the  plaintiff.    Held,  on  app^(U|^tbjkt  the^udge  ought  not  to  have 

dismissed  the  suit,  but  to  nifve  framed  i^es  for  the  purpose  of 

determining  what  should  be  allowed  for  the  maintenance  of  the 

plaintiff  and  the  expenses  of  the  marriages,  if  the  plaintiff  should 

be  found  entitled  to  them.    Where  a  plaintiff  mistakes  the  relief 

to  which  he  is  entitled  in  his  special  prayer,  the  Court  may  afford 

him  the  relief  to  which  he  has  a  right  under  the  prayer  for  general 

relief,  provided  it  is  such  relief  as  is  agreeable  to  tho  case  made 

by  the  plaint. 

S.  M.  NiSTARiNi  Dasi  v.  Makhanlal  Dutt         ...  ...      11 

Mitakshanrc^^Succession^-Females,  Exclusion  of— 


Impartible  Joint  Ancestral  Property — Variance  hetweeth  Juage*s 
Notes  and  DesposUions  in  Ferfiocif Zar — Point  arguable  on  appealJ] 
A  female  cannot  inherit  an  impartible  ancestral  estate  belongmg  to 
a  joint  Hindu  family  governed  by  the  Mitak8hara,where  there  are 
any  male  members  of  the  family  who  are  qualified  to  succeed  as 

69 
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heirs.    This  is  a  rule  o!  law,  and  not  dependent  on  cusbom.    A 
custom  modifying  the  law  maat  be  a  custom  to  adihit  females; 
not  a  castom  to  ezolade  them. 

Mahara.ni  fliRANATH  KoKR  V.  Baboo  Bah  Narayan  Sin&    ...    274 
HINDU     WIDOW,   ALIEN ATIOI!<    BY -GJiampeHy-'Unfoiinded 
Charges  of  Ejet^-avagance  and  Profiigaoy ^Oo9ts.]    KB,  tk  Hindu 
widow,  having  applied  to  H*  S  to  aid  her  in  leaving  the  familr 
dwelling-house  of  ner  late  husband,  0  0  0,  where,  she  alleged, 
she  was  improperly  treated  and  placed  under  restraint  by  the 
plaintiff,  her  husband's  sole  surviving  brother,  H  8  a,h  his  own 
cost,  enabled  her  to  do  so.     She  then  applied  to  H*  S  to  advance 
funds  for  the  payment  of  certain  debts  mcurrod  by  her  in  con. 
sequence  of  the  plaintiff's  refusal  to  pay  her  any  portion  of  the 
family  estate,  to  allow  her  a  monthly  sum  for  maintenanoe,  and 
to  manage  and  conduct  for  her  a  suit,  which  she  proposed  to  in- 
stitue  to  establish  her  right  to  a  portion  of  the  joint  estate,  and 
H  S  consented  to  do  so  upon  certain  terms,  which  were  embodied 
in  a  deed  by  which  K  D  assigned  to  JS  S  all  her  right,  share,  and 
interest^  as  widow  of  G  0  0»  ui  the  joint  estate,  and  in  the  aocu. 
mulations  thereof,  and  in  the  separate  estate  c£0  0  0,  and  all 
benefit  to  be  derived  from  the  intended  suit ;  on  trust,  first,  to  re- 
pay all  the  costs  of  the  suit ;  seoondly,  to  retain,  by  way  of  remu- 
neration for  managing  the  suit,  one-half  of  what  might  be  re- 
ooveredftherein ;  and,  thirdly,  to  hold  the  residue  as  security  for 
re-pajrment,  with  interest  at  12  per  cent,  of  the  sums  advanced  by 
H  S ;  the  surplus  after  satisfying  all  such  sums  to  be  paid  to  K  D, 
Then  JTD,  with  the  aid  and  under  the  managment  aiJaS,  brought 
a  suit  against  the  plaintiff  and  other  members  of  the  joint  family 
oiGCUf  for  a  declaration  of  her  rights  under  the  will  of  his  father 
B  C,  and  for  the  administration  oiOO  C's  share  of  the   joint  es* 
tate.  The  result  of  this  suit  was  that  KB  (was  among  other  things) 
declared  entitled  as    a  Hindu  widow  to   Bs,   l,0l,302*14-10,  in 
respect  o£   the  accumulations  of  the  joint  property,  between 
the  date  of  B  (Ts  and  G  0  C's  deaths.     The  plaintiff  paid  the 
Bs.  1,01,302-14-10  into  Court  under  an  order  made  in  the  suit. 
K  B  subseauently  obtained  an  order  under  which  she  took  this 
sum  out  01   Courts   notwithstanding  that  the  plaintiff  applied 
for  an  injunction    to  restrain  her  taking    it  out.    Upon    her 
obtaining  that  order,  the  plaintiff,  as  immediate  reversionary  heir 
of  G  C  0,  instituted  the  present  suit  against  K  B  and'  H  8,  to  re- 
strain Z"!)  from  taking  the  Bs.  1,01.302-14-10  out  of  Court,  and 
to  compel  her  to  bring  back  any. portion  thereof  which  she  might 
have  already  received ;  And  for  a  declaration  that  the  assignment 
io  H  8  created  no  valid  charge  thereon.    Held  (following  the 
decision  in  the  case  of  Grose  v.  Amitiaimayi  Basi)  that  the  as- 
signment to  H  8  was  not  binding  on  the  reversionary  heirs  of 
GOO,  except  as  reagards  the  charge  on  one  moiety  for  expenses 
incurred  and  advances  made  by  H  8,  whether  byway  of  main-r 
tenanoe  or  otherwise,  with  interest  thereon  at  12  per  cent, 

BiawANATH  Chundbe  v.  S.  M.  Khantamani  Dasi  ...  ...      76 

yflLL—Beeda  of  G^— Construction,  Bidee    for— Maintenance 

of  Son-^Ti*u8t8 — L^erGsiaieaSstates  tail,']  In  construing  trans- 
fers by  gift  among  Hindus,  a  benignant  construction  is  to  be  used, 
and  the  donor's  intention  carried  out,  if  ascertainable,  to  the  ex- 
tent and  in  the  form  which  the  law  allows.  Thus,  if  an  estate  be 
given  by  a  Hindu  to  A  without  words  of  inheritance,  it  will,  in  the 
absence  of  a  conflicting  context,  give  an  estate  inheritable  as  the 
IftW  directs ;  if  to  it  be  added  an  imperfect  description  of  it 
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ftB  Ik  gfft  of  iiikeiitance  not  ezoltiding  theinlieritaiice  imposed  by 
law,  an  estate  of  inheritanoe  would  pass :  if  a  gift  be  in  terms  of 
an  estate  inheritable  according  to  law,  with  superadded  words 
restricting  the  power  of  transfer  which  the  law  annexes  to  that 
estate,  the  restriction  is  to  be  rejected ;  if  a(^  be  to  A  and  his  heirs 
to  be  selected  from  a  line  other  than  thai  specified  by  law,  and  ex- 
pressly excluding  the  legal  coarse  of  iDheritance,  the  gift  is  only 
good  so  &r  as  consistent  with  the  law — A  would  take  a  life-estate, 
anil  the  other  limitations  would  fail.  All  estates  of  inheritance 
created  by  gift  or  will,  so  far  as  they  are  inconsistent  with  the 
general  law  of  inheritance,  are  void  as  such,  and  by  Hindu  law  no 
person  can  succeed  as  heir  to  estates  described  in  terms  which  m 
English  law  would  designate  estates  taiL 

In  order  to  make  a  gift  under  a  will  good  by  Hindu  law,  the 
donee,  except  in  the  case  of  an  adopted  cnild,  or  a  child  en  vetUare 
sa  mere,  must  be  a  person  in  existence  capable  ol  taking  at  the 
time  when  the  gift  takes  effect.  A  child  adopted  alter  a  man*g 
death,  in  pursuance  of  a  power  given  by  him,  is  in  contemplation 
of  law  begotten  by  that  man« 

The  law  of  wills  among  Hindus  Is  analogous  to  the  law  of  gifts  ; 
And  even  if  wills  are  not  universally  to  be  regarded  in  all  respects 
as  gifts  to  take  effect  upon  death,  they  are  generally  so  to  be  regard- 
ed as  to  the  property  which  they  can  transfer,  and  the  persons  to 
whom  it  can  be  transferred.  A  person  capable  of  taking[  under  a 
will  must  be  such  a  person  as  could  take  a  gift  inter  vivos,  and, 
therefore,  must,  either  in  fact  or  in  contemplation  of  law,  be  in 
existence  at  the  death  of  the  testator.  Sreemutty  Soorjeemoney 
Doeeee  v.  Denohwidoo  Mullich  distinguished. 

Trusts  are  not  unknown  to  Hincm  law ;  they  can  be  created 
for  carying   out  such  intentions  as  the  law  recognizes. 

There  is  no  reason  why  a  Hindu  should  not»  by  willi  create  art 

estate  for  life. 

Where  the  testator  left  his  property  to  il  for  life  with  remain- 
ders, showing  that  A  should  have  no  more  than  a  life -estate,  but 
that  testator  wished  to  tie  up  the  estate  by  provisions  in  tail,  held, 
that  A  could  not  be  declared  entitled  to  more  than  a  life-estate. 

Where  a  testator  directed  his  property  to  go  in  a  certain  way  on 
the  "failure  or  determination"  oi  estates  created  by  him,  it  was 
held  that  such  words  contemplated  the  fact  of  those  estates  being 
legal  and  valid;  and  that  as  ^ey  were  illegal  and  invalid,  no 
effect  could  be  given  to  the  directions  as  lo  the  further  devolution 
x>f  the  property. 

The  will  directed  that^  as  to  the  personalty,  the  trustees  were, 
after  all  annuities  and  legacies  had  fallen  in  and  been  satisfied,  to 
stand  possessed  of,  and  interested  in,  the  eorpus  in  trust  absolutely 
for  the  person  or  persons  entitled  'Under  the  limitations  in  the 
will  to  the  beneficial  or  absolute  enjoyment  of  the  real  property. 
The  High  Court  gave-the  tenant*  for  life  the  surplus  of  the  inter- 
est remaining  in  the  hands  of  the  trustees  after  pavment  of  the 
legacies  and  annuities,  but  excluded  him  from  any  right  to  the  sub- 
sequently accruing  interest:  HM,  that  he  was  entitled  to  the  inter- 
est of  the  personalty  after  such  falling-in  and  satisfaction. 

Where  a  son  had  received  as  a  gift  from  his  father  property  pro 
ducing  at  the  time  Hs.  7,00  >  a  year,  their  Lordships,  without 
deciding  whether  a  son  could  be  deprived  of  maintenancei  consi- 
dered that  he  had  received  an  adequate  maintenance. 
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All  the  existing  parties  intereated  in  a  wilt  being  before  the 
Court,  a  decree  can  oe  made  as  to  the  rights  of  all  parties.  Lady 
Langdale  v.  Briggs  distinguished. 

JATIKDRiL     MOHAH     TaOORI     Y.     GaHBVDRA.     MoRaN    TaGOSV. 

Ganbitdra  Mohak  Taoorb  t.  Jativbra  Mohan  TieoRs 

HUNDI — Oustom—Ih'awert  Agent  of  Acceptor— Dishoiwr.']  The 
drawers  of  a  hundi  in  fi^vor  of  the  plaititiif  at  Dacca  (where  all 
the  parties  to  the  hundi  lived)  were  neld  not  liable  on  proof  that 
they  were  the  Gomastas  of  the  acceptor,  that  they  had  no  interest 
in  the  Hundi,  and  that,  according  to  custom  in  Dacca  where  the 
hundi  was  drawn  and  accepted,  agents  under  such  circumstances 
are  not  liable,  although  the  agency  does  not  appear  on  the  hundi. 
They  were  also  held  aiscfaarged  from  liability,  notice  of  dishonor 
not  having  been  served  on  them  till  ten  months  after  the  due 
date  of  the  hundi. 

Fabi  Mohan  Btsak  v.  Krishha  Mohan  Btsak        ...     App. 

HUNDIS,  PROPERTY  IN— H«ndw  $ent  to  Agent  for  Beliaation.^ 
S  E,  the  plaiatiffs'  agents  in  Calcutta^  accepted  hundis  for 
Bs.  12,000  drawn  upon  them  fay  a  branch  house  of  the  plaintiffs* 
firm,  and  the  plaintiffs  at  dinerent  times  sent  to  ^  ^  hundis 
amounting  in  value  to  Rs.  11,400,  with  instructions  to  realize  them, 
and  to  apply  the  proceeds  towttrds  payment  of  the  Ks.  12,000.  S 
B  had  paid  Bs.  7,000  of  this  amount,  and  they  had  realized 
Bs.  6.400  out  of  the  Ks.  11,400,  when  they  stopped  payment.  At 
that  time  two  unmatured  hundis,  for  Es.  2,500  each,  remained 
in  their  hands,  and  these  they  endorsed  over  to  the  defendant 
after  maturity  in  trust  for  their  creditors.  In  an  action  by  the 
plaintiff  against  the  defendant  to  recover  the  two  hundis. 

Heldt  that  the  hundis,  having  been  sent  to  S  £  for  the  special 
purpose  of  enabling  them  to  meet  their  acceptances  for  Es.  12,000, 
remained  the  property  of  the  plaintiffs  subject  to  a  lien  of  iS  £ 
for  Bs.  600. 

Haeari  Mull  Nahatta  v.  Sobagh  Mull  Duodha 

8ENT  TO  AGBin?  FOB  BEALIZATION     ... 

See  Hundis,  P&opebtt  in. 

ILLEGMjOONTRACT^Money  paid  under  an  illegal  Contract, 

Frotika  Auratv.  Dukhia  Sirkar      ...  ...  App. 

IMPABTIBLE  JOINT  ANCESTBAL  PBOPEBTY 

See  Hindu  Law. 
INCUMBRANCE  PENDING  ATTACHMENT 

See  Civil  Procsdure  Cods,  s.  240. 
INCtJBABILIiY 

See  Hindu  Law. 
INHEBITANCB 

See  Hindu  Law. 
INJUNCTION 

See  Bight  of  Wat. 
INTENTION 

See  PxNAL  Code,  b.  441. 
INTEREST  ...  .,.  ...  ...  App. 

See  Decree  op  Privy  Council. 
,  ACCEPTANCE  OF,  IN  EXCESS 

See  Principal  and  Suaeit. 
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ISSUES  NOT  BAISBD  BY  FLBADISaS,  BAISING  ...      U 

See  Bams  Law. 
JOINDBB  OF  DIFFSBENT  CAUSfiS  OF  AOTION  AGAINST 
DIFF£K]SNTPABTlES-ir«Zh/ar»oiMnet«J  Under  five  different 
pattas,  A  granted  to  B  patni  leases  ol  fire  dmerent  mebals.  The 
rents  of  the  mehals  falhng  into  arrears,  the  mehals  were  sold  on 
two  different  dates*  A  pnrchased  two  of  the  mehals,  0  pnrchnsed 
two  of  the  mehals,  and  D  purchased  one  of  the  mehals. 

In  a  suit  broaght  br  B  against  A,  Ct  and  D,  to  set  aside  the 
sales  on  the  ground  of  irregularitjjr. 

Held,  the  suit  was  bad  foi*  multifarioasaefs,  aud  mnst  be  dis- 
missed. 
Imrtc  Nath  JaA  t.  Bot  Dhovpat  Sme  Bahasizii  •••    241 

JUDGE  OF  HIGH  COUBT,  POWER  OF  A   SINGLE— ^jjjwo/f  in 
Criminal  Ccuee.']    A  Jndffe  of  the  Higb  Court,  sitting  alono  on 
the  Appellate  Side,  has  the  power  to  hear  and  dispose  of  appeals 
in  crimmal  cases. 

QVBBM  y.  Chavoba  Juol  ...  ...  •••  ...        ^ 

JUDICIAL  SBPABATION,  WITHDBAWaL  OB  DISMISSAL 
OF  SUIT  FOB,  ON  APPLIOA^TION  OF  ATTOBNBY  ApV-  ^ 
See  AnoRKXT. 
JURISDICTION-ilrt  XJo/  1857— it«i  XVII  tjf  1862.  9.  ir^Wag^ 
vng  War  against  ihe  ^fikeen — Ahetmefnt^F^/nal  Code  lAcA  XL  V 
0/ 1860), «.  121  **-ao<26  ofOrimi'MX  Procedure  {Act  XXV  (^IS&l), 
8.  28— Tf'ifTa^e  of  Arreet  under  Beg.  Ill  of  iSiS^Btfect  and  Weight 
of  Evidence.']  Where  the  prisoner  was  charged  with  having,  at 
Calcutta,  abetted  the  waging  of  war  against  the  Queen,  and  was 
tried  at  the  Sessions  Goort  of  Pbtna,  it  was  held  that  t^e  Conrt 
of  Sessions  at  Patna  had  Jurisdiction  to  tir  him,  because  b<9  was  a 
member  of  a  conspiracy,  other  members  01  which  had  done  acts 
within  the  district  of  Patna  in  persnance  of  tlie  original  concerted 

g Ian,  and  with  reference  to  the  common  object.  The  Court  of  Patna 
ad  jurisdiction  al^o.  because  the  prisoner  had  sent  money  from 
Calcutta  to  Patna  by  hundis,  and,  until  that  money  reacned  its 
destination,  the  sending  continued  on  the  part  of  the  prisoner. 
The  Governor-General,  in  issuing  a  warta<;t  of  commitment 
under  Begnlation  III  of  1818,  does  not  in  any  way  act  jadicially 
or  as  a  Court  sf  Justice,  nor  is  he  to  be  considerea  as  having  ad- 
judicated that  the"  person,  placed  under  personal  restraint^  had 
been  guilty  of  some  speciHc  offence.  The  proceading  is  siotin  the 
nature  of  a  conviction  of  the  person  plaoei under  restraint,  there- 
fore the  person  80  placed  unaer  restraint  cannot,  in  any  future 
proceeding  taken  against  him,  plead  that  he  has  been  already 
tried,  convicted,  and  punished. 

Letters,  Ac,  found  in  a  man*s  house  after  his  amst, are  admis- 
sible in  evidence,  if  tteir  previous  existence  has  been  prov^. 
•  QuEBN  V.  Amir  Khajt       ...  ...  ...  ...      36 

.—  17J.    417 

See  Suit  for  La»b.   See  Thobovghtars. 

•or  CIVIL  ( OURT  ...  ...  •..    121 


See  Act  YIII  or  1869  (B.  C.) 

•BIGH  COURT  ...  ...  ,..    190 


.  See  liKN^Ai.  Civil  Covats'  Act,  s.  22. 

BBVKNUB  COUBT  ...  ...  ...    101 


See  3uiT  jroR  SfuuxpsMAiiT  Oi*  B£jit  or  Lav9  coyRUo 
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JURISDICTION  OF  REVENUE  OOUETS  ...     A  pp.  13,    *14 

See  Suit  for  Rent  of  Lajtd  with  Building d.  See  ^VIT 

FOR  RliNT  OF  LA.VBS  OV    VHIOH    AHB  AlUiATS,  GffATS, 

AVB  Bazars. 
LAND  BETWEEN  HIGH  AND  LOW  WATER  MARK,  TITLE  TO    128 

Ses  Sals  of  Land  by  Rbobitisb. 
.>— COVE  BED  WITH  BUILDINGS,  SUIT  FOR  ENHANCE- 

MENT  OF  RENT  OF  ...  ...  ...  101.    121 

See  Suit  vor  Evhavcxiciht.of  Bint.  See  Act  YIII 
OF  1869  (B.  i\) 

,  SALE  OF,  BY  RECEIVER  ...  ...  ...    12« 

See  Salb  of  Land  bt    Receyer. 

SITUATED  IN  A  TOWN,  SUIT  FOR  BNHANCISMENT 

OF  RENT  OF      ...  ...  ...  ...  ...      97 

8«e  Suit  for  Rent  at  Enhancrd  Rates. 
'  ^  SUIT  FOR    •••  •••  •••  •.•  ...    171 

See  Sun  for  Land. 

WITH  BUILDINGS,  SUIT  FOR  RENT  OF    ...  App.      13 

See  Suit  for  Rent. 
LANDLORD   AND  TENANT— Lo<te*w^«  Ui  to  a  FvoetUuie,']    A 
landlord  qiiinot  recover  the  rent  of  lodgings  knowingly  let  to  a 
prostitate  who  oanies  on  her  vocation. there. 

Gaurinath  Mooukjeb  v.  2(adsumani  Pe99akar  App.      37 


*v«< 


220 


See  Act  VJII  of  1865  (B.  C.) 

LANDS  ON  W3ICH  ARE  4RHATS,  GHATg,  AND  PAZARS, 

SUIT  FOR  RENT  OF  ,,•  ...  ...         App.      14 

See  Suit  for  Rbnt. 
LEAVE  TO  APPEAL     .  ...  ...  ,,.  ...    423 

See  Appeal  to  Pritf  Council. 

LETTER  OF  ADVICE  ...  ...  ...  App.      42 

See  Evidence  Apt,  s.  32,  ci:..  2. 
LETTERS  OF  ADMINISTRATION,  FEB  PAYABLE  FOR       ..,      30 

gee  Court  fees'  Act. 

-, : r^ '. —   i.  u    ^  .    ^iimTED  TO  COLLECT 

RENTS  ..•  ••f  ...  ,,,  ...      30 

See  Court  Fbes'  Act. 

PATENT,  1865  cL*3 ...  ...  .„  App.      10 

Se$  R|EMovAL  o^  Suit  vrov.  Mj^ppssiii  Cqurt. 
LIFE-^STATES         ...  ...  ...  ...  ..,    37?. 

See  Hindu  WiL^, 
LIMITATION— i<cJbiou?l«l^wiw<—^c<  XIV  of  1859,  s.  4-^8ervice    of 
Summqneon  Oficer, 

L.  Harbison  v.  A.  H.  Hope  ...  ...  App.      43 

'  ^     ■  Aet  XIV  of  18^9^ Agrpement^^Money  kpd  and  re- 

ceived,'] -4,  B,  and  0  being  joint  creditors  pi  D,  A  and  B  receiv- 
*ed,  in  1856,  a  payment  on  account  in  respect  of  their  si^are  in  the 
debt.  B  having  made  default  in  payment  of  the  balai^ce,  separate 
suits  were  brought  against  him  by  -4 ,  B,  and  0.  The  Court  hav- 
ing held  th^t  the  payment  was  a  payment  to  all,  A  and  B  recoyer- 
ed  mor^  than  their  share,  and  0  recovered  less.  A  family  suit  (qp 
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fiarititioii  between  A,  B»  and  0  was,  in.  1862,  compvotnised,  And  it 
was  agreed  that  all  claims  between  the  parties  should  be  eon- 
sidered  as  settled,  but  it  was  agreed  that  if  0  should,  out  of  an 
appeal  brought  by  him  against  D,  have  any  elain  agaiiiet  A  and  B, 
that  should  be  reserved.  Cfi  appeal  was  in  1863.  ansQoc  essfui, 
and  in  1864,  he  brought  an  action  against -^  and  B  for  his  share  of 
the  money  paid  in  1856.  Held,  that  he  was  entitled  to  reeover 
the  amount  which  A  and  B  had  recovered  agninst  D  in  excess  of 
thdr  claim,  and  that  the  suit  was  not  barred  by  the  law  of  limitation. 

St^d  Lutf  Ali  Khan  v.  Muss  ah  at  Atoalunisba.  Bboum    ...     348 
LIMITATION— ilc<    VUI   of  1869    fB.  C.)^Gofn^t<Uio7%    of  ibe 
Period. of  lAmUaHon— English  calender > 

Khasro  Makdajl  v.  Phsklal 

App, 


£fe6  Acx  Vin  09  1350.  s^.  246,  RjOJSX  o?  Sl7T  under. 


LODGINi&S  I^BT  TO  A  PROSTITUTE 
See  Lakolobj)  a>^d  Tss^ant, 

LOTTBEy  ACT 

See  Proxissoet  Noxr- 

tUNATIO  ...  ...        ' 

SeeHiNBiT  Law* 

MAGISTRATE 

See  THORoiroBrFAaE. 
r^ DISCR0TION  OF 


App, 


•••• 


••.» 


M« 


•  •• 


*•■• 


t*« 


-^PP- 


See  Criminal  F^ocgdi]B2!  Code,  s.  918. 
'  ,  POWER  OF — Recognizance U^  he/^  thej^eace, 

TH8  QuBBN  y.  ISR^B  PXBSHA^  SlNGjff  ...  App. 

JIAHOMEDAN  LAW — Pre-emptioti — Befueal  to  purchase  when  Pror 
perty  offered  for  Sale  —Estoppel.^  A  Mahomedan  offered  to  sell 
his  share  of  certain  property  to  a  partner,  and  on  the  refusal  of 
the  latter  to  purchase  tne  same,  sold  it  to  a  stranger :  heid,  the 
partner  could  not  sue  to  enforce  his  right  after  the  sale. 

TORAL  KoKHAR  V.  MUSSAMAT  AtTCUHI... 

MAINTENANCE  OF  SON  ... 

See  Hindu  Will. 

WIDOW 


••. 


•  *t 


See  Hindu  Law. 

MISrDJBSCJtlPTION 

See  Salb  of  Land  bt  Bbceivbr. 

MITAKSHAKA 

.  See  Hindu  Law. 

MONEY  HAD  AND  RECEIVED 

See  Limttation. 
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MOOKgTEAR 

See  Act  ]^X  op  1865,  ss,  11  and  13, 

JifORTGAGE 

Sea  Suit  ro&  Land. 

MULTIFARIOUSNESS 

See  Joindbr  of  Differbnt  Causes  of  Action  against 

PlPFJSRENT  PaILT^BS, 
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MUNICIPAL  BYE-LAWS,  mFRINOlMBNT  OV^DaHy  FMBiOsfaL^^ 

Ih  the  MuratR  o»  THE  PiTiTiov  o»  W.  N.  LovB  ..,  Add.      35 

NON-APFEARANOB  OF  DEFENDANT  ...  ...  App.      15 

See  CiYiL  Pbocbditu. 

^ATTaNDANOB.JUDGMBira  AGAINST  PARTY  FOR    ...    815 

See  Act  YIII  or  I8&9,  a.  170. 
REGISTRATION  ...  ...  ...  ...    426 

See  BovB. 
NOTICE  OF  ENHANCEMENT,  SERVICE  OF  ...  ..,    125 

See  EHHANCXKBirT  ov  RxvT. 

NOTICES  UNDER  S.  818  OF  CBIMINAL  PROCEDURE  CODE 

WHO  TO  BB,SBRVBD  WITH  ...  ...  App.      39 

See  CjuminalPaocidubb  Cods,  a.  aiS. 

NOVATION  OF  BOND— Prtnmgal  and  Surety- Evidenee.^  B. 
became  surety  under  bond  to  Goyemment  for  the  treasurer  of 
a  Collectorate.  The  Collector  yearly  extmmed  the  acoonnts,  and 
stmck  a  balance  which  he  certified  to  be  correct.  B  on  each 
such  occasion  executed  a  new  bond,  but  the  old  bonds  were 
not  cancelled  or  given  up.  On  subsequent  encjuiry,  the  treasurer 
was  discovered  to  have  embossed  moneys  during  each  year.  Held 
that,  on  such  discoveries  being  made,  B  was  still  liable  under 
the  old  bonds,  there  having  been  no  novation. 

Where  the  Courts  below  had  admitted  evidence  not  properly 
admissible,  the  Judicial  Committee  examine4  the  whole  evidence, 
and  being  satisfied  that  there  was,  independent  of  that  inadmis- 
sible evidence^  sufficient  to  justify  the  decision  of  those  Courts 
dismissed  the  appeal. 

Lala  Bahshidhar  v.  Tmi  GovmtincEWT  op  BEir©At.  ...    364 

NUISANCE  ...  417 

See  ThoroughfaKx 
OBSTBUCTION  -.-  ...  417 

See  Thobouobfass. 

OFFICER,  SERVICE  OF  SUMMONS  ON  ...  App      43 

See  LixiTATioir. 

OWNERSHIP  OF  SOIL  ooq 

See  RiOHT  OF  Wat. ^^^ 

PAROL  EVIDENCE,  ADMISSIBILITY  OF  ...  245 

See  CoNTEACT  OF  Salk. 
PARTIES 

See  Sale  of  Land  by  Rbciivkr.  ' 

-TO  PROCEEDINGS      ...  a^d      39 

See  CamiNAL  Procbdurb  Codb.  s.  318.        "* 

PATNI  IJSTAT^  SALE  OP,  FOB  ARREARS  OF  RENT^iZ.^. 

rill  of  1819    •.  8.  d.  %  Sffeet   of  Ifon^ompUanoe  wUhie 

Trommne  of-^SuU  to  set  oMe  the  Sale,-]    It  ™  e«aentiaUo  the 

validity  of  a  sale,  held  under  Regulation  VHI  of  1819.  of  a  patni 

esfc^  for  arrears  of  rent,  that  the  notices  of  sale  prescrib^  by 

ci.  2,  8.  8  of  the  ReRoUition  should  have  been  alf  duly  and  re- 

'   gularly  published  as  therm  directed, 

Baikantha  Nath  SivQ  V.  Maharaja   Dhiraj  Mahatab 

Chavd  Bahadur  o»t 

PENAL  CODB,ai.  121                 .„  '              "•              -  f^ 

See  JU.  ISDICTION, ^^ 
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PENAL  CODE,  8. 174    ...  .^  ...  ...  ...     342 

See  Bbvibw  op  Obdeb  in  GBDiniAL  Oass. 
■  ,  8. 2(^  ...  ...  ...  App.      31 

See  ORiMmiL  Pbocbdurb  Cobb.  8.  482. 

(Aei  XLV  of  1860),  ee.  108»  109,   and  2}!-^ Giving 


Evidence  in  Support  of  afaUeOkarge-^Abetmeni  ofeuch  OhargeS^ 
A  person  cannot  Be  conyicted  of  abetment  of  a  false  charge,  solely 
on  the  ground  of  his  having  given  evidence  in  support  of  snch 
charge. 

Qqbbn  v.  Bah  Panda       ...  ...      ^        ...  App.      16 

8.  441— Cnwinal    Trespass — 


InientumJ]  An  act  does  not  amount  to  criminal  trespass  under 
s.  441  of  the  Penal  Code,  unless  it  was  committed  witn  an  inten> 
tion  of  oonunitting  some  offence,  or  of  intimida^g,  insulting, 
or  annoying  some  one.  Where  a  party,  had  been  exercising  a 
right  of  fishery  for  a  considerable  time,  alleging  a  prescriptive 
right,  the  mere  fact  of  continuing  to  do  so  after  a  notice  of  pro- 
hibition is  not  criminal  trespass.  > 

IV  TUB KATTBB  Q9  the  PETITION  OF  ShISTISHUB  PaBUI       App.        19 

PLAINT     ...               ...               .•«              ...  ...  ...    441 

See  Promissort  Note. 

POSSESSION    OF   LAND,    BHBACfl  OP  THE  PEACE  BE. 

GABDING            ...               ...               —  ...  ...     229 

See  ACTITAL  Po?8ES6ION. 

PBACTICE  ...  .•*  ••«  ...  ...    423 

See  Appbal  to  Pbivt  Council. 
-  ...  ••*  »••  ...  j&pp.       xo 

See  Bbmoval  of  Suit  pboh  Mofussil  Court. 
PRE-EMPTION  ...  ...  ...  ...  ...    253 

;9e0  Mahomedan  Law.  » 

PBINCIPAL   AND    SJJKETY— Acceptance. of  Interest  in  excess^ 
Giving   Time — Discharge  of  Surety.']    In  an  action  against  a 
surety  for  principal  and  interest  payable  on  a  promissory  note, 
held,  overruling  the  decision  of  the  Court  below  ( Macpherson,  J.), 
that  the  creditor,  by  the  mere  acceptance,  without  the  knowledge 
or  consent  of  the  suretv,  of  interest  in  excess  of  what  was  due  on 
the  note,  bound  himself  to  give  time  to  the  principal  debtor,  and 
thereby  discharged  the  surety. 

Kali  Prasanna  Bot  v.  Ambica  Charan  Boss    ...  ...    261 

•••  .«.  ...     364 


See  Novation  of  Bond. 
PBIVY  COUNCIL,  APPEAL  TO  ...  ...  ...    42.^ 

See  Appeal  to  Privy  Council. 

•' ,  DECBEB  OF  ...  ...  App.      2:^ 

See  Decrbb  of  Privy  Council. 
PBOFLIGACY      AND      EXTHAVAGANCE,       UNFOUNDED 

CHABGES  OP  ...  ...  ..,  ...      76 

See  Hindu  Widow,  Alienation  bt. 
PBOMISSOBY  NOTE— Oon«i<leraiion -lottery  Act,  V  of  1844  — 
Act  XXI  of  1848— Ac*  V  of  1866-^Piam«— Fri</o»  Stat&ment.'] 
The  defendant  agreed  with  the  plaintiff  to  take  the  plaintiffs 
mare  "Bridesmaid"  on  "racing  terms,**— all  winnings  to  bo 
divided  equally  between  them,  and  the  plaintiff  to  have  the  option 
of  claiming  a  one-fourth  share  of  any  lottery  in  which  shci  might> 
be  bought  by  or  on  account  of  the  defendiant ;  the  plaintiff  to 
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keop  and  train  "  Bridesmaid  *'  f or  R  b.  60  a  month .    Subsequently 
the  plaintiff  agreed  to  Iceep  and  train,  for  a  like  snm  for  each  horse, 
five  horses  belonging  to  the  defendant.    The  defendant  haying 
been  posted  as  a  defaulter,  the  plaintiff  at  the  defendant's  request 
advanced  certain  sums  to  the  Secretary  of  the  Calcutta  Races  to 
enable  the  defendant's  horses  to  rnn.    As  security  for  the  repay- 
ment of  such  adTances,  and  of  a  sum  of  Rs.  4s4o6    6  which  had 
become  due  to  the  plaintiff,  and  which  included  an  item  ol 
Ks.  1,149  for  "balance  of  bets  and  lotteries"  and  a  smaller  sum  in 
respect  of  certain  tickets  in  the  "Secundra  Raffle,"  the  defendant 
gave  to  the  plaintiff  a  letter  of  hypothecation  of  his  fire  horses, 
wherdi>y  it  was  agreed  that  in  case  of  the  defendant's  defatdt,  the  • 
plaintiff  should  be  at  liberty^  to  sell  the  horses.    The  defendant 
made  default,  and  the  plaintiff  advertised  the  horse*  for  sale.    On 
the  same  day  the  defendant  wrote  and  gave  to  the  plaintiff  a  letter, 
stating  that,  in  consideration  of  the  plaintiff's  withdrawing  the 
advertisemient,  and  withholding  the  sale  for  a  certain  period,  he 
would  give  the  plaintiff  a  promissory  note  for  the  balance  of  his 
claim.    A  note  for  Bs.   i,000  was  accordingly  given  by  the 
defendant  to  the  plaintiff.  In  the  account  delivered  by  the  plainti  ff 
to  the  defendant,  he  had  by  mistake  over-oredited  the  defendant 
with  Rs.  744  in  an  item  headed  "cash  received  from  the  Secretary 
of  the  Calcutta  Races,  balance  of  racing  account,"  and  under 
which  was  included  the  following  item  'T.  0.  U.,  deducted  from 
lottery  account,  Rs.  480."    On  receiving  information  of  the  error, 
the  defendant  gave  the  plaintiff  another  promissory  note  for  Rs.744. 
In  an  action  on  the  notes  brought  under  Act  V  of  1866,  the 
plaintiff  obtained  a  decree,  which  was  set  aside  on  the  def endiant's 
application,  and  leave  was  given  to  him  to  appear  and  defend. 
Written  statements  were  then  filed  on  ttie  plaintiff's  application. 

Held  by  Macphikson,  J.,  that  the  two  promissory  notes  were 
given  as  a  security  for  the  whole  of  the  plaintiff's  claim ;  that  the 
items  for  "balance  of  bets  and  lotteries  and  for  the  "Secundra 
Baffle"  being  rendered  illegal  by  the  Lottery  Act  (V  of  1844), 
part  of  the  consideration  for  the  notes  was  illegal,  and  no  action 
was  maintainable  upon  them .  Hi  s  Lordship,  therefore,  dismissed 
the  plaintiff's  suit. 

On  appeal,  KM  bj  Couch,  C.  J.,  that  the  promissory  note  for 
Rs.  7,000  was  not  vitiated  by  the  Rs.  1,149  being  part  of  the  con- 
sideration for  it :  although  tluit  portion  of  the  latter  sum  which  was 
won  by  lotteries  was  obtained  by  an  illegal  transaction,  it  was  not 
illegal  for  the  defendant  to  receive  the  money  ,and  having  done  so, 
to  pay  the  plaintiff  his  share  or  to  promise  to  do  so.  But  the 
money  paid  in  respect  of  the  "Secundra  Raffle,"  being  moneylpaid 
in  execution  of  an  illegal  piurpose,  was  an  illegal  consideration 
which  disentitled  the  plaintiff  to  recover  on  the  note.  Held  further, 
that  the  note  for  Ks.  744  was  given  upon  good  consideration.  All 
the  facts  of  the  case  being  stated  In  the  plaintiff's  written  state- 
ment, the  Court  might  allow  the  plaint  to  be  amended,  and  frame 
an  issue  as  to  what  amount  was  aue  to  the  plaintiff  in  respect  of 
the  consideration  for  the  note  for  Rs.  7,000. 

Hdd  by  Maekbt,  J.,  that  both  notes  were  .good,  inasmuch  as 
the  promise  contained  in  them  did  not  spring  from,  nor  was  it 
the  creature  of,  the  original  Ulegal  agreementi  but  was  a  sepa- 
r^te  agreement. 

C.  W.  JosiPH  V,  B,  R.  Solano  .,.  ,„  ...    441 
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PROSTCTXJTB,  LODGINGS  LET  10  ...  ...  App.      37 

See  La,vdU)KD  ikd  Tbnamt. 
PUBLIC  PLACE         ..  ...  ...  ...  ...    417 

See  ThoboughfaRB. 
PUR0HA6EB  AT  AU(  TION-SALB  HELD  UNDER  AOT  "VITI 
OF  1866    (B.G)     BIGHTS    OF,    WHEN    IN    COLLUSION 
WITH  FORME  fit  PROPRIETOR  ...  ....  „     220 

«  See  Act  YIII  or  1865  (B.  C.) 

8ALE  AT  INSTANCE  OF  SECOND  ATl'ACH. 

ING  CREDITOR,  RIGHTS  OF  ...  ...  ...     180 

See  Civil  Paocbduke  Codb,  s.  240. 

HAVING  PERSONAL  KNOWLEDGE  ..•  ...    128 

'    Bee  BkLE  op  Land  by  Bbobivbb. 
BBCEIVER,  SALE  OF  LAND  BY  ...  ...  ...    128 

See  Sali  oi  Land  bt  Rbobiybr. 
RECOGNIZANC  £— Ortmtnat  Procedure  Oode  {Act  XXV  of  1861), 

«.  290.]    tJnder  b.  ?90  of  the  Criminal  Procedure  Code,  an  order    "^ 
to  execute  a  second  recognizance  during  the  time  the  first  recog- 
nizance is  in  force  is  illegal. 

Quben  y.  Kttmodinijlant  Banbbjib  Chowdbbt  ...  App.      30 

TO  KEEP  THE  PEACE   ...  ...  App.      44 

See  Maoistbatb,  Power  op. 
BEPBRENUB  BY  DISTRICT  MAGISTRATE  TO    SUBORDI- 
NATE   MAGISTRATE  OF  COMPLAINT  WITHOUT^PRE- 
YIOUS  EXAMINATION  OF  COMPLAINANT  ...  ...    146 

See  Cbixival  Procedube  Codk,  bb.  66  akd  273. 
REFUSAL   TO    PURCHASE    WHEN    PROPERTY  OFFERED 

FOR  BALE  ...  ...  ...  ...  ...    253 

See  Mahomedan  Law. 

REGISTRATION  OF  DEEDS--ilc<  XX  of  1866.]  Where  a  deed, 
which  ought  to  be  registered,  is  refused  registration,  the  party 
aggrieved^  should  proceed  unde#  s.  84  of  Act  XX  of  1866; 
and  a  this  course  is  not  pursued,  he  cannot  make  use  of  the  do- 
cument as  evidence  in  a  civil  suit  brought  by  him  to  enforce 
specific  performance  of  the  terms  of  the  aeed,  and  to  set  aside  a 
subsequent  deed  as  fradulent. 

FaTI  ChaMD   SaHU  T.  LlLLAMBEB  SlKQ  DaB  ...  ...      433 

BEGULATION-XSIB-Ill,  WARRANT  OF  ARREST  UNDER  ...      36 

Bee  Jubisdiction, 

1819-VUI,   8.    8,   cl.   2,   EFFECT   OP  NONCOM- 
PLIANCE WITH  TBB  PROVISIONS  OF  ...  ...      87 

JSee  Pain  I  Ebtazb,  Sale  or,  vob  Abeiaxb  of  Reht. 
RELIEF      ...  ..,  ...  ,,.  ...  ...      II 

See  Hinpv  Law, 
REMAND   ...  ...  ,..  ..,  ...         .    337,    339 

See  Cbimina!;  Pbocxdurb  Code.  ss.  250  avd  435. 
REMOVAL  OF  SUIT  FROM  MOFUSSIL  COURT-ie«cr«  Pa- 
tent, XS65,  cl.  IS  —Praeiice— Affidavit  filed  after  Adjournment, 

Ik  the  matter  op  B.' J.  Coukjon  v.  A.  Coubjon        ...    App.        9 
RENT,  ENHANCEMENT  OF  ...  ...    97,101,121,    12o 

See  Suit  fob  Rekt  at  Enhanced  Rates  op  Land  situ- 
ated nr  A  Town.    See  Suit  por  Enhancement  op 
Rent  op  Land  gotbbbd  with  Buildings.    See  Act  , 
Vin  07  1869  (B.  C.)    See  Enhancement  op  Rent. 
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RENT,  SALE  FOR  ARREARS  OP  ...  ...  "^oiS 

See  Act  VIII  of  1865  (B.C.)  '* 
OF  PATNI  ESTATE  FOR  ARREARS  OF              . ...      87 

See  Patni  Estate. 
RESCISSION  OF  CONTRAOT    ...  ...  ...  ...    igg 

See  Salr  or  Land  bt  Rbcbiybh. 
RESPONDENT,  APPLICATION  BY  ATTORNBir   FOR  PAY- 

MBNT  OP  TAXED  COSTS  BY  ...  ...  App*       6 

See  Attoehbt. 

,  INABILITY  TO   SERVE  DECREE  NISI 

ON         ...  ...  ...  ,.,  ...  Add.       39 

RE-TRIAL  BY  A  MAGISTRATW  ...  ...  _    339 

See  Criminal  Pbockdubb  Codb,  as.  260  akd  426. 
REVENUE  COURT,  JURISDICTION  OF  ...  ...  ...    101 

See  Suit  for  ENHAircBJiBJiT  of  Rbnt  of  Land  coybrbd 
with  Buildings. 

'"■^— "-"— ■"—" ...  ...  Ato.    18,      14 

See  Suit  for  Rent  of  Land  ttith  Buildings.  See  Suit 
FOR  Rbnt  of  Lands  on  which  arb  ikRHATs,  Gbats 
and  Bazars.  ' 

REVIEW— ilc^FIIIo/ 1859,  «.  377— /tttf^.an^  reasonabU  Cause  ihr 
Delay  in  filing  Petition  of  Review  ^Ground  qf  Review.^    Upon 
the  appeal  of  one  of  the   defendants  to  the  Privy  Council,  the 
judgment  of  the  Hieh  Court  was  reversed.     Another  defendant, 
whose  defence  was  the  same  as  that  of  the  defendant  who   had 
appealed,  applied  to  the  High  Court  to  review  its  judgment  after 
a  lause  of  several  years  from  the  date  of  the  judgment  of  the 
High  Court,  but  within  three  months  from  the  date  on  which  ho 
became  aware  of  the  decision  of  the  Privy  Council.    The  applica- 
tion was  refused. 
SaHo  Satan  Ohaeal  Bahculur  v.  Tarini  Oharan  Qhoee  doubted. 
Panchanan  Bosb  v.  Gu&udas  Roy    ...  ...  187 

.GROUND  OF  ...•  ::;    III 

See  Bktisv. 

,  JUST  AND  REASONABLE  CAUSE  FOB  DELAY  IN 

FILING  PETITION  OP       ...  ^ 


•  f  • 


See  Rbyiew. 

OP    ORDER  IK    OBIMKf  AL    CASE^Fraud-^Forfei/^ 

Property  "Criminal  Procedure  Code,  (Act  XJ[V  of  l^l)  «/  ifu 
^m^PenalCode)Act  XLV  0/I86O)  s.  174.]  Vher^p^pJ^' 
of  an  abscondmjr  offender  had  been  attached  and  dechired  to  l)e 
at  the  disposal  of  Oovemment  under  s.  184  of  the  Criminal  Pro- 
cedure Code,  and  the  offender  was  subsequently  convicted  under 
s.  174  of  the  Penal  Code,  and  suoh  conviction  was  upheld  on 
appeal,  hdd,  the  High  Court  had  no  power  to  make  anv  order 
with  respect  to  such  property. 

Where  an  order  for  release  of  the  property  so  attached  had  been 
obtamed  from  the  High  Court  on  an  ex-paHe  application,  and 
on  an  incorrect  statement  of  facts,  the  High  Court,  on  the  appli. 
cation  of  the  Government,  cancelled  such  order. 

In  the   mattbe   of  the    Petition  op  the  Gtovbenment  op 
Bengal... 

mam  0¥1^ KY-^-Ovjnerehvp  of  Soil-'Injunction-]     G,   the  owner 
ot  certam  property,  sold  it  in  lots  to  different  persons.  The  plaint- 
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iffs  purchaBod  a  portioti  of  the  prrorpfertyi  slild.  obtained  from  G  a 
conveyance,  in  wnichfh^  southern  boilndaiy  of  the  land  piirohased 
by  them  yfaa  stated  to  be  "  the  land  of  the  said  G,  out  oi  which  he 
has  allowed  fi  pacrsage  six  feet  brood  running  almost  straight  west 
and  east,  and  t^'ntinating  on  another  passage  leading,  £0. ;"  the 
deedcoittinued,  '*  which  two  passages  the  said  0  hath  granted  and 
allowed,  and  dOth  hereby  grant  and  allow  to"  the  plaintiffs  "  their 
heirs,  representatives,  and  assigns,  and  all  other  the  purchasers  of 
the  noHbern  t>ortdon  of  the  said  piece  of  land,  &cj,  together  also  with 
the  right  of  tne  two  passages'  for  ingress  and  egress  hei'einbef ore 
mentionefd."  In  a  seoond  deed,  conveying  anoiiher  parcel  of  land 
to  the  plaintiffs,  O  s^id,  with  reference  to  the  latter  passage,  "  no 
one  shall  be  able  to  throw  sweepings  or  filth  on  the  said  road,  or^ 
make  it  ilndlean ;  if  any  one  does  at  any  time  act  thus^  you  will 
deal  with  him  according  to  the  laws  in  force.**  The  defendant 
had  become  possessed  of  part  of  the  northern  portion  of  the  land 
soft  by  G^,'and  he  iailso  owned,  under  a  distinct  title,  a  house  abutt- 
ing on  the  lane  in  dispute,  but  having  no  doors  opening  into  it- 
Shortly  before  the  institution  of  the  present  suit,  the  defendant 
constructed  three  doors  opening  on  to  the  lane,  two  of  which  were^ 
used  for  the  purpose  of  dleaning  two  privies  on  the  defendant's* 
premises,  aud  the  third  was  used  by  the  defendant  and  his  ser- 
vants as  a  means  of  access  to  the  lane.  In  a  suit  by  the  plaintiffs 
seeking  damages  for  trespass,  and  an  injunction  against  the  alleg- 
ed wrongful  user  of  the  lane  by  the  defendant,  and  praying  that 
he  might  be  ordered|to  close  the  three  doors, — held  (f>er  Couch,  C. 
J.  andMARKDT,  J.j  oyerrUling  the  decision  of  Ma.cpherson,  J.), 
that  the  plaintiffs  had  not  such  a  property  in  the  soil  of  the  lane 
as  would  entitle  them  to  prevent  the  defendant  from  making  new 
doors  on  to  the  lane,  and  to  restrain  him  from  using  the  doors 
already  made;  they  had  only  a  right  of  way :  but  an  injunction 
was  granted  restraining  the  daf eudant  from  using  his  door- ways 
for  tne  purpose  of  cleaning  his  privies  or  in  any  other  manner 
so  as  to  obstruct  the  free  use  by  the  plaintiffs  of  the  lane« 

M/ldakmahan  Sen  v.  Ghandbakumah  Mookehjee  ...     328 

RIGHT  TO  BEGIN    ...  ...  ...  ..*  ,.,    417 

See  Thorouohfake* 

BALE  ...  ...  ..-.  ...  i,i  ,.^    180 

See  Civil  t^aoCEDURB  Codb^  s.  240.- 

AT  INStANCE    Of    SEOOND   ATTACfiiNG   CEEDIT- 

OK,  RIGHT  OP  PURCHASER  AT    ...  ...  ...    180 

See  Clvit  I'rocbdu&b  Gods,  s^  240. 

jCONTRAOTOF  ...  .,.  ...  ...    245 

See  CoHTRACt  ov  sale. 

i-FOB  ARREARS  OP  RENT  .,,  ...  ...    220 

See  ACT  VIII  o^  1865  (B.  Cf.) 
OF   Land      by     receiver— 3fia-(Ze«(;Wp<io»—JPttrd^aSer 


having  persofial  Knowledge — Title  to  Land  between  high  and  low- 
water  Marh—Besciseion  of  Oontract — PaHiesJ]  The  defendant 
who  for  twelve  years  had  occupied  land  as  tenant,  purohasad  the 
land  at  a  sale  by  the  receiver,  but  refused  to  complete  the  pur- 
chase on  the  giidund  of  material  mis-description  in  the  advertise- 
ment of  sale,  in  that  a  rpad  and  ghat,  comprsied  within  i^e  bound 
aries  mentioned  in  the  advertisement,  were  not  the  property  of 
the  parties  whose  land  the  Receiver  purported  to  sell,  and  (Uso  that 
to  make  up  the  quantity  of  land  as  stated  in  the  advertisemeiit» 

70  c. 
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v^.f  twenty  bigaa  by e8tiiiuition«Umd  lyinfj^bot ween  high  and  low- 
waftef  nmnc  had  been  taken  into  caLoulation.  The  owners  of  p\^e 
pi<ope4rty  sold  having  brongbt  h  snit  against  the  defendant  for 
specific  performanee,  the  defenda^^t  contended  that  the  Beceivi^r 
wh&  a  necHssary  part^  to  the  8i|it,  and  that  the  sale  had  been 
retrcindidd  by  a  atatement  of  the  Keceiver  that  he  would  forfeit  the 
deposit  in  tue  event  of  thie  defendant  not  carrying  out  his  con. 
tra6t.  In  support  of  hia  objection  to  quantity;  the defep<|«nt relied 
on  a  OoUectorata  chit^  ag  sfaowipg  that  the  area  of  the  land  sold 
was  only  ^  bigas,  8  lpU;#s,  iO}  ohittaks^  the  same  chittajhowever^  in 
giving  tl^e  eastern  boundary  of  the  property,  described  ip  as  lying 
^'on  the  west  of  the  low-water  of  the  jdanga." 

Heidf  that  there  had  been  no  reoision  of  the  oontractf ;  that  the 
plaintiffs,  being  owners  of  the  land  down  to  low- water  mark,  were 
entitled  to  all  subsequent  'aooretioris,  and  were,  therefore,  entitled 
to  indlnde  in  their  nkeasurement  all  land  down  to  Iqw- wate^mar|f ; 
and,  havixig  regard  to  the  fact  that  the  defendant  was  personally 
aoquain tea  with  the  property  sold*  it  wc^  QOt  open  to  him  to  repu- 
4iate  the  oontmct  op  theg|?onpd  of  Mis-description^  Tbe  plain- 
tiff d  were  entitled,  therefore,  to  a  decree  for  H^ecific  performance. 

GAN04i]>64]^  Spgi^iR  y.  Kasinath  Biswas     •      ...  ...    128 

BALE  OF  PATNI  ESTATE  FOB  ARRE^BS  OP  BENT  ...      87 

See  Patiti  Estatk. 
■eBCURITY  FOR  COSTS  OF  APPEAL       ...  ...  ...      U 

See  SiKDU  Law 
SMALL  CAUSE  COURT,  CALCUTTA,  THIRD  BtFLE  OP  PRAC- 

aiCfiOF  ...  ...  ...  ...  ...    25(3 

See  Act  1%  o^  1850,  ss.  26  &  4L 
STATUTE,  24  &S5  Vict.,  0.104  ...  ...  ...  ...    354 

See  SuPBRlNTBNDKNCIfi,  POWBR  Of,  BT  Hl0H  CoTOlT. 

SUBJ:^CT-MATTER  in  dispute]  ...  ...  ...    190 

See  Bb2?gal  Civit,  CoUR'ts'  Act,  s.  22. 
" ^ SUIT  UNDER  APPB4L ABLE  VALUE    423 

See  ApPKAL  TQ  PeiVt  Coxtncil. 
SUCCESSION  ...  ...  ...  ...  ...    274 

See  Hindu  Law. 
SUIT  BY  LESSEE  FOB  ENHANOBMBNT  OF  RENT  UNDER 

A  NOTICE  SERVED  BY  LESSO  a      ...  ...  ...    ;25 

See  EkHancbk^nt  oif  Ksiit. 

FOR  LAND— ilci  FIJI  o/  1859.  a.  ^-Jurlsdiethnr^Morfga^e^ 

Fm-m  qf  Decree,^  A  suit  broi;ght  upon  a  mortgage  praying  for 
a  decree  for  the  amount '  due  thereunder,  and  that  in  default  of 
payment  the  Iqjid  mortgaged  maybe  sold,  is  a  suit  for  land  within 
the  meaning  of  s.  Q  of  Act  VIII  of  lBo9,  and  is  rightly  brougl^t  in 
the  Court  of  the  district  irithin  which  the  land  is  situate. 

Ik  TflE  iMLT^Btt  OP  TSB  Petition  op  S.  J.  Leslie  ...,   '  ...    171 

'^ JUDICIAL  SEPARATION,  WITHDRAWAL  OB  HI?- 

MISBAli  OP,  ON  APPI,I04.T?P«r  Q^  ATTORNEY         App.       6 
Bfie  Attobnit. 

ENHANORMBNT  OP  RENT  OP   LAND  COVERED 


WITH  BUILDINGS— 4(je  X  o/1869,  b.  2S,  d,  if^wi^HoHon 
of  ii^enue  Court.']  A  suit  for  enhancement  of  i^t  of  land  cover- 
ed with  bt^ildiT^gs  will  npt  lie  in  the  Re^enne  'OoTtrt  tinder  cl.  4, 
0,  23  of  Act  X  of  1959,  but  is  cognisable  Only  by  a  Ciyil  Oofirt 

R4N;  DU&GA  SUNDARl  Da^I  V.  BiBI  UkP^IANMSS^  ,. .      10|. 
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Page 
SUIT  FOR  ENHANCEMENT  OF  BENT  OF  I^AKD  OCCUPIED 

WlTHBtHLDING^  ...  ...  .,.  .,.    121 

See  Act  VITI  op  1869  (B.  0.) 

. KENT  AT  ENHANCED  KATES  OF    LAND  BITU^ 

ATEDINA     TOWN  ^  Ad  VIII  of  1869     CB.  O]    A      snit 
eanppt  be '  raaintoined  ander  Act  VIII  of  1869  (B.  C.)  for  renfc 
at  enhanced  r«>tos  of  land  not  used  for  agricylturfd  of  Ixorticultu- 
Tf^l  ptirpo8eB>  but  sttoated  in  a  town. 

Maj^an  MpHiLV  BisnrAs  y.  WiUiUX  Stalkabt    ...  ...      97 

•OF  LAND  WITH  BUILDlNGS-Jttn^iAj/iow 


of  Revenue  Court.]    The  Revenue  r'ouFts  have  no  jurisdiction  (jo 
entertain  a  suit  for  rent  of  land  with  buildings  upon  it,  when  the 
^ent  includes  the  rent  of  the  bulldiogs  a9  well  as  of  the  land. 
Maharaja  Ddibaj  ^^Llhatab  Chand  Bahadttb  v.  Makt7N9 
Sallab^  Bosb  ...  ...  ...  Add.      13 

-LANDS  ON  WHICH  ARE  ARHATS, 


GHATS,  AND  BAZLSLS^-Jurisd^ctigncfBevenue  Court— Act  X 
0/1859.]  A  suit  for  rent  of  lands  where  the  rent  comes  from 
arbats,  gh&ts,  and-  bazars  situated  upon  it,  as  w^bU  as  from  tbe 
land,  will  not  lie  in  the  Revenue  Court. 

Hari  Mohan  SiBKAR  V.  R.  Scott  Mono Ri^FF       ...  App.      1-* 

TO    SS3T    ASIDE   SALE   OP  J?ATNI  JCSTATE  FOB  Att- 

RBARS  OF   RENT  ...  ...  ...  ...      87 

See  Patni  Estate. 
SUM  QIYEN^OMINE  SXPEN8ABUM  ...  ...  ...    460 

See  Appeal. 

SUMMONS  OK  WARRANT,  ISSUE  OP,  WITHOUT  SPECIFY- 
ING THE  CHARGE  ...  ...  ...         App.      34 

See  Act  XXXI  of  18«0.  ss.  25, 26,  fp  22. 

/SERVICE  OS*,  QN  pPFJLCES  .o  App.      43 

See  L1MITA710K.  « 

,  TIB^B^PQR  SERVICE  OF    .,,  .,.  ...-•656 

iSee  Act  IX  of  1850,  sp.  26  &  41. 
SUPERINTENDENCE,  POWER  OF,  BY  HIGH  COURT- 24  & 
25  Viet.,  c.  104t  -Adjournment  ~  Enquiry  by  Maaigtraie-—Orimin(d 
Procedure  Code  (Act  XXV  qf  1861),  m.  2241"  404.]  Where  a 
Magistrate  had  Sojourned  an  enquiry  for  a  cause  noft  contemplat- 
ed by  8.  22^  of  the  Criminal  Pro<;edure  (/ode,  the  High  Court,  m 
exercise  of  the  power  of  superintendence  conferred  by  s.  16  of  24 
&  25  Vict.,  O'  104,  set  aaide  the  order  of  remand. 

In  the  MAIT^BE  9;  the    )?JBTITIQN    O^   MATQS^ABk^TQ  Chu^bb. 

S|7TTz        ...  ...  ,,,  ,,  ,,,  ^,1       c5iJ4 

^UR'EiTY-^Execution-4ct  VlUi^  li59^  «.  ?04. 

Hiralal  Sbal  v.  a.  Cab^^^bt.  ...  ...  App.      17 

-,  DISCHARGE  Of       -..  ...  ...  ...    261 

See  PBi^ciPfL  AicD  Surbtt. 

OF  A  NAZIR,  SUrr  AGAINST,  FOR  DAMAGBS--^4c« 

FIJI  a/ 1859,  8. 228.]  The  surety  of  a  J^ajsir  who  had  entered 
into  the  usual  bond  of  indemnity  with  ^^e  Collector  of  the  dis- 
trict Against  all  losses  caused  by  the  Hazir  di^ring  the  tenure  of 
his  office,  was  held  not  liable,  at  the  suit  of  a  person  whose  pro- 
perty had  been  niisappropriated  by  the  Nasir,  to  make  goodiMiy 
loss  sustained  by  such  person. 

BocHA  OoFB  CfiowDHBT  v.  Bbajagabinp  Das    •••  App.     26 
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SURETY  AND  PBINCIPAL      ...  ...  ...  2ei,    364 

See  Pjukcipal  akd  Sctrbtt.  See  Notatmx  of  Bokb. 
SUSPICION  ...  ...  ...  ...  ...    4b(9 

ScA  Bknami 
TENANT  AND  LANDLOBD      ...  ...  ...  ...    22T> 

See  Act  VIII  or  186*  (B.  C.) 

— —    ■■ '— — — — — —- ——      .,.  ,,,  ,,^  Aj/pr.      3i 

See  Landlord  AVt  TxNANf . 
THOROUOHP ABE— Ptt6?ic   Place— Nui9<mee--0i»triU:Uon'--MagiB' 
irate-^uri9diction—Crimif(al  Procedure  Co'de  {Ad  XX  F  0/I86I) 
88.  308,  404, 434 — ElgJU  to  heain,']    Whefe,  iif  a  prooeeding  before 
a  Magistrate  nndor  s.  308  of  the  Code  of  CrimiDal   Frocedare, 
for  tne  removal  of  an  obs traction  from  a  thot^tfghfare,  or  pnbli^; 
place,  the  accused  appears  and  shoWs  canse,  it  is  the  dtity  of  tlitf 
Slagistrate  to  enqnire  wlietber  there  is  a  thoroughfare  or  ptiblic 
place,  and  whether  there  is  an   obstmction.  *  If  t&e  Magistrate 
makes  the  enquiry  upon  evidence  before  him,  he  does  not  act 
without  jurisoiction,  or  in  etcess  of  jurisdiction.  The  High  Court 
cannot  set  aside  his  order  except  for  an  error  in  law,  or  an  excess 
of  jurisdibtion.  It  is  not  a  ground  for  interference  that  theMagis 
trate  has  come  to  an  erroneous  decision  upon  the  evidence. 

Angblo  V.  Caroill  ...  ...  ...  ...    417 

*•  TO  PRACTISE,"  MEANING  OF  ...  ...  App.      18 

See  Act  XX  of  1865,  ss.  \l  &  13. 

IxCUi^xk)   •••         •••         •••         •••         ••*         •••  o4i 

See  Hindu  Will. 
A^ARIANCE  BETWEEN  BOUGHT  AND  SOLD  NOTES  ...    240 

See  Contract  of  Sal.b 

L-^ JUDGE'S  NOTES  AND  DEPOSITIONS 

IN  VEBNACULAR. 

Maharavi  Hiranath  Kobb  v.  Baboo  Raknabatav  Siko.  ...    274 

WAGING  WA&  AGAINST  THE  QUETEN...  ...  ...      36 

iS^ee  Jurisdiction.     * 
WARRANT  OF  ARREST  UNDER  REGULATION  III  OF  1818     36 
See  JuBisDiCTioN. 

OR  SUMMONS,  ISSUE  OP,  WITHOUT   SPECIFY- 

ING  THE  CHARGE  ...  ...  ...  App.      34 

See  Act  XXXI  of  1860,  ss.  25,26,  <fc  32. 
\y  lu  \j  w      •«•  •••  •••  •••  .••  »•.      fv 

See  Hindu  Widow,  Alisnation  bt. 
■,  MAINTENANCE  OF   ...  ...  ..,  ...      II 

See  Hindu  Law. 

WILL,  CONSTRUCTION  QP— ^'  Domeetic  Servant:' 

Bhdc  Dasv.  Upbndha  MoHJk  Taoobs  ...  App.       4 

WITHDRAWAL  OF  SUIT  FOR  JUDICIAL  SEPARATION  ON 

APPLICATION  OF  ATTORNEY       ...  ...  App.        6 

See  Attobitbt. 

c^  WITHOUT  ENQUIRY,"  MEANING  OP  ...  ...    337 

See  Cbimikal  Procbdubb  Code,  s.  435. 

WITNESSES,  RIGHT  OF  A  PARTY  IN  PROCEEDINGS  UN- 
DER  SECTION  318  OP  CRIMINAL  PROCEDURE  CODE 
TO  SUMMON      ...  ...  ...  ...  App.      3f> 

See  Cbihival  Pbocedu&e  Code,  s.  318. 
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WITNESSES,  SUMMONING  •         •••         -^PP-       ^^ 

See  Magistrate,  Powbe  of. 

WRITTEN  STATEMENT      ...  •••       ^^ 

See  Promissokt  Notb. 
_  ,  STATEMENT  IN,  NOT  PROOF  ...       215 


See  Act  YIII  op  1859,  s.  170. 
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